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The issue before us is whether a civil claimthat a |icensed
Maryl and physician conmtted an assault and battery on a patient
during a routine nedical exam nation, under the circunstances
presented by this case, is covered by the Maryland Health Care
Mal practice Cainms Act, Mryland Code (1974, 1995 Repl. Vol.),
88 3-2A-01 through 3-2A-09 of the Courts and Judicial Proceedings
Article. We shall answer this question in the affirmative and
shal | reverse the judgnent of the Court of Special Appeals.

l.

The petitioner, Dr. Juvenal R Coicochea, perforned a hernia
exam nation on the respondent, John A Langworthy, to determne the
source and cause of pain in Langworthy's groin area. Langworthy
consented to this exam nation, which occurred at CGoicochea's office
in Bethesda, Maryland. In the weeks and nonths follow ng the
exam nation, Langworthy conplained of persistent pain and dis-
confort in his groin area. He filed a nedical mal practice claim
with the Health Cains Arbitration Ofice (HCAO pursuant to the
Health Care WMalpractice Cains Act, alleging that Goicochea's
performance of the hernia exam nation resulted in chronic pain,
abnormal swelling, and the laceration of soft tissue in his groin

area. He did not, however, file a qualified expert's certificate
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of merit with the HCAO as required by § 3-2A-04(b)(1) of the Act.!?
The HCAO, therefore, dismssed the claim

Prior to the HCAO s dismssal of his nalpractice claim
however, Langworthy filed the instant assault and battery action
agai nst Goicochea in the Crcuit Court for Mntgonery County,
requesting conpensatory and punitive danmages. In his conplaint,
Langwort hy asserted that, during the hernia exam nation, Goicochea
"intentionally assaulted and battered [his] left inguinal area with
the full force of his left forefinger for approximtely five
m nutes." Al though he did not allege a precise notive for
Goi cochea's actions, Langworthy stated that the "assault and

battery" was "malicious"” and "willful,"” and resulted in "pernan-

1 Section 3-2A-04(b) of the Courts and Judicial Proceedings
Article states:

"(b) Filing and service of certificate of
qualified expert. -- Unless the sole issue in
the claimis lack of infornmed consent:

(1) (i) Except as provided in subparagraph
(i1) of this paragraph, a claim filed after
July 1, 1986, shall be dismssed, wthout
prejudice, if the claimant fails to file a
certificate of a qualified expert with the
Director [of the HCAQ attesting to departure
from standards of care, and that the departure
fromstandards of care is the proxinate cause
of the alleged injury, within 90 days fromthe
date of the conpl aint oo

(it) In lieu of dismssing the claim
t he panel chairman shall grant an extension of
no nore than 90 days for filing the certifi-
cate required by this paragraph, if:

1. The limtations period applicable
to the claimhas expired; and

2. The failure to file the certificate
was neither willful nor the result of gross
negl i gence. "



ently painful injury.”

Goi cochea filed a notion to dism ss, arguing that, in [ight
of the Health Care Mal practice dains Act, the circuit court should
not exercise jurisdiction over the action. Follow ng a hearing,
the circuit court, relying upon this Court's opinion in Jewell v.
Mal anet, 322 Md. 262, 587 A 2d 474 (1991), dism ssed Langworthy's
conplaint. The circuit court pointed out that Langworthy clainmed
that he had been assaulted and battered during the rendering of
medi cal treatnent by a health care provider, and that the Health
Care Mal practice Cainms Act was therefore applicable unless the
conplaint's factual allegations renoved the claimfromthe Act's
coverage. The court held that Langworthy's factual allegations did
not renove the claim from the statute's coverage. I n addition
the circuit court reasoned that, by not filing the required
certificate of nmerit, Langworthy had failed to pursue the special
arbitration remedy prescribed by the Act. The court concluded that
staying the tort action until the conclusion of arbitration
proceedi ngs under the Act would be inappropriate because the HCAO
had al ready di sm ssed Langworthy's mal practice claimfor failure to
foll ow the proper procedures.

Langwort hy appealed to the Court of Special Appeals which
vacated the judgnment of the circuit court. Langworthy v. Goicochea,
106 Md. App. 265, 664 A .2d 422 (1995). The Court of Special
Appeal s’ holding, and its view of Jewell v. Ml anmet, supra, were

set forth as follows (106 Mi. App. at 274-275, 664 A 2d at 427):



a wit

"Based on the foregoing, we conclude that a

wi | ful
usual |y

and deliberate act other than one

involved in nedical treatnent or

exam nation on the part of the physician, such
as an assault and battery, does not qualify as
a nedical injury' as defined by the Act. A

wi | ful

and deliberate act to assault and

batter is not a breach of a professional duty
because a professional duty is one required in
t he proper exercise of the profession.

llIn

Jewel |, the Court instructed the

parties to return to the HCAO so that the HCAO
coul d determ ne whether the claimfell within

the anmbit
the tort

of the Act, before proceeding with
claim in the circuit court. The

Court's holding in Jewell creates a curious
si tuati on. Under Jewell, when a claimant is
infjured while receiving nedical care, the

cl ai mant

must file with the HCAO which then

determ nes whether the claim arises out of a

medi cal

injury; however, in order to file a

claimwith the HCAO the claimant nust file a
certificate of nmerit of qualified expert. |If
the claim is unquestionably one for assault
and battery, then the claimant wll be unable
to obtain a certificate of nerit of qualified

expert.

Under the Act, if the claimant fails

to file a certificate of nerit of qualified

expert,

then the HCAO can not hear the case.

Therefore, a claimant with a legitinmate as-
sault and battery claimw |l never be able to
have his case heard."”

Thereafter,

Goi cochea filed with this Court a petition for

of certiorari which we granted. (Goicochea v. Langworthy,

340 M. 649, 667 A 2d 897 (1995).

Goi cochea argues that Langworthy's cause of action, despite

its "assault and battery" |abel, alleges a "nedical injury" and is

subject to the Health Care Mal practice Cains Act and its require-
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ments. He maintains that the conplaint inplicates the Act because
Langworthy's injury was allegedly inflicted during the rendering of
medi cal services, and that the conplaint's factual allegations are
insufficient to remove Langworthy's claimfromthe Act's coverage.
Thus, according to Coicochea, the HCAO, and not the circuit court,
should make the threshold determ nation whether Langworthy's
assault and battery action is subject to the Act. |In Goicochea's
view, the Court of Special Appeals' holding "usurp[s] the power of
the HCAOto initially evaluate potential mal practice clains when a
claimant fails to sufficiently allege conduct outside the Act in
circuit court." Mor eover, Goicochea maintains that the inter-
nmedi ate appellate court's decision allows a claimant to circunvent
the Act entirely by filing a civil action in the circuit court
all eging assault and battery if the claimant is unable or unwi |l ling
to procure the certificate of nerit required by the Act. He
asserts that this result makes the Act l|argely inapplicable, and
the certification requirenent neaningless, because both can be
easi |y avoi ded.

Langworthy, on the other hand, argues that Goicochea
intentionally and deliberately injured him under the pretext of
providing nedical treatnent. He asserts that an intentional
assault and battery commtted by a health care provider against a
patient can never be a "nmedical injury" and is therefore outside
the scope of the Act. \While conceding that he consented to the

performance of the hernia exam nation, Langworthy maintains that
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Goi cochea's intent to injure him stripped the exam nation of any
medi cal validity. Finally, Langworthy argues that the internediate
appel l ate court correctly directed the circuit court, instead of
the HCAQ, initially to determ ne whether his assault and battery
claimis subject to the Act.
[T,
Absent a waiver by the parties, the Health Care Ml practice
Clainms Act requires the subm ssion of nal practice clains against
health care providers to an arbitration proceeding as a condition
precedent before nmamintaining a tort action in the circuit court.?

See, e.g., Goodwich v. Nolan, 343 Md. 130, 151, 680 A 2d 1040, 1050

2 Section 3-2A-02 states, in pertinent part, as follows:

"(a) Cains and actions to which subtitle
applicable. -- (1) Al clainms, suits, and
actions, including cross clains, third-party
clains, and actions under Subtitle 9 of this
title, by a person against a health care
provider for medical injury allegedly suffered
by the person in which damages of nore than
the limt of concurrent jurisdiction of the
District Court are sought are subject to and
shall be governed by the provisions of this
subtitle.

(2) An action or suit of that type may not
be brought or pursued in any court of this
State except in accordance with this subti-
tle. "

In his conplaint in the circuit court, Langworthy sought
conpensat ory damages in the anount of $300, 000 and punitive danmages
in the amount of $300,000 against Goicochea, anounts clearly
exceeding the $20,000 maxinmum |imt on the concurrent subject
matter jurisdiction of the District Court. See 88 4-401(1) and 4-
402(d) of the Courts and Judicial Proceedings Article.
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(1996); Jewell v. Malanmet, supra, 322 M. at 265, 587 A 2d at 475-
476; Tranen v. Aziz, 304 Ml. 605, 612, 500 A 2d 636, 639 (1985);
Bailey v. Wel, 302 Md. 38, 41, 485 A 2d 265, 266 (1984); Oxtoby v.
McGowan, 294 Md. 83, 91, 447 A 2d 860, 865 (1982); Attorney Ceneral
v. Johnson, 282 M. 274, 283-284, 385 A . 2d 57, 63, appeal dis-
m ssed, 439 U S. 805, 99 SSC. 60, 58 L.Ed.2d 97 (1978). See also
t he discussion of the Act by Judge Chasanow for the Court in Newell
v. R chards, 323 M. 717, 727-734, 594 A 2d 1152, 1157-1161 (1991).
The Act is limted to clainms against health care providers for
medi cal injuries. The statute states that ""[medical injury'
means injury arising or resulting fromthe rendering or failure to
render health care.” See 8§ 3-2A-01(f). Thus, the critical
guestion is whether Langworthy's injury froman all eged assault and
battery constitutes a "nmedical injury" wthin the neaning of the
Act .
In Cannon v. MKen, 296 M. 27, 34, 459 A 2d 196, 200

(1983), this Court explained the definition of "nedical injury"” as
fol |l ows:

"[T] he legislature did not intend that clains

for damages against a health care provider,

arising from non-professional circunstances

where there was no violation of the provider's

professional duty to exercise care, to be

covered by the Act. It is patent that the

| egi sl ature intended only those clains which

the courts have traditionally viewed as pro-

fessional nmalpractice to be covered by the
Act . "

The Court went on to state that, in order to bypass the Act's
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arbitration requirenent, a claimant "nust allege sufficient facts
to make clear the theory upon which the alleged liability is
based."” Cannon v. MKen, supra, 296 Md. at 38, 459 A 2d at 202.
In Nichols v. Wlson, 296 MlI. 154, 156 n.2, 460 A 2d 57, 58 n.2
(1983), a mnor plaintiff, by her parents, filed a multi-count
conplaint in the circuit court alleging that an energency room
physi ci an, "before" renoving sutures fromthe plaintiff's cheek,
"wi thout provocation, . . . intentionally, violently, maliciously,
wantonly and reckl essly” struck the plaintiff "with great force" in
the face. I n assessing whether these factual allegations were
sufficient to renove the claimfromthe Act's coverage, this Court
held (Nichols v. WIlson, supra, 296 Md. at 161, 460 A 2d at 61):
"[The plaintiff's] declaration clearly sounds

in traditional assault and battery terns and
all eges an intentional, malicious, wanton and

reckless act. In no way can it be said that
the legislature intended such a claim to be
within the Act . . . ." (Emphasis in
original).

W also stated, however, that intentional torts were not auto-
matically excluded from the Act's coverage, and that "there may
well be many [intentional torts] that would be so covered." 296
M. at 161 n.5, 460 A 2d at 61 n.5.

Jewell v. Malanet, supra, 322 M. 262, 587 A 2d 474,
clarified the holding in Nchols v. WIson, concerning the
ci rcunst ances under which intentional torts, allegedly coomtted by

heal th providers during the rendering of nedical care, are covered
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by the Act. Jewell involved a plaintiff's allegation that a
physician had "intentionally, wongfully, wllfully, maliciously
and violently" assaulted and battered her by fondling her vagi nal
and breast areas during the course of two nuscul oskel etal exam na-
tions. This Court initially pointed out that " [t]he determ na-
tion of jurisdiction in cases involving an intentional tort of a
prof essional nature lies not in. . . the |abel given to the tort

., but on the factual context in which the tort was all egedly
commtted.'" Jewell v. WMl anet, supra, 322 Ml. at 271-272, 587
A .2d at 479. See also Brown v. Rabbit, 300 Md. 171, 175, 476 A 2d
1167, 1169 (1984) ("the critical question is whether the claimis
based on the rendering or failure to render health care and not on
the | abel placed on the claim'). The Court in Jewell went on to
hold that, "[i]n the face of the allegations, we cannot say, as a
matter of law, that the clains as set out were not for nedica
injury allegedly suffered by Jewell." 322 Md. at 274, 587 A 2d at
480. The Court noted, however, that it was possible for a
plaintiff to allege facts showing that the health care provider's
tortious conduct "had no conceivable validity as part of the
exam nation being conducted,” and thus "the resolution of the case
woul d be for the trier of fact in the circuit court as an action
for assault and battery, not as a nedical malpractice action for
the arbitration panel." 322 M. at 275, 587 A 2d at 481.
Nevert hel ess, we concluded in Jewell that, "[i]nasmuch as we cannot

say that the allegations suffice to take [the claim out of the



- 10 -
Act, the proper initial forumis that provided under the Act." 322
Mi. at 276, 587 A 2d at 481.

Consequent |y, under Jewell, the determ nation of the proper
initial forumfor cases involving allegations of intentional torts
commtted by health care providers depends upon the factual context
in which the tort was allegedly commtted. VWere a plaintiff
all eges that he or she was injured by a health care provider during
the rendering of nedical treatnment or services, the Act is
i nplicated, regardl ess of whether the claimsounds in negligence or
intentional tort. When confronted with such a claim the tria
court nmust determne if the plaintiff's factual allegations renove
the claim fromthe Act's coverage. |f the conplaint sets forth
facts showing that the clainmed injury was not inflicted during the
rendering of nedical services, or that the injury resulted from
conduct conpletely lacking in nedical validity in relation to the
medi cal care rendered, the Act is inapplicable, and the action may
proceed wthout first resorting to arbitration.

Under our holding in Jewell, however, if the trial court is
unabl e to conclude that the allegations renove the claimfromthe
Act's coverage, the court should not exercise jurisdiction over the
claimuntil a malpractice claimis filed with the HCAO. The HCAO
initially will determne if the claimalleges a "nedical injury”
and is therefore subject to the Act.

The circuit court in the present case correctly held that

Langworthy's all egations were insufficient to renove his claimfrom
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t he coverage of the Health Care Mal practice Cainms Act. Langworthy
specifically alleged that Goicochea caused his groin injury by
i nproperly conducting a hernia exam nation. Langworthy fails to
set forth any factual basis upon which the circuit court could
properly conclude that Goicochea's actions had no conceivable
medi cal validity or were totally unrelated to the performance of a
routi ne hernia examnation. Qoviously, Coicochea had to apply sone
measure of force to Langworthy's left groin area in order to
ascertain the precise location of Langworthy's groin pain. The
asserted cause of Langworthy's injury was that Goicochea all egedly
applied too nuch force. This appears to fall in the category of a
traditional malpractice action. A plaintiff may not renbve a
medi cal mal practice action fromthe anbit of the statute sinply by
adding the adjectives "malicious" or "willful."” This case cannot
be distingui shed, on any principled basis, fromJewell v. Ml anet,
supra.

Normal |y, when a claimsubject to the Act's requirenents is
filed in the circuit court, the court should stay the civil action
pendi ng the conclusion of arbitration proceedings. See Jewell v.
Mal anet, supra, 322 Ml. at 276, 587 A .2d at 481. \Were, however
a claimis dismssed by the HCAO because the plaintiff failed to
foll ow the mandatory requirenents of the Act, this Court has held
that the plaintiff may not maintain a subsequent civil mal practice
action against the health care provider in the circuit court. See,

e.g., Wndam v. Haines, 305 M. 269, 273-274, 503 A 2d 719, 722
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(1986); Tranen v. Aziz, supra, 304 Ml. at 612-614, 500 A 2d at 639-
640; Bailey v. Wel, supra, 302 Md. at 45, 485 A 2d at 268; Oxtoby
v. McCGowan, supra, 294 M. at 91, 447 A 2d at 865.
Langworthy's mal practice claim against Goicochea was
di sm ssed by the HCAO because he did not file the certificate of a
qualified nedical expert attesting to the nerit of his claim as
required by 8 3-2A-04(b) of the Act. Therefore, staying the
present civil action would serve no purpose. The circuit court
correctly held that dism ssal of the action was appropri ate.
JUDGMVENT OF THE COURT OF SPECI AL
APPEALS  REVERSED, AND  CASE
REMANDED TO THAT COURT WTH
DI RECTI ONS TO AFFI RM THE JUDGVENT
OF THE CIRCU T COURT FOR MONT-
GOVERY COUNTY. RESPONDENT TO PAY

COSTS IN THIS COURT AND I N THE
COURT _OF SPECI AL _APPEALS.




