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Yvonne ol den appeals froma decision of the Grcuit Court for
Prince George's County rendered during a divorce proceedi ng that
found that there existed an oral agreenent to exclude frommarital
property any property accunul ated during the marriage or traceable
to assets accumnul ated during the marri age between herself and Gary
ol den, appellee. She presents several questions on appeal:

1. Can the parties to a marriage enter into

an oral agreenent to exclude from marita
property: [a] all assets then known, [Db]
all assets then unknown, and [c] all
assets acquired during the marri age, sub-
sequent to the alleged oral agreenent?

2. Did the circuit court err in finding that
the parties entered into an oral agree-
ment, unsupported by any witing, exclud-
ing all known, unknown, and subsequently
acquired property from consideration as
marital property?

3. Did the circuit court err in finding
certain assets not to be nmarital proper-
ty, even though the parties stipul ated
they were marital property?

4. Did the court err in finding that the
assets appellee transferred to his fam -
ly, after having an argument w th appel -
| ant, cane from assets which originated
before the marriage?



5.

-2 -

Did the circuit court err in ruling that
t he appel | ant shoul d be deni ed an equita-
bl e share of the marital hone?
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The Facts

The parties were married in 1982! and divorced in 1995 based
upon a two-year separation. Wen they married, each al ready owned
property located in other jurisdictions. During the divorce
proceedi ngs, neither party clainmed that these properties that they
brought into the nmarriage were nmarital property. Both parties were
enpl oyed during the marriage. Each kept a separate bank account.
Additionally, they established a joint account for household
expenses.

In 1984, the parties separated, with appellant noving to her
District of Colunbia residence, while appellee remained at his
Virginia property. After efforts to reconcile were undertaken,
appell ee noved into appellant's District of Colunbia residence.
Shortly after the reconciliation, the parties purchased a hone
together in Maryland. They each kept their prior residences. Each
party contributed $14,000 to the down paynent of the marital hone,
which was |located in Cheverly. During the period when the parties
were reconcil ed, they shared proportionately in famly expenses.

Difficulties again devel oped between the parties. Utimtely,
appellant |eft the Maryland honme and noved back into her District
of Colunbia residence; this litigation ensued, during which

appel l ee alleged the existence of an oral agreenent between the

! Appellant's brief erroneously states 1992.
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parties as to the disposition of the parties' interests in narital

property.
The trial court opined:

The nature of the financial arrangenents
bet ween these parties is crucial to this case.
The evidence is abundantly clear that before
and after marriage, these parties, wth the
exception of the joint account for household
expenses, handled their noney and their in-
vestnents as though unmarried. Nei t her ac-
counted to the other for expenditures nor
investnments nor loans nor gifts to third

parties. Ms. Colden |oaned noney to her
brother for a car and to her aunt for a beauty
shop. They each bought cars in their own

names w thout input from the other, neither
drove the cars belonging to the other. They
kept separate bank accounts in their sole
names, they attended different churches. He
has invested approxi mtely $150, 000 since the
marri age, sone of which canme from previous
i nvestnments, sonme fromhis Dale Cty rental

and sone frommarital wages. It is not possi-
ble to separate and identify which funds were
marital.

Even if sonme of the assets accunul ated by
these parties are part marital, there is no
accurate way to trace the source of funds from
this evidence.

Each was aware of the nonetary gifts by
the other to relatives. No conplaints were
regi stered by either. Each kept their finan-
cial records inaccessible to the other.

After evaluating the evidence and the
credibility of the wtnesses, this court
specifically finds as a fact that at the tine
of and at all tines thereafter, there was an
agreenent in place between these parties that
their property was sole and separate, except
for the marital home in Cheverly, which is
jointly owmed. There was a specific intention
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that no other property, including pensions,
was to be marital property, as evidenced by
the manner in which they conducted their
affairs. Both parties relied on the agreenent
in investing and handling their financial
affairs. The court does not find Ms. old-
en's [appellant's] assertions and clainms to be
credi ble. She asserts a "what's mne is mne,
and what's yours is ours" nentality. Sec. 8-
101 of the Famly Law Article states that
marital partners may make agreenents respect-
ing their property. There is no requirenent
t hat such an agreenent be in witing.

The parties separated in 1993; the joint
marital account was closed out four to five
months prior to that when the w fe stopped
contri buti ng. Since the separation, M.
Gol den [appel | ee], who remained in the Chever-
Iy house, has paid $35,800 on nortgage pay-
ments. Ms. Golden has paid none. He is
entitled to Crawford paynents as set forth
hereafter.

The plaintiff [appellant] did not satisfy
this court by a preponderance of evidence,
taken as a whol e and evaluating the credibili-
ty of witnesses, that the itens she clains as
marital property are indeed nmarital property.
To the contrary, the agreenent between the
parties shows there was no intention for any
property except Cheverly to be joint or nari-
tal.

No acts nor contributions of either
contributed to, detracted from nor otherw se
affected the pension or other nonetary posi-
tion of the other. Had they not married, each
would be in the sanme financial position in
whi ch they find thensel ves today. Because of
the marriage they are both richer by one asset
only —the Cheverly house.
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The only evidence of any agreenent between the parties to
which we have been directed was their testinony. Appel l ant' s
testinmony incl uded:

Q Now, what other [financial] arrange-

ments did you and M. Gol den make at the tine
[of the marriage]?

A. W had a joint account that we con-

tributed to . . . for the expenses for the
marri age.
Q [How |l ong did that arrangenent

conti nue?

A.  Throughout the marriage.

Q Now, while you lived in WAshi ngton
what were the arrangenments . . . regarding .
famly expenses?

A. Ce [Hle did contribute sone
toward the expenses.

Q Tell us what happened?

A . . . Gary [appellee] wanted us to
nove back to Dale Gty. | refused. | figured
our problem was that when we were in his
house, and he was saying, well, this is m ne,
this is mne, this is mne.

So, basically, 1 thought that we
woul d have a chance, if we bought sonething
together . . . . W would buy this house

t oget her.

[I]t wouldn't be a thing of m ne or
yours . . . . It would be ours[] together.
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She then testified as to their finances in respect to the Maryl and
house the parties bought together:

A In 1987 | was earning approxi mately
$22, 000.

A. He was earning approximtely $57, 000.

A .. . | was paying sonmething |ike
$350 [nont hly].

A.  He was paying sonething |ike a thou-
sand.

Q And, why was there a difference?

A. Because, his salary was nuch nore
t han m ne

Later, she testified further as to the overall financial
arrangenments during the marriage. She testified as to premarital
assets, including a settlenment froma car accident in which she had
been involved and in which her nother was Kkilled. She al so
testified as to the existence of a 401-K plan and her bank account.
On cross-exam nation, the follow ng colloquy took place:

Q You are aware of the fact that during
that period [the five-year period before the
parties' marriage in 1982] that M. Gol den was
concerned about his finances, and he was very

careful about how he spent noney, correct?

A That | beg to differ. It changed
radi cal ly.
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Q Wien you noved into the Dale City
hone [after the marriage], were you aware of
how nmuch the nortgage was on that hone that
M. Col den was payi ng?

A No

Q And, in fact with respect to your
Washington D.C. property, M. Colden had
nothing to do with the nortgage on there, did
he? .

A . . . [I]t was just that it basically
evol ved that way. He had his house. | had ny
house, and [he] paid his, and | paid m ne.

A Yes. When [financial] situations
woul d arise, we discussed them and we deci ded
how to handle them It wasn't really like an
agreenent or a witten agreenent or verba
agreenment | don't think at this time. It just
evol ved that way.

Later, she was cross-exam ned about deposition testinony she was
supposed to have given
Q And, you recall admtting at the tinme
that his noney was his, and your npbney was

yours?

A No. | don't recall saying that.

Q And, in fact, there never was any
suggestion . . . that you both maintain all of
your incone in one account, was there?

A. No, there wasn't.

A. | don't know about our intentions.
It just happened that way.
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Later, either continuing on cross or on redirect exam nation,
she testified:
[We could neet each other half and half, but
he really did want this hone . . . . | was
telling him listen, | don't bring in but so
much, so | wouldn't be able to neet him you
know, half and half on this, and he was in
agreenent with this.
Later, on a continuation of cross-exam nation, she testified:

Q. Now, the funds that went into that
joint account, those were funds that you and

M. Col den contri buted yourselffromyour income. |S
that correct?

A. That's correct. [Enphasis added.]

Then, as to the properties each party owned prior to the
marriage and maintained under separate ownership during the
marriage, the follow ng exchange occurred. Appel | ant was ques-
tioned initially about her Washington, D.C residence:

Q But you had purchased that property
in terns of the initial interest . . . while
you were not married to M. CGolden. Is that
your testinony?

A. That's correct, | did.

Q And since the tinme that you have been
married to him you have been paying on the
nortgage. |s that right?

A. That's correct.

Q But you still consider that property
to be your sole property?

A. That is ny sole property.
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Q . . . Ad. . . at sone point during
the marriage you were receiving rental incone
fromthat property?

A That's correct.

Q And that rental incone . . . you put
into your own separate account. | s that
right?

A That's correct.
A simlar line of questioning as to M. Golden's Virginia property
was then put to appellant. After establishing that appellee paid
the nortgage on that property, appellant was asked:

Q But by the sane token, you agreed
that that property was his sole property?

A. Yes.

Later, she was asked about her bank accounts and retirenent

accounts:
Q . . . [Y]ou consider those funds to
be your sole funds. Isn't that right?
A . . . [T]here's a retirenent account
at Penn Mutual. . . . [T]hat's the IRA

Q And that was acquired upon your nmar-
riage to M. Golden. Is that right?

A. Part of it, because its direct from
the retirenment from —the little bit of re-
tirement that | got fromNBW and | was hired
at NBWin '78.

Q So, a portion of it was acquired
during your nmarriage and a portion of it
before you got married?
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A. That's correct.

She was then questioned about other investnents, sone before the

marri age, and was eventual |y asked:

Q As far as you were concerned, were
t hose funds solely your noney?

A. As far as | was concerned, yes.

Q And nost of the noney . . . was ac-
quired during your nmarriage. Isn't that
right? .

A.  Yeah, | would say so.

The direction of the questioning of her then turned

appel | ee' s assets:

Q Did you ever discuss with M. Col den
anyt hi ng about his retirenent accounts?

A.  No, and he never did di scuss anything
about m ne.

A . . . [Tlhe way that it turned out,
| already had accounts . . . . He had ac-
counts, too. . . . As far as joining or what
—it just evolved that way. It wasn't this is
mne or —1|'m pretty sure as far as he was
concerned, what [is] his is his, but I don't —
| didn't come fromthat type of famly.

She was asked specifically on redirect:

Q So, just to follow up on the |ast
i ssue, there was never an agreenent between
you and M. Col den about anything other than —

A.  No.

Q — the Cheverly property when you
listed that for sale. Is that correct?

t owar ds
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A, Right.

Q And in addition to that
you understood that the houses you
before the marriage were yours?

A. That's correct.

Q And there wasn't any ot her
on any other things, was there?

A.  No.

M. Colden's testinony, in relevant part,

bot h [ of]
had owned

agr eenment

i ncl uded the foll ow

Q . . . [Did you ever discuss with her

your financial status prior to your

A. Not a great detail. 1| told

marri age?

her | had

noney market accounts, | had stocks, savings

bonds, nostly nunici pal bonds.

Q Did you ever discuss with her how

much noney you had?

A.  No.

A. During our marriage, | paid 75, 80
percent of the household account, wuntil |
guess about 1992.

[A-] The nortgage, . . . the electrici-
ty, the gas, the water.

Q . . . [Tlell wus how your financial
arrangement was with your wife . ?

A . . . | wuld put about 75 percent in

there and she would put about 25 percent in

t here, based on her incone.



Q . . . And with respect to any other
noni es that you would receive in your incone,
what if anything was your understanding with
respect to those nonies?

A Qur agreenent was what's mne was
m ne and hers i s hers.

He later testified as to investnents nade during the marri age:

Q .. . [AIll told, during your mar-
riage . . . how nuch noney would you say that
you invested in either stocks, nmunicipal bonds
or CDs?

Q So, an additional [$]150,000 you in-
vested —

A. Yes.

Q And what was the source of that
nmoney?

A. Primarily, from two sources. From
the investnents that | . . . had prior to the
marriage. The other source is fromny wages
that | had . . . prior to the marriage . .
and . . . a small anount [frommarital |ncone]

He was then questioned about the joint statenent of marital

asset s:
Q —to nunerous of those assets, you
and she dispute ownership. |Is that correct?
A, Yes.

Q Oay. And with respect to the prop-
erty that is in dispute, do you maintain that
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the property is —that is in your nane only is
your sol e property?

A.  Yes.

Q And on what do you base that?

A. | base it on a nunber of things. Qur
verbal agreenent that her, her noney was her
nmoney, her assets were her assets.

There then occurred a discussion of several gifts totaling
over $133,000 that appellee gave to his parents and to his sister,
because, according to appellee, he was depressed over the narital
probl ens he was experiencing. Eventually, on cross-exam nation, he
was asked:

. You clained . . . that you and
your wi fe had an agreenment where your property
was yours and hers was hers?

A, Yes.
Q Was that ever in witing?
A . So, to answer your question

hgr pfope}ty was hers, and ny property was
m ne.

A. W had verbal agreenents. W had a
| ot of agreements in our house that were not
witten.
On ot her occasions, appellee recited his opinion that they had
an agreenent, but the terns of that agreenent were always stated as
"what was hers was hers and what was mne was mne."

We have included an extensive recitation of the testinony of

the parties as to their financial arrangenents and appellee's
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assertion that an oral marital property settlenent agreenent
exi sted because the trial court based nost of its other findings on
its initial finding that the parties had an agreenent. W perceive
that the finding of an oral property settlenent agreenent was
erroneous. W perceive of nothing in the testinony or evidence in
this case that would constitute an agreenent sufficient to bind the

parties to it or to support the trial judge' s finding.

The Law
We thought we had sufficiently clarified issues such as the
one presented here by our resolution in Faisv.Falises 63 MI. App. 574
(1985). Apparently, we did not.
I n Falise, the parties had separated and entered into a fornal

separati on agreenent. The parties subsequently reconciled and
built a jointly owned house during the reconciliation. The initial
issue was what effect the prior separation agreenent, which
contai ned an ownership waiver as to after-acquired property, had on
t he ownership of the house. Ms. Falise argued that her interest

inthe newy built house was presuned to be a gift to her upon the
titling of it as tenantsbytheentireties and that the separati on agreenent
was i noperative because it was abrogated by virtue of their
reconciliation. W first opined:

[E]ven if the separation agreenent was not

abrogated, the uninproved |ot of ground ac-
qui red by appellant during the separation nust



Id. at 580.

Id. at 581.

Accor
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be classified as "marital” and not as "non-
marital" property.

It is clear that by paragraph 13 of the
agreenent the parties intended to relinquish
any and all right, title and interest in and
to the other's property, then owned or there-
after acquired. We doubt that the subject
agreenment could affect the status of sonething
which is neither an interest in real or per-
sonal property, ie, marital property. Marital
property is mnerely a term created by the
| egislature to describe the status of property
acquired during the marriage, however titled
(as defined in Ml. Famly Law Code Ann.
8§ 8-201(e) (1984)), title to which may have
given rise to a potential inequity, upon
di ssolution of the marriage. That inequity,
conceptual |y, may be corrected via a different
| egislative creature called the "nonetary

award." Thus, the only function of "marita
property” is to form a base for a "nonetary
award."” The legislature never intended that

ei t her spouse coul d have a | egal interest in the
"marital property" of the other since it
merely intended to cure the title created
inequity through the issuance of a "nonetary
award. "

We held explicitly:

In order to exclude property "by valid
agreenment” fromthe reach of a nonetary award,
we believe that the parties nust specifically
provide that the subject property nust be
considered "non marital" or in sone other
terms specifically exclude the property from
the scope of the Marital Property Act.

dingly, in the case subjudice, the trial court's finding

that an agreement existed "between these parties that their

property was sole and separate" is clearly erroneous.

W woul d
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doubt, although we do not now specifically hold, that a "what is
hers is hers and what is mne is mne" oral agreenent, no matter
how often repeated, could ever contain the degree of specificity
requi red by Falise i.e, "the parties must specifically provide that
t he subject property nust be considered non marital' or in sone
other terns specifically exclude the property fromthe scope of the
Marital Property Act." Falise, 63 Ml. App. at 581. Accordingly, we
shal | vacate the trial court's judgnment on this issue.

On remand, the trial court is remnded that incone from all
sources to either spouse during a nmarriage is generally incone of
the marriage and that, to the extent any such funds are used to
purchase other investnents, marital property is thereby created.
Moreover, to the extent the value of nonmarital property has been
increased by the wutilization of marital funds, eg., nortgage
paynents, taxes, repairs, etc., that new or added value is, itself,
marital property. The trial court is further rem nded that, under
the source-of-funds theory, when any mxture of marital and

nonmarital property exists, to the extent it cannot be traced to

nonmarital funds, it is marital. On this point, see Merriken v.

Merriken, 87 Md. App. 522, 535 (1991), where we said: "Insofar as the

value of inherited property is increased by the expenditure of

marital funds for its upkeep . . . the anmount of such increase .
is marital . . . ." W then opined, "For each property, it

shoul d have been determ ned whether appellant's efforts actively
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appreciated the value through the expenditure of funds for

mai nt enance and/ or devel opnent." Id. at 536.

Also relevant to the case at bar is Gravenginev. Gravensine, 58 M.

App. 158 (1984), where, prior to the marriage, the husband owned
certain securities. During the marriage, dividends were reinvested
in the stocks. The husband nai ntai ned that because the original
shares were nonnarital, the additional shares acquired by reinvest-
ing the dividends were also nonmarital. W opined:

Appel | ee responds that the stocks acquired

during marriage were marital property because

"but for her nonetary contribution to the

famly's finances, the parties would have
needed the dividends for other purposes.”

. [Tl he evidence showed that appel -
| ant could afford to purchase new shares and
rei nvest the dividends only because of appel -
lee's marital contributions. Since the new
securities were purchased with marital funds
supplied in part from noney earned by appel -
| ee, the new shares were no |onger traceable
to nonmarital funds originally expended by
appel | ant .

Id. at 173-75.

We have held that no agreenent as to property disposition
exi st ed. Accordingly, on remand, the trial court shall have to
reconsi der whether the additional investnents by either party in
their respective real and personal properties constitute the
investnment of marital property. |If so, the marital property wll

have to be val ued. In other words, the trial court shall have to
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conply with the three-step process described i n Merriken. Seealso Hoffman

v. Hoffman, 93 M. App. 704, 712-13 (1992).

In the present case, the trial court opined, "It is not
possible to separate and identify which funds were marital." The
court, however, avoided the problem of making a determ nation by

finding that an agreenent existed. On remand, the trial judge is

rem nded of the dictates of Noffsngerv. Noffsnger, 95 Mi. App. 265, 281,

cert. denied, 331 Md. 197 (1993):

Any property acquired during the marriage that
cannot be directly traced to a nonmarital
source is marital property.

The party who asserts a marital property
interest bears the burden of producing evi-

dence of the identity and val ue of the property.
CGenerally, the burden of proving a fact is on
the party bearing the affirmative of the
i ssue. Wen attenpting to denonstrate that
property acquired during the marriage is
nonmarital, the party with this burden nust
directly trace the property to a nonmarita
sour ce.

Id. at 281-82 (enphasis added)(citations omtted).

Accordingly, as to all of the value increases of property
resulting fromthe expenditure of either party's marital incone,
i ncludi ng i nvestnent inconme during the marriage, and from nonmari -
tal incone or sources as well, the party asserting that a portion
is nonmarital bears the burden of tracing the expenditure to
nonmarital funds. |f he or she cannot do so, the increase in val ue

is considered to be marital property.
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Because the trial court based the entirety of its decision on
the existence of an agreenent that we have determned did not
validly exist, we shall vacate the entire judgnment, including the
matter of the alleged gifts to appellant's relatives, except for
the granting of the divorce. On remand, except for the divorce,
all matters of property classification and valuation should be
addressed, and the calculation of nonetary award, if any, should be
computed and, if necessary, relitigated. |In addition, the issue of
contribution needs to be reconsi dered since the funds used for the
house paynents apparently were marital.

Bef ore concl uding, we note that there was no claimfor alinony
below, and the trial court's denial of alinbny was not appeal ed.
In order, however, to ensure that the issue is final, we shall, for
the record, affirmthe trial court's denial of alinony.

JUDGVENT COF DI VORCE AFFI RVED;, JUDGVENT DENYI NG

ALI MONY AFFI RVED, JUDGVENT OTHERW SE VACATED

COSTS TO BE PAI D BY APPELLEE



