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Thi s appeal concerns another engagenent in an ongoing war
between Edward S. Goldstein and entities controlled by WMalcolm
Ber man. Facts related to other battles between these litigants
have been di scussed by us in 91°° Street Joint Venture v. Goldstein,
114 M. App. 561 (1997) (" Goldstein I"), and Goldstein v. 91°°
Street Joint Venture, 131 Md. App. 546, cert. denied, 316 M. 273

(2000) ( “Goldstein II").

I. BACKGROUND

The 91t Street Joint Venture is a Mryland genera
partnership, whose partners are Joint Venture Holding, |Inc.,
Princess Hotel Limted Partnership (collectively, the “Berman
Partners”), and CGoldstein. WMalcolmC Berman controls the Bernman
Partners, which owns 99.9671 percent of 91% Street Joint Venture
(hereinafter “the Partnership”), and CGol dstein owns the remaining
. 0329 percent.

The Partnership built, and currently owns, the Princess Royal e
Hotel and Convention Center in Ccean Cty, Maryl and. Seri ous
di sputes arose between the parties in the 1990's, resulting in the
di sputes being submtted to binding arbitration. On Septenber 29,
1997, the arbitrator entered an award, which said in pertinent
part: “[The Berman Partners] are ordered and directed to
di ssolve...[the Partnership] in accordance wth the Maryland
Uni form Partnership Act.” Immediately thereafter, still another

di spute arose as to whether, under the terns of the arbitrator’s



decision, the Partnership should be dissolved pursuant to
section 9-609(a) of the Corporations and Associations Article of
the Maryland Code (1975, 1993 Repl. Vol. & 1998 Supp.) or under
section 9-609(b) of that article.

At all times here pertinent, section 9-609 was a part of the
Maryl and Uni formPartnership Act! (“UPA”). Section 9-609 provided,
in pertinent part, as follows:

Rights of partners as to application of
partnership property.

(a) General rule. - When dissolution 1is
caused i n any way, except in contravention of
the partnership agreement, each partner, as
against his copartners and all per sons
claimng through them in respect of their
interests in the partnership, unless otherw se
agreed, nmay have the partnership property
applied to discharge its liabilities, and the
surplus applied to pay in cash the net anpunt
owi ng to the respective partners. .

(b) Dissolution caused in contravention of

agreement. - When dissolution 1is caused 1in
contravention of the partnership agreement,
the rights of the partners shall be as
fol |l ows:

(1) Each partner who has not caused
di ssolution wongfully shall have:
(i) Al rights specified in subsection
(a) of this section; and
(ii) The right, as agai nst each partner
who had caused the dissolution wrongfully, to
damages for breach of agreenent.
(2) The partners who have not caused the
dissolution wrongfully, if they all desire to

'Unl ess otherwi se indicated, all Uniform Partnership Act statutory references
are to Maryland Code (1975, 1993 Repl. Vol., 1998 Supp.), Corporations and
Associ ations Article.

The Act that now governs Maryland partnerships is the Revised Uniform
Partnership Act (RUPA), Maryland Code (1974, 1993 Repl. Vol., 1998 Supp.),
Cor porations and Associations Art., section 9A-101 et seqg., which was adopted in
July 1998 with a phase-in period that ended Decenmber 31, 2002. Until Decenber 31,
2002, both UPA and RUPA coexisted, with section 9A-1204 determ ning which Act
applied to a particul ar partnership’s formation, term nation, and any other conflict
that may ari se.



continue the business in the same nane, either
by thenselves or jointly with others, may do
so, during the agreed termfor the partnership
and for that purpose may possess the
partnership property, provided they secure the
paynment by bond approved by the court, or pay
to any partner who has caused the dissol ution
wrongfully, the value of his interest in the
partnership at the dissolution, |ess any
damages recover abl e under paragraph (1) (ii) of
this subsection, and in |like manner indemify
hi m agai nst all present or future partnership
liabilities.
(Enphasi s added.)

The Berman Partners contended that the arbitrator had
determ ned that Gol dstei n caused the di ssol ution of the Partnership
in contravention of the partnership agreenment, and therefore, the
Partnership should be dissolved pursuant to section 9-609(b).
Gol dstein, on the other hand, contended that, pursuant to the
arbitrator’s decision, the Partnership should be dissolved in
accordance with section 9-609(a).

Thi s di spute was the subject of alawsuit filed inthe Crcuit
Court for Baltinore County, in which the circuit court rul ed that
the Partnership should be dissolved in accordance wth
section 9-609(b). The court’s decision was appealed to this Court.
W reversed, saying:

W hold, based on the arbitrator’s
decision, that [the Berman Partners] had no
right to wnd wup the affairs of the
[Partnership] in accordance with section 9-
609(b); instead, as Goldstein’s | awer pointed
out to counsel for appellees in his letter of
Novenber 4, 1997, appellees were required to
di ssolve the Partnership in accordance wth
section 9-609(a). Therefore, the trial judge

erred in granting summary judgnent in favor of
[the Berman Partners] and in dismssing
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Gol dstein’s cross-petition to enforce consent
order and judgnent confirmng arbitration
awar d.
Goldstein II, 131 M. App. at 572.
Later in the Goldstein II decision, we said:

Al t hough Coldstein does not get along
with his partners, it is at |east conceivable

that they will agree to sone renmedy short of
| i qui dation now that it has been deci ded that
section 9-609(a) is applicable. Secti on
9-609(a) does not require liquidation if the
parties agree otherw se. It mght well be
econonmically ruinous, or at |east very
expensi ve, for the Berman Partners to

I i qui dat e. On the other hand, if Coldstein
were i nmedi ately paid his devel oper’s fee plus
the relatively m nuscul e val ue of his share of
the partnership, some accommodation short of
| i quidation m ght be reached. W wll |eave
it to the good judgnent of the trial court to
wor k out the mechanics of the dissolution.
Id. at 574.

In April 1998, which was prior to our decision in
Goldstein II, all the assets of the Partnership were transferred to
an entity known as “91° Street Joint Venture LLC (hereinafter
“LLC"). The transfer was made over the vehenent objection of
ol dstein. LLC was the assignee solely of the Berman Partners.

After remand, the Partnership’s interest in the Princess
Royale Hotel in COcean City was, at the behest of the Berman
Partners, appraised by Lippman Frizzell & Mtchell, LLC, who are

specialists in Ccean City real estate and |icensed appraisers. In

a report dated April 4, 2001, Lipprman Frizzell & Mtchell filed a



| engt hy report in which, using an “i ncone approach,” they concl uded
that the value of the Partnership interest was $45, 100, 000. 2

Two weeks after recei pt of the appraisal, the Berman Partners
filed anmotioninthe Grcuit Court for Baltinmore County asking the
court to order that the assets of the 91° Street Joint Venture be
sold at a private sale and that a special naster be appointed to
wind up the Partnership. As part of that notion, the Berman
Partners submtted their proposal, expressed their concerns, and
suggested the manner by which the private sale and wind up of the
Part nershi p shoul d be conduct ed.

Goldstein filed a brief in reply to the Bernman Partners’
proposal, in which he asked the court to appoint a receiver to
conduct the liquidation of the Partnership in order to “obtain the
hi ghest price possible for the partnership assets.” Gol dstei n
requested that the assets of the Partnership, which had been

transferred to LLC, “be returned to the partnership,” because the
Berman Partners had no right to transfer those assets w thout his
consent as a general partner. Goldstein did not contend, at that
point, that the Berman Partners should be prohibited from
pur chasing the Partnership assets.

The Bernman Partners filed a reply brief, in which they opposed
the transfer of LLC s assets back to the Partnershinp. They

contended that the transfer woul d be expensive because a huge tax

charge woul d be incurred; they maintained that this would be unfair

’The figure of $45,100,000 was inclusive of cash and other current assets of
the Princess Royal e Hotel.



because the transfer to LCC had been made i n good faith, based upon
advi ce of counsel, and prior to the decision in Goldstein T

The circuit court conducted a hearing on June 19, 2001, in
which it considered argunent of counsel as to how the sale of the
assets of the Partnership should be handl ed. The court then
announced that it woul d appoint a trustee to conduct a private sale
of the assets of the Partnership. The judge nade it clear that he
woul d allow the trustee to do whatever he needed to do, with the
court’s approval, to facilitate the sale and that the trustee would
wor kK under the court’s supervision.

Counsel for GColdstein asked the court for a forty-five-day
period within which Goldstein could obtain an appraisal of the
Partnership’s assets. Coldstein’s counsel asserted that in order
to arrive at a valid appraisal, he would need the cooperation of
the Berman Partners. In particular, cooperation was needed to
obtain valid financial information concerning the Partnership. The
court agreed that the Berman Partners would be ordered to supply
the information Gol dstein needed.

On June 22, 2001, the court filed an order directing the
private sale of the assets of the Partnership and the appoi ntnment
of Daniel J. Dregier, Jr., Esq., as a trustee “to oversee and
conduct the private sale and the wind-up of the Partnership, with
the authority, subject to the further order and approval of this
[cl]ourt, to engage, if necessary, third-party professionals to
assist with the performance of the duties hereunder.” The court’s

order, additionally (1) allowed the parties, within forty-five
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days, to submt an appraisal of the value of the Princess Royale
Hotel conplex; (2) allowed the appraisal, already performed by
Li ppran Frizzell & Mtchell, to be deenmed “to have been tinely
filed in accordance with the provisions of this order”; (3) ordered
that the Bernan Partners “nake avail able to all apprai sers engaged
pursuant to this Oder all of the information that [the Bernan
Partners] nmade avail able to Li ppman, Frizzell &Mtchell,” provided
that the appraiser first sign “an appropriate Confidentiality And
Non- Di scl osure statenent”; (4) announced that the court and the
trustee, “in consultation with counsel for the parties, wll
determne the specific procedures for a private sale of the
Partnership’s assets”; and (5) ordered

that the Trustee shall nmake his report of sale

in accordance with the procedures of M.

Rul e 14- 305, and the provisions of Rule 14-305

shall be applicable after the sale; provided

that any exceptions to the sale or clains

agai nst the proceeds of such sale shall be

filed within forty-five (45) days after the

date of a notice issued pursuant to Ml. Rule

14-305(c) [and reserved] until a future date

the determination of whether to appoint a

[s]pecial [nlaster to hold a hearing and

subm t recomrendations to this [c]ourt

concerning the disposition to be entered by

the [c]Jourt wth respect to any such

exceptions to sale or with respect to any such

cl ai ns agai nst the proceeds of the sale.

The court passed two additional orders on June 22, 2001. The

first allowed LLC, “as the legal titleholder of the . . . property
of [the Partnership], a dissolved Maryl and general partnership,”

the right to intervene as a “party plaintiff petitioner.” The



second order allowed the Council of Unit Owmers of Princess Royal e
Resort Condominiumthe right to intervene as a plaintiff.3

On August 16, 2001, counsel for the parties nmet with the
trustee to discuss procedures for the sale of the Partnership’s
assets. |In advance of the neeting, counsel for the Berman Partners
submitted, in witing, suggestions as to how the sale should be
conducted. Coldstein’s counsel, on August 22, 2001, submtted his
proposed procedures, which were nuch different than those proposed
by his opponents. The trustee, on August 30, 2001, inforned
counsel that, in concert with the judge who had appointed him he
woul d “make every effort to expedite the filing procedures for the
private sale of the assets of the Partnership.

On Cct ober 15, 2001, the Berman Partners submitted an offer to
the trustee of $97,517,000 for the interest of the LLC, contingent
upon the Berman Partners receiving a 99 percent credit. The
proposed credit represented the Berman Partners’ approxinmte
interest in the Partnership. The offer anount was nore than tw ce
the appraised value of the partnership assets, but, in |egal
effect, the dollar anount offered was quite small, i.e., only
$975,517. That latter sum was, however, nore than enough to buy
out GColdstein’s interest in the Partnership. The record is

uncl ear, however, as to whether the offer, if accepted, was

%The Princess Royale Hotel complex in Ocean City is made up of 340 suites. Of
those suites, sixty-six are owned by individuals represented by the Council of Unit
Owmners of Princess Royal e Resort Condom nium There is also a commercial unit that
is owned by the Partnership as part of the Princess Royal e conplex. Common el enents
are owned as tenants in common between the Partnership and the owners of the sixty-
si x condom ni um units.



sufficient to pay off all creditors of the Partnership,* nor was
there any indication that the bidder intended to pay off
i medi ately the indebtedness of the Partnership.

By |etter dated Novenber 9, 2001, the trustee requested that
the Berman Partners submt a contract of purchase that he and the
court could review along with any other interested parties. A
proposed contract was submtted by the Berman Partners on
Novenber 19, 2000; it provided that, for the price nentioned, the
trustee would sell to the Berman Partners one hundred percent of
the trustee’s nenbership interest in the LLC, which was the entity
that previously had been assigned all +the assets of the
Par t ner shi p.

Gol dstein pronptly objected to the proposal that the Berman
Partners be given credit for its 99 percent ownership when it bid.

On Decenber 7, 2001, the trustee wote a letter in which he
rejected the Berman Partners’ proposed contract. The trustee said:

Fol Il owi ng our tel ephone conference |ast
week, | met wth [the trial court] and
di scussed the details of the guidelines that
we wish to inplenent in this case. We al so
reviewed the credit application issue and
whet her or not it would be applicable to the
parties in this matter. | direct your
attention to the case of G tibank Federal
Savings Bank, et al. v. New Plan Realty Trust,
et al., 131 M. App. 44 (March, 2000). W
believe this case is instructive and one in

which [the trial court] and | concur shoul d be
di spositive of the [99 percent credit] issue.

‘“ At oral argument, it was suggested that the Partnership indebtedness was only
about $500, 000.



Addi tionally, It is the Trustee's
determ nation that the present offer from[the
Berman Partners,] is not a qualifying offer,
unless or until it neets the conditions of M.
Topazi an’s [counsel for GColdstein] proposed
qualifying offer terns, as set forth in item
no. 5 of his letter to the Trustee dated
August 22, 2001. Consequently, | amreturning
herewi th, under separate cover and hand
delivered, M. Nolan's Contract of Sale and

draft representing the deposit. If M. Nolan
chooses to re-submt a contract, he nmay do so.
In the neantinme, | will be conferring with a

consul tant/ broker specializing inresort hotel
sales in order to solicit other qualifying
offers that conply with those terns.

Furthernore, the Trustee will entertain
all other qualified offers for a period of
sixty (60) days following receipt of any
gualified offer by way of witten contract and
will allow any and all other qualified offers
to be submtted for consideration, wth
ultimately the highest bidder prevailing,
subject to the Court’s acceptance. The
Trustee will report to the parties the status
and receipt of all bids during the 60 day
peri od. Following the Trustee’s Report of
Sal e, in accordance with Maryl and Rul e 14- 305,
exceptions to the sale or clainms against the
proceeds of such sale, shall be filed within
forty-five (45) days after the date of notice
i ssued pursuant to Maryland Rule 14-305(c) as
ordered by the Court.

| apologize to all of you for not
comuni cating with you earlier, but given both
[the trial court’s] schedule and mne in the
past few weeks, we have not been able to
di ssem nate this information to you sooner. |
trust that we can now nove forward to concl ude
the sale of the partnership assets as the
Court has ordered.

Paragraph 5 of CGoldstein’s counsel’s August 22, 2001, letter
to which the trustee referred, read:
O fers/ Conti ngenci es/ Warranti es/ Deposi ts/

Transfer Taxes/ d osing. The Trustee shal
eval uate and determne all qualified offers,
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which must be in witing. Al qualified
offers nust be equal to or in excess of the
Total Value of the Joint Venture (less cash
and assets wunrelated to operation of the
Princess Royale) utilizing the Lippnman

Frizzell appraisal. Certain contingencies,
such as physical inspection in addition to
title exam nation, are so commercially

standard and reasonabl e that the Trustee nust

not deprive a prospective purchaser of these
rights. OQherwi se, there will be no prospec-

tive purchasers. A financing contingency is
not absol utely necessary. Utimtely,

however, the Trustee nust have the discretion
t o deci de whet her a contingency or warranty is
coormercially reasonable in light of the
purchase price. The contract nust allow that

the seller warrants and represents that the
financial information provided is accurate in
all material respects. A $4,500,000 10%
deposit is agreeable, but is forfeitable only
if the prospective purchaser fails to perform
as required under the contract. Al deposits

will be held by the Trustee. The purchaser
must pay transfer and recordation taxes,
however, if the State or W rcester County

det er mi nes exenpti ons were erroneously granted
to the Partnership or the LLC as a result of
past transfer(s), the 91" Street Joint Venture
nmust indemify any prospective purchaser for
such taxes which may becone due. A 60 day
closing period is essential for prospective
pur chasers who intend to use financing.

Counsel for Goldstein, on Decenber 10, 2001, nmde severa
witten objections to the procedures outlined in the trustee's
Decenber 7, 2001, mssive. First, counsel reiterated Goldstein’s
objection to the Berman Partners being granted a 99 percent credit
for their ownership interest in the joint venture. Second,
Gol dstein took the position that the Berman Partners “are
absolutely prohibited from continuing the partnership business
wi thout M. Goldstein’s authorization and consent.” Additionally,

Gol dstei n mai ntai ned that LLC coul d not be designated as the seller

11



of the Princess Royale Hotel because it unlawfully was granted
title to the hotel. In regard to this |ast-nmentioned argunent,
counsel for Coldstein said:
[I]t is wundisputed that M. Berman | acked
authority to transfer the Princess Royale
Hotel to the LLC. No responsible third-party
woul d even consider bidding until the Hotel
and all ot her partnership assets are
transferred back to their rightful owner.
I ndeed, there is a significant cloud on title
posed by the inproper evasion of transfer and
recordation taxes, as well as the serious
| egal Issues arising from M. Ber man’ s
i mproper looting of at |least $17,038,158 in
partnership assets held by the LLC wi thout the
aut hori zation of the Court or M. CGoldstein, a
general partner.
(Footnote omtted.)

The Bernan Partners on Decenber 14, 2001, submitted a proposed
new contract. This time the purchase price was reduced fromthe
original $97,517,000 to $65, 000,000. That proposed contract was
rej ected by the trustee.

By letter dated January 14, 2002, the Berman Partners
submtted a third proposed contract to the trustee, in which they
of fered $97,000,000, subject to application of a 99 percent
purchase-price credit. The trustee, in aletter dated January 22,
2002, advi sed that he had signed t he proposed agreenent of sal e but
woul d neverthel ess entertain other “qualified offers” for a period
of sixty days.

The contract, which the trustee signed, provided in part:

WHEREAS, legal title to all of the []oint
venture' s] assets is currently held by .

LLC . . ., as nomnee for the benefit of thé
[ Part nership];

12



WHEREAS, pursuant to an Oder dated
June 22, 2001, the LLC was permtted to
intervene in the Case as a party plaintiff and
the LLC and its assets are now subject to the
jurisdiction of the Grcuit Cour t for

Bal ti nore County, Mar yl and, and t he
supervision of Daniel J. Dregier, Jr., as
trust ee;

* * %

1. Sale of Interests in the LIC.

(a) Upon the ternms and subject to
the conditions set forth in this Agreenent, at
the Closing, the Seller shall sell, assign,
and transfer to the Buyer, and the Buyer shall
purchase fromthe Seller, all of the Seller’s
right title and interest in and to all of the
nenbership interests in the LLC (the
“Assets”). It is understood and agreed by the
Buyer and the Seller that since the LLC hol ds
all of the Partnership s assets as a nom nee
for the benefit of the Partnership, the Seller
holds equitable and beneficial title to the
Assets and the sale to the Buyer of all of the

menbership interests in the LLC will effect
the transfer to the Buyer of all of the
Partnership’s assets, subject to all of the
Partnership’s liabilities. The entities

conprising the Buyer shall purchase the Assets
in the following proportions: (i) [ Joi nt
Venture Holding, Inc.] - 73.73% and (ii)
[Princess Hotel Limted Partnership] - 26.25%

(Enphasi s added.)
The sal es agreenent al so acknow edged t hat t he Berman Partners
had made a $4, 500, 000 deposit.
In addition, the agreenent signed by the trustee provided t hat
the Berman Partners woul d
be entitled to a credit at the dosing
(agai nst the buyer’s distributive share of the
Partnership’s assets and wind up) for an
anmount equal to 99 percent of the Purchase

Pri ce. The bal ance of the Purchase Price
shall be distributed to the Partners as a

13



di stribution in i quidation of t he
part ner shi p.

An addendumto t he agreenent of sal e was signed by the trustee
and by Milcolm Berman on behalf of the Berman Partners on
February 6, 2002. The nost inportant change was that the addendum
provi ded for an adjustnment of price, which ultimately increased the
sale price to $98, 819, 808.

The trustee received no other bids, and on March 25, 2002, the
trustee filed a notice of sale and a report of sale in the circuit
court. Gol dstein filed tinely exceptions to the sale, and the
Berman Partners filed their responses. On July 12, 2002, the

circuit court denied Goldstein’s exceptions and approved the sale.

II. QUESTIONS PRESENTED

1. Was the sale of partnership assets in
conpliance wth the Mryland Uniform
Partnership Act and the opinion in
Goldstein I?

2. Was the sale of partnership assets in
accordance wth the «circuit court’s
June 22, 2001, order?
Gol dstein contends that under section 9-609(a) he had “an

unequi vocal right to ‘have the partnership property applied to

di scharge the liabilities, and the surplus applied to pay in cash

the net amobunt owing to the respective partners.’”” (Quoting
Goldstein II, 131 Md. at 372.) GColdstein maintains that his rights
were violated when the trustee and the circuit court adopted a
“credit procedure under which [the Berman Partners] were not
obligated to pay 99 percent of the supposed purchase price for the

14



assets of the partnership.” Gol dstein points out that a
di ssol uti on under 9-609(a), which was mandated by the Goldstein IT
deci si on, differs mar kedl y from a di ssol ution under
section 9-609(b).

| N Bromberg and Ribstein on Partnership, Vol. ||, Pages 7:153-
55 (2003 Supp.), the authors state:

The right to application of assets exists
under the terns of the statute [Uniform
Partnership Act] when the dissolution is not
“in contravention of t he partnership
agreenent” or caused by the expulsion of a
partner, and when the partners have not
“ot herwi se agreed” in t he partnership
agreement .

The right to application of property is
generally held to involve an actual sale of
the property rather than a distribution in
kind to the partners. This follows fromthe
| anguage of [8§ 9-609(a)],!® which requires
di scharge of liabilities and cash paynents to
the partners. The rule rests partly on the
practical consideration that sale of the
partnership assets nmay be the only way to
solve the valuation problem and ensure that
the assets are allocated fairly to the
partners. There are other justifications.
Undivided interests force partners who
probably wish to go their separate ways to
maintain a joint ownership relationship;
partners who are forced +to accept a
distribution in kind may get property they do
not want; and distribution in kind may permt
the recipient partner to delay recognition of
gain for tax purposes, thus giving them an
advant age over partners who sell out for cash
and nust recognize appreciation as taxable
I ncone.

(Footnotes omtted.)

°The treatise refers to section 38(1) of the Uniform Partnership Act, which is
identical to section 9-609(a).
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The Berman Partners do not dispute that section 9-609(a)
requires that all the assets be sold and reduced to cash.®
| nst ead, they argue:

The section expressly provides that it is
subj ect to the agreenment of the partners. In
this case, the circuit court exercised its
di scretion to nodify a provision the partners
t hensel ves could have nodified. The partners
authorized the court to exercise such
di scretion when the consent order they
subm tted foll owi ng the June 19, 2001, hearing
failed to require strict conpliance with the
requi renments of 8§ 9-609(a). Such discretion
was exercised by the circuit court twce
pursuant to the express grant in Goldstein

[ 1].
(Enphasi s added.)

The “consent order” to which appellees refer is the order
signed by the court on June 22, 2001. It is true, as the Bernman
Partners argue, that under section 9-609(a) the parties could have
agreed to change the requirenent that all assets be |iquidated, the
debts paid off, and the remai ning cash divided. But nowhere in the
consent order of June 22, 2001, are the requirenents of
section 9-609(a) even nentioned, much | ess wai ved. Moreover, at no
ot her point in the proceedi ngs bel ow did Gol dstein agree to waive
the requirenments of section 9-609(a). And, nothing in the
Goldstein II opinion gave the circuit court “discretion” to nodify
the provisions of that section.

While it is true, as the Berman Partners point out, that the

“consent” order did not specify that the trustee would proceed in

°Conpare Creel v. Lilly, 354 Md. 77 (1999).
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“strict conpliance with the requirenents of section 9-609(a),”
there was no reason for such a specification because our decision
in Goldstein II required that section 9-609(a) be followed unless
the parties otherwi se agreed. 1In short, there is no provision in
the June 22, 2001, order that can be interpreted legitimately as a
wai ver by Gol dstein of his rights under section 9-609(a).

Rat her than sell the assets and then pay off all the debts of
the Partnership, the Trustee, after giving a 99 percent credit to
the buyer, sold all the assets to the Berman Partners “subject to
all of the partnership liabilities.”

W can see no way that the statutory nmandate of
section 9-609(a), which allows partners in Goldstein’s situationto
insist on a liquidation of the assets, paynent of all partnership
assets, and a distribution of the remaining cash, can be squared
with the procedure adopted by the circuit court in this case.

In essence, the court allowed the Berman Partners to submt a
bid for Goldstein's proportionate interest in the assets of the
Partnership. This would be entirely legitimate i f Secti on 9-609(Db)
could be utilized, and this is essentially what the Berman Partners
attenpted to do, and what the circuit court allowed themto do,
prior to our decision in Goldstein IT.

ol dstein further argues that the Berman Partners were
required to put up cash when they purchased assets.

The case of Citibank Fed. Sav. Bank v. New Plan Realty Trust,
131 Md. App. 44 (2000), is instructive. In the Citibank case, New
Pl an Realty Trust had a $900, 000 j udgnent agai nst a property owner.
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Id. at 50. A sheriff’s sale was schedul ed to ensure paynent of the
debt . According to the ternms of the sale, the purchaser was
required to make a $5,000 deposit at the tine of sale, with the
bal ance of the purchase price to be paid within ten days after
ratification by the court. 1d. at 51. The advertisenent for the
sal e provided that the deposit and the remai ni ng bal ance be paid in
US. currency or certified check payable to the “sheriff of
Mont gonery County.” 1d. The judgnment creditor appeared at the
sheriff's sale and bid $500,000, which was the high bid.
Nevert hel ess, the judgnent creditor did not nake t he $5, 000 deposit
in cash; instead, it applied its judgnent as a credit against the
amount of the deposit. The judgnent creditor also applied its
judgnent to pay the balance due and owing on the property.
Ctibank, a junior lien holder, filed exceptions to the sale. It
argued that the judgnment creditor “should have paid the deposit in
the formof cash or a cashier’s check nade payable to the sheriff”
and then paid the balance to the sheriff within ten days. | t
further argued that, after the auditor’s report had been filed and
ratified, the sheriff would then have issued a check to the
judgnent creditor in the anmobunt of $500,000. 1d. at 52.

The cCitibank Court said that “we do not subscribe to this
circular approach.” I1d. Instead, we adopted the “well settled”
rule in Maryland “that a nortgagee may purchase the nortgaged
property at a foreclosure sale by applying the nortgage debt to the

purchase price, rather than by paying with cash or a certified
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check.” 1d. at 52. Although Citibank is, in many ways, factually
di stingui shable from this case, it is nevertheless at |east
sonmewhat anal ogous in that the party objecting to the sale in this
case, as in Citibank, insisted that his opponent engage in a
“circular procedure” — and we rejected that procedure.

The case of Owen v. Cohen, 119 P.2d 713 (Cal. 1941), is also
instructive. In Owen, the court adopted a comopn-sense approach
somewhat simlar to that |ater approved by us in Citibank. Owen
dealt with a sale necessitated because the objecting partner had
breached the partnership agreenent. Id. at 719. Under section
2426 of the California G vil Code, a decree of judicial dissolution
of a partnership was authorized, under certain circunstances, viz:

“(1) On application by or for a partner
the court shall decree a dissol ution whenever

“(c) A partner has been guilty of such
conduct as tends to affect prejudicially the
carrying on of the business,

“(d) A partner wlfully or persistently
commits a breach of the partnership agreenent,
or otherwise so conducts hinself in matters
relating to the partnership business that it
i's not reasonably practicable to carry on the
business in partnership with him

“(f) O her ci rcunst ances  render a
di ssolution equitable.”

Id. at 716.

The owen Court held that under section 2426 dissolution was
justified based upon one partner’s (the defendant’s) persistence
“in the commssion of acts provocative of dissension and
di sagreenent” with the other partners, which made it inpossible for

the continuation of the partnership business. 1d. at 716.
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In Owen, the Court allowed the bidding partner a credit “to
the extent of any sumwhich will accrue to hinf out of the sales
pr oceeds. The dissenting partner objected to the credit. The

Court disposed of the objection as follows:

Def endant’s argunent is not only unsound in
view of the precise wording enployed by the
court in reference to the conduct of the sale,
but it likewwse fails to present in its
entirety that portion of the decree of which
the clause in question is but a part. Exactly
the same provision concerning the use of
credit was made for the benefit of defendant,
so that in this respect the parties were
pl aced on an equal footing. Mor eover, the
extension of credit has no bearing upon the
bi ddi ng as such, for plaintiff and defendant,
as other bidders at the sale, still nust state
their offers for the purchase of the
partnership assets in terns definite as to
amount; therefore, the conpetitive spirit
custonmarily present on such occasions will in
now se be disturbed. It is manifest fromthe
court’s |l anguage that the single circunstance
which wll give operative force to the
applicable credit provision is the preval ence
of plaintiff or def endant over ot her
participants in the building. In such event
the receiver, as part of the nechanics of
conputing the division of the proceeds, nust,
if so requested, take into account the suns of
nmoney which “will accrue” to the party bidding
in the property and credit such anount agai nst
the cash figure constituting the prevailing
bid. To pay noney to the receiver nerely to
have it returned would be an idle cerenpny, as
the court recognized in its decree. In the
case of an ordinary sal e under execution the
practice of the sheriff’s taking the
creditor’s receipt instead of cash was
approved in Mtchell v. Al pha Hardware &
Supply Conpany, 7 Cal. App. (2d) 52 [45 Pac.
(2d) 442], . . . wherein it was said at page
61: “Thus, . . . if the sheriff accepts the
receipt, and the judgnent is satisfied, in
substance and effect it anmounts to the sane
t hi ng as though actual cash had been passed to
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and fro, frompurchaser to sheriff and sheriff
to purchaser.”

The fact that at an execution sale the
anount owing to the judgnment creditor i s known
before the sale while in the present situation
the credit to which plaintiff or defendant
will be entitled cannot be ascertained unti
after the receiver’s sale is immuaterial, for
in neither case does certainty as to such
al  ownance affect the conduct of the bidding.
In each instance the credit is definitely
fixed at the tinme of its consideration, which
I's after the consummati on of the sale. Nor is
it of consequence that it is obligatory upon
the receiver here, in the event that either
plaintiff or defendant prevails in the bidding
at the sale of the partnership assets, to
approve such party’ s tender of credit ow ng
him in lieu of cash, whereas the acceptance
of a like offer from a successful judgnent
creditor at an execution sale is wholly
volitional on the part of the sheriff. The
procedure prescribed by the court here, after
a consideration of all the facts presented in
this equity proceeding, was a matter purely
within its discretion, and no abuse thereof
appears fromthe record. 1In accord with this
anal ysi s, it is our opinion that the
guestioned portion of the decree is proper in
every respect.

Id. at 716-17 (enphasis added).

W agree generally with the thrust of the oOwen Court’s
analysis. It would ordinarily be an “idle cerenony” involving a
waste of tinme and noney to fail to give a credit, in |lieu of cash,
to a partner who bids on partnership assets. After all, the goal
of the sale is to obtain the highest bid possible. The “credit”
nmet hod encouraged the Bernman Partners to bid high, which
i ndi sputably benefitted Goldstein financially, al though it

undoubtedly constituted a setback in his personal war w th Berman.
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The “credit procedure” may only be used in a sale under
section 9-609(a), however, if the amount of cash generated by the
bid is sufficient to pay off (1) all indebtedness of the
partnership; (2) all trustees, and other expenses of sale; and (3)
the partner(s) who do not bid or who are unsuccessful bidders.

Here, the Partnership’s debts were not paid out of the
proceeds of sale, and Goldstein has a right to insist that the
I ndebt edness be paid. The Berman Partners, as part of their bid,
sinply assunmed the Partnership’ s debts.

VWhat i s supposed to be done under section 9-609(a) is to sel
the assets, then pay off all indebtedness of the Partnership, and
then distribute the remainder to the partners in accordance with
their respective partnership interests. This was not done in this
case, and accordingly, the exceptions should have been sustai ned
and the sale vacated on that basis.

Upon remand, if the Berman Partners resubnmit a bid, the court,
in the exercise of its discretion, may allow a partner who submts
a bid a credit toward the bid price of its (or his) percentage
interest in the Partnership, provided the bidis high enough to pay
off all partnership debts in cash, all expenses of sale, and the
value of the share of the partnership of the partner who either

does not bid or whose bid is rejected.

ITII. OTHER MATTERS

There are two other contentions, which wll likely arise on

remand, which we shall address.
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A.
Col dstein contends that the Berman Partners should not be
allowed to bid on the property. W disagree.
| N Bromberg and Ribstein on Partnership,’ the authors say:
Assum ng the partnership assets are
li qui dated wunder [section 9-609(a)], the
business may still be continued as a going
concern. The partners who wish to continue
may buy at an adequately publicized sale,
al though in sone cases a partner may have a
duty not to use superior |everage to obtain
the business at a bargain price.
ALaAN R BROMBERG & LARRY E. R BSTEIN, BROVBERG AND RIBSTEIN ON PARTNERSHI PS
7:156 (1988)(footnote omtted).
W see no reason, nor has Coldstein suggested any, why a
different rule should be here applied.

B.

As nentioned earlier, what the trustee sold in this case was
“100% of LLC Menbership Interest.” But, as CGoldstein points out,
the Berman Partners had no right to transfer the Partnership’s
assets to LLC in 1998.%

Gol dst ei n argues:

Yet another reason that the Princess
Royal e Hotel nust be transferred back to the
Partnership relates directly to the Trustee's

duty to sell the Princess Royale. In 1998
the Berman Partners transferred the Princess

" W& note that Goldstein cites the Bromberg and Ribstein treatise w th approval
in other parts of his brief.

®The contract of sale approved by the court said that LLC held the assets as
a nom nee of the Partnership. It is not at all clear that this is true. Those
assets were transferred without the consent of Goldstein, a general partner. As
far as we can discern, because Gol dstein never approved, LLC was a nom nee of the
Berman Partners but not the Partnership.
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Royal e Hotel to the LLC, taking advantage of
transfer and recordation tax exenptions under
8§12-108(y) and 13-207(18) of the Tax Property
Article of the Annotated Code of Maryl and.
(E208). Those tax exenptions under 812-108(y)
and 13-207(18) of the Tax Property Article
exist for transfers from a partnership to a
limted liability conmpany where the partners
in the partnership are the sane as the nenbers
inthelimted liability conpany.

On April 10, 1998, Ml colm Berman, who
dom nates and controls the Berman partners,
signed an affidavit to the effect that the
partners in the Partnership were the sane as
menbers in the LLC, thereby exenpting the
transfer fromtaxes. This representation was
incorrect since Appellant was a partner but
was not a nenber in the LLC. Because of this
fact and in light of the Court of Appeals
holding in Read v. Anne Arundel County, 354
Md. 383, 731 A.2d 868 (1999) that the step
transaction doctrine applies to transfer and
recordation taxes.

(Reference to extract omtted.)

Gol dstein argued below that in |ight of the way LLC acquired
the Partnership’'s assets, an i ndependent bi dder on the
Partnership’s assets would not dare to bid on the property because
of possible tax liability. This concern was addressed by the
trustee when he adopted paragraph 5 of Goldstein’s counsel’s
subm ssion of August 22, 2001. Terns of the sale included a
provision that in the event that the tax exenpti ons were determ ned
to be erroneously allowed when the transfer to LLC was made, then
the Partnership would indemify the purchaser. So long as a
simlar sales term appears in any future contract, we can (under
t he peculiar circunstances of this case) foresee little Iikelihood

that persons or entities would be di ssuaded from bi ddi ng.
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Al'l parties concede that if the Court required LLCto transfer
the assets back to the Partnership, a large tax expense would be
i ncurred. In our view, such an expenditure of funds is
unnecessary. Because the transfer of assets to LLC was illegal
the Partnership is indisputably still the equitable owner of the
assets. LLC does not disagree and is willing to waive its paper
interest in the assets. So long as LLC nai ntains that position, we
see no need for LLCto formally transfer its interest back to the

Par t ner shi p.

JUDGMENT VACATED;

CASE REMANDED TO THE CIRCUIT COURT
FOR BALTIMORE COUNTY FOR FURTHER
PROCEEDINGS CONSISTENT WITH THE
VIEWS EXPRESSED IN THIS OPINION;
COSTS TO BE PAID BY APPELLEES.
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