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In its second journey to this Court, this case requires us
to decide whether the trial court “put the cart before the
horse” when it ruled that appellant could not obtain discovery
relating to his counterclaim for an equitable accounting until
after he proved that he was entitled to that accounting. The
| ate Jerone Gol ub, appellant,?! appeals both the grant of summary
judgnment in favor of Richard S. Cohen, appellee, on Cohen's
conplaint for specific performance of a settlement agreenent,
and the grant of Cohen’s notion for judgnent on Golub’'s
counterclaim for an accounting. W find no error, and affirm
bot h judgnents.

FACTS AND LEGAL PROCEEDI NGS

The di spute between these comrercial joint venturers first
reached this Court via Golub’'s premature appeal fromthe grant
of summary judgnent on Cohen’s conplaint by the Circuit Court
for Montgonmery County. See Golub v. Cohen, No. 6029, Sept. Term
1998 (filed Sept. 30, 1999) (unpublished) (“Golub 17). We
di sm ssed that appeal because the judgnent did not resolve
Golub’s still pending counterclaim Now that judgnent has been

entered on the counterclaim the case is ripe for appeal.

IM. Golub died after filing this appeal. On March 12,
2001, this Court ordered the substitution of the personal
representatives of his estate, Arlene Golub and Steven G
Friedman. References in this opinion to “appellant” nean these
substituted parties.



We shall paraphrase and suppl enent the factual portion of
our opinion in Golub I. In the 1980's, Golub and Cohen forned
a joint venture to develop and sell their respective interests
in two parcels of real estate located in a single city bl ock on
New York Avenue in the District of Colunbia. Cohen and Gol ub
i ndividually and through famly partnerships, each owned
separate portions of Square 372. They conbined their parcels
for the purpose of offering the entire Square 372 to the United
St ates General Services Adm nistration (“GSA”). There was never
any written agreenment nmenorializing the joint venture or
creating a partnership.

In 1991, Cohen nmde offers to the GSA to devel op or sell
Square 372 as a new FBI field office. Cohen represented all
partners in the joint venture, which included Golub, Golub’s
famly, and Cohen. After the GSA rejected the offer, Cohen
| odged a formal protest on behalf of the joint venture.
Initially, Golub and Cohen both contributed to the substanti al
| egal and ot her expenses necessary to pursue the protest.

By 1993, Gol ub had i nformed Cohen that he was experiencing
severe financial problens as a result of the downturn in the
real estate market. Golub told Cohen he would no | onger be able
to contribute to these expenses. Cohen agreed to advance

Gol ub’s share of expenses, which Cohen clainmed eventually



exceeded $1 mllion.

Utimately, that protest was unsuccessful. In the sunmmer
of 1993, Cohen, again on behalf of the joint venture, offered
Square 372 to the GSA once again, this time for use as the new
Secret Service headquarters. Golub’s financial problens
continued. By the fall of 1993, Golub and his fam |y had | ost
all of their interests in Square 372 to Nati onsBank.

I n Decenmber 1993, the GSA chose a different property for the
Secret Service. On Decenber 15, 1993, Cohen filed a second
protest.? Although Cohen invited Golub to participate in the
second protest, Golub declined. He took no part in it.

I n June 1994, the second protest yielded favorabl e results.
The General Accounting Ofice (“GAO’) recommended that the GSA
readvertise for suitable property and pay Cohen damges.
Nevert hel ess, the GSA elected to exercise its statutory rights
to disregard the GAO recommendati on. Cohen and the GSA
negoti ated regarding the protest. On Septenber 13, 1994, Cohen
reached a $1,750,000 settlement with the GSA (the “GSA
Settlenent”).

At about the same tine, during the sunmer of 1994, Cohen and

Gol ub renegotiated Golub’s debt to Cohen. Through their

°The record before us does not reflect the factual or |egal
basis for either the first or second protest.
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| awyers, they agreed that Golub would (1) give Cohen a $300, 000
interest-free prom ssory note, payable in ten years, (2)
transfer half of his interest in an unrel ated partnership, and
(3) release Cohen from “any and all clainms relating to Square
372.” By letter dated Septenber 23, 1994, Cohen nenorialized
this agreenent. On Septenmber 28, 1994, CGolub indicated his
acceptance of the agreenent by signing that he “agreed to” the
terms stated in the letter. W shall refer to this executed
agreenment as the “Settl enent Agreenent.”

At his deposition in this action, Golub testified that he
understood that the release related to the Square 372 property,
that it would rel ease Cohen, and that it would bind him He
admtted that he was notivated by the need to defer his
financial obligations to Cohen, because he “had problenms ten
times over” that debt. He testified that he “would sign
anything at that tinme . . . as long as [he] could borrow tinme .

to work things out His testinmony al so reveal s t hat
he believed the deal acconplished that goal with m niml risk

“I't’s $300, 000 that you're tal king about here with a nonrecourse
date for ten years. |If | never paid him | never paid him It
wasn’t a personal note.”

Gol ub al so knew before he signed the Settlenment Agreenent

t hat Cohen had settled with the GSA. Golub testified that by



the ti me Cohen presented himwith the | etter agreenment, he “knew

[ Cohen] had an award, . . . [but he] didn't know how nuch it
was.” He admtted that he had asked Cohen about it, and that
Cohen had responded, “it’s public record, go find out yourself,

quote, unquote.”

Despite Cohen’s repeated requests, Golub never signed the
prom ssory note or release as provided in the Settlenent
Agreenment. Shortly before the three year statute of limtations
was to expire, Cohen filed suit demandi ng specific performance
of the Settl ement Agreenent. |In response, Golub filed a single
count counterclai mseeking an accounting for the GSA Settl ement
proceeds.

Cohen nmoved for summary judgment on his conpl aint, pointing
to the Settlement Agreenment and Gol ub’s deposition testinony as
undi sputed evidence of Golub’s obligation. Golub did not
di spute that he signed the Settlement Agreenent, but instead
opposed the notion on the grounds that he was entitled to have
an accounting of the GSA Settl enent proceeds, and to a judgnment
in the anount of any sum of noney found to be due and owing to
himas a result of the accounting. The trial court held that
the witten agreenment was “clear, concise, direct, unequivocal
and unqualified and unconditional.” It granted summary judgnment

on Cohen’s conplaint, wthout nmentioning Golub’s counterclaim



Gol ub noted an appeal. On Septenmber 30, 1999, this Court

dism ssed it sua sponte, because the outstanding counterclaim

meant that there was no final judgnent. That opinion included
the follow ng dictum

Al t hough this appeal is not properly
before us, we call attention to M. Code
Ann., Corps & Ass’'ns Article 8 9-403 - 9-
405, in response to appellant’s questions
concerning appellee’'s fiduciary duties.
Section 9-403 provides that “[p]artners

shal | render on demand true and ful
informance of all things affecting the
partnership to any partner . . .7 Each

partner is entitled to an accounting of
partnership affairs. See 88 9-404 - 405.
Thus, appel | ee shoul d have provi ded
appellant with the information he sought.

On remand, trial on the counterclaimwas set for July 18,
2000. Golub interpreted our dictum as an approval of his
chal l enge to sunmmary judgnent and his right to an accounti ng.
He relied on it in nmoving to vacate the sunmary judgnent and
propoundi ng extensive discovery demands. Gol ub requested
information relating not only to the second GSA protest, but
also to all of the venture's affairs. He sought to depose Cohen.
When Cohen refused to provide all of the docunments and answers
he demanded, or to be deposed, Golub filed notions to conpel

di scovery and notions for sanctions.

Cohen opposed the motions and the discovery, arguing that



the entire purpose of Golub’s counterclaim was to obtain a
“conpromi se of the conprom se” reached in the Settlenment
Agreenent. “What they are asking the [c]Jourt to do is order us
to do an accounting . . . and incur all these expenses and
burdens before they prove they are entitled to it . . . .7

At a July 6, 2000 notions hearing before a different judge,
the trial court denied Golub’s nmotion to vacate the summary
j udgnment and Gol ub’s discovery notions. I nstead, the court
ruled that “[t]he trial can take place on the counter-claim |If
[ Gol ub] prevail[s] onthe liability issue, then [he] can have an
accounting.” The court interpreted the appellate dictum as
sinply recognizing “what the lawis if [ Golub] prevail[s] on the
liability issue.” It was not persuaded by Golub’s objections
that he needed discovery to prepare for trial on the
counterclaim noting that “the issue at trial is going to be
whet her or not [ Gol ub] has any cl ai ns what soever given the fact
that he signed a [Settlenment Agreenment] extinguishing all
claims. . . . What 1is the effect of the [S]ettlenent
[Algreement. . . . [What does it nmean.”

On July 18, 2000, counsel for both parties appeared for
trial as scheduled, before a third judge. Gol ub was not
present. His counsel renewed his argunent that he needed to

obtai n di scovery responses in order to try the counterclaim He



advi sed the court that he “cannot present . . . any evidence in
support of our counterclaimw thout the i nformati on that we have
previously asked for.” He did not specify any particular
information that could be relevant to determ ni ng whet her Gol ub
wai ved his right to an accounting in the Settlenment Agreenent.
| nstead, he argued that “the proof, to the extent it is
necessary, cones fromthe statute, and . . . fromthe Court of
Speci al Appeal s opinion.”

The trial court ordered judgment for Cohen. It questioned

whet her the di scovery he had demanded

goes to the heart of [whether] . . . there
was a partnership relationship[.] . . . [I]f
so, then you are obviously entitled to the
di scovery, but there has not been a

determ nation as to the entitlenment of that
st at us. That is what could have been tried

t oday. There is no testinony to be
presented today. . . . [B]lased on the |ack
of evi dence bei ng present ed on t he
counterclaim | will grant [Cohen’s] notion
to enter judgnment . . . on [Golub’s]

counterclaim.
Golub filed this tinely appeal to challenge the judgnents

on both the conplaint and the counterclaim

DI SCUSSI ON

ol ub’ s appeal chall enges the trial court’s grant of Cohen’s
motion for summary judgnent, and the denial of his nobtion to
conpel discovery, which in turn, led to the grant of Cohen’s
nmotion for judgnent on the counterclaim Because these rulings
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were prem sed on purely |l egal issues, we apply the sanme standard
of review. In an action tried without a jury, when the issue to
whi ch appell ant excepts, and on which the court ruled, is a
purely legal issue, there being no dispute of fact, the
appellate court’s review is expansive. See In re M chael G
107 Md. App. 257, 265 (1995). We nust deternm ne whether the
trial court was “legally correct.” See Heat & Power Corp. V.
Air Prods. & Chens., Inc., 320 Md. 584, 592 (1990).
l.
Sunmary Judgnment On Cohen’s Claim For Specific Performance

Golub argues that the trial court erroneously granted
summary judgnment on Cohen’s claimfor specific enforcement of
the Settlement Agreenent. He contends that, regardless of the
terms of the Settlenment Agreenent, and even though he no | onger
owned an interest in Square 372 and did not participate in the
second protest, Cohen owed him a fiduciary duty to make full
di sclosure of all known information relating to the GSA
Settl enent, because it was a “partnership affair” that resulted
in “partnership property.” See MI. Code (1975, 1999 Repl.
Vol .), 88 9-404, 9-405 of the Corporations and Associations
Article.

We shall not directly address all of the specific fiduciary

and partnership issues Golub raises in his appeal, because we



agree with the trial court that by executing the Settlenent
Agreenment with know edge of the GSA Settlenent, Golub clearly
and unequi vocal |y waived any and all rights he may have had to
obtain such information as either a partner or joint venturer.
Golub admitted that he voluntarily signed the Settlenment
Agreenment on Septenber 28, 1994. He admtted that by that tine,
he knew Cohen had settled the GSA Protest and that Cohen did not
intend to give himany information about the GSA Settl enment.
These adm ssions doom Gol ub’s appeal, just as they dooned
his defense to the conplaint. “[I]f there's no fraud, duress,

or nutual m stake, one who has the capacity to understand a

written docunment who reads and signs it, . . . is bound by his
signature as to all of its ternms." Binder v. Benson, 225 M.
456, 461 (1961). He is presumed to know and agree to its

contents. See Hol zman v. Fiola Blum Inc., 125 Ml. App. 602,

629 (1999). A settlement agreenent requiring the parties to
execute nutual releases of “any and all clains” relating to a

specified subject matter is a specifically enforceabl e contract.

[ When the scope of [a rel ease] agreenment is
stated in clear and unanbi guous | anguage,
the words utilized to express this breadth
should be given their ordinary meaning as
there is no room for interpretation .
.[S]ettl ement agreenents, as all ot her
contracts . : . : are subject to
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interpretation in light of the settled and

of t -repeat ed principles of obj ective
construction. The witten | anguage enbodyi ng
the terms of an agreenent will govern the
rights and liabilities of the parties,

irrespective of the intent of the parties at

the time they entered into the contract

: Where a contract is plain and

unambi guous, t here i's no room for

construction, and it nmust be presuned that

the parties neant what they expressed.
Bernstein v. Kapneck, 290 M. 452, 459 (1981) (internal
guotations and citations omtted). In the absence of fraud,
accident, or nutual mstake, there are no grounds to vary,
alter, or <contradict a conplete and unanmbiguous release

agreenment. See Kranmer v. Enche, 64 M. App. 27, 42, cert.
deni ed, 304 Md. 297 (1985).

In this case, it is undisputed that there was neither fraud,
accident, m stake, or anbiguity. Gol ub signed the Settl enent
Agreenent because his financial problenms were so severe that he
“woul d have signed anything” that would “buy tinme” to pay his
debts. The Settl enent Agreenment gave hi mnore time by reducing
and deferring his obligations to Cohen. I n exchange, Gol ub
agreed to rel ease Cohen fromall clainms relating to Square 372.
Gol ub’s adm ssions show, as a matter of l[aw, that Golub knew or
should have known that if he had any rights to demand an
accounting regarding the GSA Settl enent, he waived themwhen he

agreed to "sign a mutual release in which [ Cohen and Gol ub] wil
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rel ease each other from any and all clains relating to Square
372.” He knew or should have known that a claim for an
accounting relating to the GSA Settlement on Square 372 was a
“claimrelating to Square 372.”

We are not persuaded by Golub’s conplaint that Cohen may
have kept all of the GSA Settl enment proceeds. The record shows
that a desire to resolve any clainms that Golub m ght have had
with respect to those proceeds may have been one of Cohen’s
reasons for settling with Golub on terns that took into account
Gol ub’ s untenable financial situation at the tine. Cohen was
seeking to recover from Golub nore than $1 mllion for what
Cohen cl ai ned was Gol ub’ s share of the jointly incurred expenses
of the GSA proposal and protest. By Golub’s own adm ssion, he
had no nmoney to pay any of his debt to Cohen. By conprom sing
hi s expense reinbursenent claim via the Settlenment Agreenent,
Cohen apparently sought to ensure that Golub would not contest
Cohen’s rights to the GSA Settl enment proceeds.

In any event, regardless of Cohen's reasons for entering
into the Settl enent Agreenment, Gol ub cannot dispute that it was
Cohen’s right to ask for a release of all clainms relating to
Square 372, and Golub’s right to accept or refuse. Havi ng
admttedly consented to the rel ease, with full know edge that he

| acked knowl edge of the ternms of the GSA Settlenent, and that

12



Cohen refused to provide himw th any information, Gol ub has no
cause to conplain about his agreenent to release Cohen. He is
bound by it. W shall affirmthe judgnent on the conplaint for
specific performance of the Settlenment Agreenent.
1.

Denial O Discovery On Golub’s CounterclaimFor An Accounting

Gol ub argues that the trial court erred by requiring himto
prove that he was entitled to an accounting before allow ng him
to obtain any discovery. Relying on the California Suprene

Court’s decision in Hauk v. Superior Court of Los Angeles

County, 391 P.2d 825 (Cal. 1964), he conplains that the trial

court effectively “put the cart before the horse” when it
required himto prove his standing w thout affording him any
opportunity for discovery of information necessary to nmake that
showi ng. W disagree.

Al t hough there are no reported Maryl and decisions on this
guestion, we conclude that the trial court foll owed a sound and
wi dely recogni zed rule favoring such bifurcation of equitable
accounting claims. The rule has been summari zed as foll ows:

A suit for accounting is generally tried in
two stages; the first stage concerns whet her
there is any right to an accounting, and
only if it is determ ned that there is such
a right does the proceeding nove on to the

second stage, which conprises the actual
accounting. . . . Under the bifurcated

13



process, the determ nation of whether a
party has a right to an accounting is mde
by the court, and the burden of proof is on
the party seeking the renedy, who nust

est abl i sh, by a preponderance of the
evi dence, that he or she has the right to an
accounting. . . . Discovery as to an
accounting nust be deferred wuntil the

prelimnary issue of the right to an
accounting is settl ed.

1 Am Jur. 2d Accounts and Accounting 8 66 (enphasis added).
“[Without the rule, any person could inspect the private
records of another by the sinple device of filing a conpl aint
agai nst the latter asking for an accounting.” Wod v. Brackett,
266 So. 2d 398, 399 (Fla. App. 1972) (quashing order conpelling
di scovery responses because trial court failed to make
prelimnary determ nation that plaintiff had right to
accounting).

Deferral of discovery in clainms for an accounting is well -
established in other jurisdictions. See, e.g., Ex parte
Cunni ngham 118 So. 2d 757, 758 (Ala. 1960) (“orderly procedure

requires that a determnation first be made as to whether a

right to an accounting exists; and . . . if . . . petitioners
are entitled to such relief, they “will be given full benefit of
securing discovery of all such | egal evidence as will assist in

such accounting ”); Cohoon v. Cohoon, 627 S.W2d 304, 306 (M.

App. 1981) (“A suit for an accounting nust be tried in two

14



stages. The first stage is to determ ne whether there is any
right to an accounting. Only if the trial court determ nes that
there is aright to an accounting does the trial proceed to the
second stage which is the actual accounting”); Stocknen’s Ins.
Agency v. Guarantee Reserve Life Ins. Co., 217 N.W2d 455, 459-
60 (N.D.), cert. denied, 419 U.S. 869, 95 S. Ct. 127 (1974)(“The
right to an accounting in all cases is a prelimnary question
whi ch nust be answered in the affirmative before the actual
accounting is ordered”); Adver. & Policy Comm of the Avis Rent
A Car Sys. v. Avis Rent A Car Sys., 780 S.W2d 391, 400 (Tex.
App. 1989) (“In a suit for an accounting, the general rule
requires that the right to an accounting nust first be
determ ned and, if found, reference for an account should be
ordered”).

The Florida courts have addressed this issue nost
frequently. Recently its internedi ate appellate court affirnmed
that “[i]tenms possibly relevant to an accounting are not
di scoverable until the right to an accounting has first been
established. Once that occurs, discovery many proceed to the

actual accounting.” Collier Anesthesia, P.A v. Wrden, 726 So.
2d 342, 343 (Fla. App. 1999) (citations omtted) (review ng
Fl ori da case | aw).

Federal courts also apply the rul e on a di scretionary basis.
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See, e.g., Mdlinaro v. Lafayette Radio Elec., 62 F. R D. 464, 466

(E.D. Pa. 1973) (“Case law indicates that a [c]ourt, in its
di scretion, may defer discovery on the issue of damages until

the plaintiff has established the right to an accounting”). See
generally 4 James W More et al., More's Federal Practice 8§

26.104 (3d ed. 1999) (protective order may prevent defined and

serious injury, or danger of abuse); id. at § 26.122 ("court may

i ssue an order prescribing the sequence of discovery").

We recogni ze that a nmore flexible rule may be necessary in
cases involving rmulticount conplaints. In KSQHG, Inc. .
Cei serman, 682 So. 2d 1190 (Fla. App. 1996), appeal dism ssed by
695 So. 2d 700 (1997), the Florida Court of Appeals offered
cogent reasons for such flexibility.

After the nmerger of law and equity courts,
accounting actions began to travel in
mul ti count conplaints with actions at |aw.
[Florida’s sem nal case of] Charles Sales
Corp. [v. Rovenger, 88 So. 2d 551 (Fla.
1956) ], involved only an equitable claimfor
an accounting arising out of an enployment
rel ati onship; there were no counts seeking
remedi es at | aw Cases follow ng Charles
Sal es Corp. have recogni zed the necessity of
exam ni ng both the discovery sought and the
underlying action before applying the rule
limting discovery in accounting actions.
[ This court has] noted in dicta that a
party’s request for an “accounting shoul d

not limt his right to discovery on the
i ssues presented by his other clains for
relief.” . . . Generally in cases involving

equi tabl e and | aw cl ai ns, application of the
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rule limting discovery has turned on a
finding that the case was "essentially" or

"primarily"” one for an accounti ng.
Flexibility in this area shoul d be
encour aged. Bi furcation of nulticount

lawsuits can be conplicated, especially

where there has been a jury demand and the

sane fact issue pervades the Iegal and

equi t abl e causes of acti on.
ld. at 1191 (citations omtted). Because Golub’ s counterclaim
consi sted of a sole claimfor equitable accounting, however, we
have no concern that the deferral of discovery inposed undue
[imtations on him

G ven the undi sputed evidence that Gol ub voluntarily agreed

to release Cohen from “any and all clainms relating to Square
372,” including claims for an accounting, we agree with the
trial court that he should not be permtted to use discovery as
a “back door” to obtain the accounting he waived. See, e.g.
Cohoon, 627 S.W2d at 306 (waiver of right to accounting by
private settlenent of partnership affairs). As this case
illustrates, when “the financial records of [a defendant] coul d
only have rel evance as to the amount of any sunms that m ght be
due the plaintiffs in an accounting and not the issue of
plaintiffs’ right to an accounting,” the trial court should not
permt the discovery “until the issues of the right to an

accounting has been determned favorably to plaintiffs.”

G ammaresi v. Parker, 326 So. 2d 243, 245 (Fla. App. 1976).

17



We do not find the California court’s rationale in Hauk, 391
P.2d 825, relied on by Golub, to be persuasive. I n Hauk, the
plaintiff sued the defendant for an accounting of profits
allegedly nade as result of their joint pronotion of an
i ndustrial park. At his deposition, the defendant refused to
answer certain questions about the profits. In turn, the trial
court refused to order conplete responses on the grounds that it
had di scretion to require plaintiff to first establish his right
to an accounting before requiring the defendants to provi de t hat
i nformati on. See Hauk, 391 P.2d at 826. The Suprene Court
reversed, holding that the trial court could not exercise such
di scretion wi thout making a finding “that the defendants will be
prejudiced . . . if they should be required to answer . . . .~
ld. at 827. The court explained that the new “Iliberal
di scovery” rules shifted the burden of proof to the party
opposi ng di scovery. See id. Thus, absent a show ng that there
was “good cause” for denying the discovery, the trial court
abused its discretion by refusing to conpel it.

We do not agree with the Hauk court’s burden-shifting
rational e, because it ignores the unique nature of an equitable
accounting claim Because the relief sought in an accounting
claimis access to information, discovery is the renedy givento

plaintiffs who prove they are entitled to an accounting. See,
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e.g., Mervis v. Duke, 175 Md. 300, 306 (1938) (“the appellant is

entitled to an accounting if it appears that there are profits
in which he has a joint interest, for which appellees refuse to
account, that the account books, records and docunments which
afford the only evidence of the ambunt of such profits are in
the possession of the appellees, who refuse to permt the
appellant to inspect them and that discovery is essential to
enable him to secure adequate relief”). The prejudice that
inposing prelimnary discovery obligations inposes on a
def endant to a suit for an accounting is self-evident: a party
should be not required to disclose information in order to
protect its right not to disclose that very information.

Nor do we find Golub’s generic clainms of prejudice
per suasi ve. On the record before us, we see no prejudice
resulting from the denial of the requested discovery. The
t hreshol d i ssue that Golub had to address was the effect of the
Settlement Agreenent on his rights against Cohen. Thi s was
precisely the same issue he failed to adequately dispute in
opposi ng Cohen’s notion for summary judgnent on the conpl aint.
As the summary judgnment proceedings should have illustrated,
merely proving that he once had a right to an accounting did not
necessarily establish that he still had that right. To this

day, Golub has not proffered any explanation, nmuch |ess any
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evi dence, for why his agreement to release “any and all clains
relating to Square 372" did not constitute a release of any and

all clains he may have had for an accounting relating to Square

372.

As a final matter, we wish to address the role of our
decision in Golub I, both in the remanded proceedings and in
this appeal. Prelimnarily, we note that the remanded

proceedi ngs m ght have been abbreviated if Cohen had pursued
summary judgnent on the counterclaim As we stated in our first
opi ni on, we dism ssed Golub | only because the counterclaim
remai ned outstanding, and thus the appeal was not ripe. On
remand, Cohen coul d have noved i mredi ately for summary judgnment
on Golub’s counterclaim relying on the sanme evidence show ng
“wai ver by Settlement Agreenment” that he used to obtain summary
judgnment on his conplaint. That m ght have required the court
to resolve Golub’s discovery demands before the July 6 notions
hearing. |Instead, Cohen used the Settl ement Agreenent solely as
a defense to the accounting counterclai mand di scovery requests.
The trial court waited for Cohen to nove for judgnent, which he
finally did at the July 18 trial.

We acknow edge that this Court's unfortunate di ctumin Gol ub
| that Cohen “shoul d have provided [Golub] with the information

he sought” inspired Golub to believe that we had rejected
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Cohen’s argunent that Golub waived his right to demand an
accounti ng. Al t hough Golub placed great enphasis on this
comment in the remanded proceedings, we renmind himthat we did
not reach any of the substantive issues raised in that appeal,
and that the dictum was not binding. See, e.g., State v.
Wl son, 106 Md. App. 24, 39 (1995), rev'd on other grounds, 519
U.S. 408, 117 S. Ct. 882 (1997) ("Oniter dicta, if noticed at
all, should be taken with a large grain of salt").

Mor eover, Golub’s interpretation of this coment does not
merit reversal of the judgnent. Contrary to Golub’s
contentions, this non-binding dictum did not <constitute
“evidence” that he was entitled to an accounting; nor did it
prejudice his efforts to prove that he was entitled to an
accounting. During the July 6 notions hearing, the trial judge
explicitly cautioned Golub’s counsel that we had not ruled on
t he waiver issue, or on its inpact on the counterclaim She
advi sed counsel that in order to prove that Golub was entitled
to an accounting, he would have to prove nore than that he
shoul d have received information at the time he demanded it; he
woul d have to prove that he was still entitled to obtain such
information after he signed the Settlenent Agr eenment .
Certainly, this warning echoed one of Cohen’s constant refrains

t hr oughout the remanded proceedi ngs. Thus, Golub knew he would
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have to prove that he had not waived his right to demand
information by agreeing to rel ease Cohen.
Nevertheless, at trial, Golub cited Golub | and *“the

statute” (i.e., section 9-404) as the only “evidence” that he

needed to establish his right to an accounting. The trial court
correctly rejected such bootstrapping. Accordingly, we find no

error in the trial court’s entry of judgnment on “lack of

evi dence” grounds.

JUDGMVENTS AFFI RVED. COSTS TO BE
PAI D BY APPELLANT.
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