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This appeal arises froma nedical mal practice action filed in
the Health Cains Arbitration Ofice ("HCAO'). See Mryland Code
(1973, 1995 Repl. Vol. & Cum Supp.), 88 3-2A-01 et. seq. of the
Courts and Judicial Proceedings Article ("the Health Care
Mal practice dains Act" or "the Act"). The issue we nust decide is
whet her the petitioners, Kenneth M Goodwi ch, M D. and Kenneth M
Goodwi ch, MD., P.A (hereinafter "the petitioners" or "Dr.
Goodwi ch"), properly instituted a nmandanus action in the Crcuit
Court for Baltinore City to obtain judicial review of a HCAO
di scovery order conpelling deposition testinony concerning the
findings and reconmendations of a nedical review commttee. The
circuit court denied the petitioners' request for mandanus relief.
On appeal, the Court of Special Appeals affirnmed the judgnment of
the circuit court. Goodwich v. Nolan ("Goodwich I"), 102 M. App.

499, 650 A 2d 296 (1994). At the petitioners' request, we issued
the wit of certiorari and now affirmthe judgment of the Court of

Speci al Appeal s.

l.

The nmedical mal practice action out of which this case arose
was initiated by Sharon Brooks, individually and as parent,
guardi an, and next friend of her son, Jamaal Brooks, in the Health
Clainms Arbitration Ofice, against Dr. Goodw ch, Sinai Hospital of

Baltinore, Inc. ("Sinai Hospital"), Health Care Corporation of the
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Md-Atlantic ("Carefirst"), and Pot omac Physi ci ans, P. A
("Potomac") for alleged negligent surgical and obstetrical care
resulting in Jamaal's birth, in Decenber 1988, with severe brain
damage. In addition to clains of primary nedical negligence agai nst
Dr. Goodwi ch, wvicariously inputed to the other health care
providers, M. Brooks also brought clains of corporate liability
agai nst Sinai Hospital, Carefirst and Potomac based on theories of
negl i gent supervision and credentialing. Paul W Nolan, Esquire,
t he respondent ("the panel chair"), the chair of the arbitration
panel assigned to the case, later bifurcated the latter clains.

While in the discovery phase of the HCAO proceeding, M.
Brooks deposed Dr. Goodwich and two fornmer Sinai Hospita
enpl oyees, Rebecca Brown, RN, and Dr. Mary Anne Lathrop, both of
whom had been involved in Ms. Brooks's care. During Dr. Goodw ch's
deposition, M. Brooks's attorney asked a series of questions
regarding alleged disciplinary restrictions inposed on Dr.
Goodwi ch's staff privileges at Sinai Hospital, including, inter
alia, whether he was "required at Sinai Hospital to obtain second
opinions for patients,"! whether his nedical |icense ever had been
suspended, revoked or curtailed, in any way, while M. Brooks was
his patient, and whet her he ever had been discharged fromSinai's

HMO. Ms. Brooks's attorney also questioned Dr. Goodw ch about

Thi s question, we presunme, was intended to elicit whether
Dr. Goodw ch had been required to obtain second opinions
regardi ng proper patient care.
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al | eged communi cati on problens with other patients.

Dr. Goodwi ch refused to answer this line of questioning,
contending that it infringed upon the protections of the nedica
peer review privilege as set forth in Maryland Code (1981, 1994
Repl. Vol, 1995 Cum Supp.), 814-501(d) of the Health Qccupations
Article. That section provides, in pertinent part:

[ T] he proceedings, records, and files of a
medi cal review commttee are not discover-
abl e and are not adm ssible in evidence in
any civil action arising out of matters

that are being reviewed and eval uated by
t he nmedi cal review conmittee.[?]

2At Sinai Hospital, and simlar health care institutions,
t he deci sions regardi ng the revocation, suspension or extension
of a physician's staff privileges are nmade and enforced by a
comm ttee of nedical professionals enconpassed within the
definition of a "nedical review commttee.” Maryland Code (1981
1994 Repl. Vol., 1995 Cum Supp.), 814-501(b)(5) of the Health
Cccupations Article, defines a "nedical review comnmttee" as:

A conmttee of the nmedical staff or other com
mttee, including any risk managenment, credenti al -
ing, or utilization review conmttee established
in accordance with 819-319 of the Health General
Article, of a hospital, related institution, or
alternative health care system if the governing
board of the hospital, related institution, or
alternative health care system forns and approves
the conmttee or approves the witten byl aws under
whi ch the comm ttee operates...

Section 14-501(c) prescribes the functions of a nedical
review conmtt ee:

(1) Evaluates and seeks to inprove the quality of
heal th care provided by providers of health
care;

(2) Evaluates the need for and the | evel of per-
formance of health care provided by providers
of health care;

(3) Evaluates the qualifications, conpetence, and
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Ms. Brooks's attorney asked Ms. Brown and Dr. Lathrop simlar
questions in their subsequent depositions. They were asked whet her
they knew if Dr. Goodwich's privileges had been suspended or
curtailed, in any way, while he was caring for M. Brooks, and
whet her they knew if Dr. Goodw ch had been required to obtain
second opinions. Like Dr. Goodw ch's attorney, and for the sane
reason, the attorney for Sinai Hospital instructed Ms. Brown and
Dr. Lathrop not to answer the questions.

Dr. Goodwich and Sinai Hospital having raised clainms of
privilege, M. Brooks's attorney filed a notion wth the pane
chair to conpel the deponents to answer the questions. After
reviewing the briefs submtted by Ms. Brooks and Dr. Goodw ch, the
panel chair, in an order issued on June 22, 1993, granted M.
Brooks's notion.® The order stated the basis for his decision
nanely his belief, given the authorities submtted, that the
i nformation Ms. Brooks sought did not constitute the " proceedi ngs,

records, and files of a nedical review commttee[,]"'" (quoting 814-

per formance of providers of health care; or
(4) Evaluates and acts on matters that relate to
the discipline of any provider of health care.

3The panel chair's authority to resolve discovery disputes
is derived from Maryl and Code (1973, 1995 Repl. Vol. & Cum
Supp.), 83-2A-05(c) of the Courts and Judicial Proceedings
Article. That section provides, in pertinent part:

The attorney nenber of the panel shall be chair-
man and he shall decide all prehearing procedures
i ncluding issues relating to discovery and notions
in limne.
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501(d)(1)). The panel chair concluded, therefore, that 8§14-
501(d) (1) did not preclude discovery of the information. Wile
noting that there were no Maryland appellate cases directly
addressing the issue, the panel chair, neverthel ess, was persuaded
by the analysis adopted by the Suprene Court of Rhode Island in

Moretti v. Lowe, 592 A 2d 855 (R I. 1991).“ Moreover, he stressed

that while he found the requested information di scoverabl e, he was
not ruling, nor did he intend to inply, that the information would
be adm ssible at a hearing on the nmerits.?®

Dr. Goodwich filed a notion for reconsideration of the pane
chair's discovery order. The notion was denied. Manwhile, M.
Brooks having filed another notion to conpel himto appear for a
suppl enental deposition, Dr. Goodwich filed a notion for a

protective order asking the panel chair to stay all discovery while

“n Moretti v. Lowe, 592 A 2d 855 (R I. 1991), the
plaintiffs in a nedical mal practice action sought to di scover
i nformation regardi ng whet her the defendant physician's staff
privileges had ever been restricted, revoked or curtailed at any
hospital and, if so, the reasons therefor. The defendant refused
to answer on the grounds of Rhode Island's peer review privilege,
whi ch states in relevant part, "[n]either the proceedi ngs nor the
records of peer review boards as defined in 85-37-1 shall be
subject to discovery ...." Gen. Laws 1956 (1989 Reenactnent),
8§23-17-25. The Rhode I|sland Supreme Court held that "the fact
that privileges have been lost or restricted is highly rel evant
and material evidence in a nedical nmalpractice action ... [and]
is not privileged...." 1d. at 858.

SShortly after the panel chair issued the order conpelling
the production of the discovery information, Ms. Brooks reached a
settlement of her clains with Sinai Hospital. Therefore, Sinai
was di smssed fromthe case and is not a party to these
pr oceedi ngs.
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he pursued mandanus relief in the Grcuit Court for Baltinore City.
The panel chair granted the notion and ordered all discovery stayed
for 60 days to allow Dr. Goodw ch to seek mandanus relief.

Thereafter, Dr. Goodwich filed, in the circuit court, a
Verified Conplaint Seeking Wit of Mandanus, nam ng the panel chair
and the HCAO through its director, Walter R Tabler® as
defendants. In that conplaint, he sought to have the court prevent
the panel chair and/or the HCAO from "conpelling production of
statutorily privileged nedical peer reviewinformation in violation
of Maryland |aw." The panel chair and M. Tabler filed a notion to
dismss Dr. Goodw ch's mandanus action, arguing that mandanus wil |
not lie when a fully adequate statutory renmedy is available after
the HCAO nmakes a final award, that Dr. Goodw ch's conplaint was
interlocutory, and that nmandamus relief is inappropriate to direct
a party to exercise judgnent that is discretionary. The circuit
court granted the notion, adopting as the reasons for the
di sm ssal, those enunerated in the defendants' notion to dism ss.

Following the circuit court's dismssal of his conplaint, Dr.

Goodwi ch appealed to the Court of Special Appeals.’” That court, as

M. Tabler, who retired as HCAO Director subsequent to the
institution of this litigation, was replaced by Henry J. Raynond,
the interimDorector. The present Director, Harry L. Chase, was
subsequently joined as a party. The issue of the appropriateness
of the joinder of the HCAO Director was not raised by the
petitioner in this Court, and consequently, we do not consider
it.

'Ms. Brooks was not a named defendant in the circuit court
action. She noved to intervene in the proceedings after the
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previously noted, affirmed the judgnent of the circuit court.

Goodwi ch v. Nol an, supra, 102 Md. App. at 514, 650 A 2d at 303. In

explaining the basis for its decision, the Court of Special
Appeal s' s opi ni on enphasi zed the di scretionary nature of the panel
chair's order, which, it concluded, made nmandanus relief
i nappropriate. The internediate appellate court also noted that
judicial review of HCAO orders after issuance of a final award
provided Dr. Goodwi ch with an adequate renedy. 1d. at 507-09, 650
A .2d at 299-301. Finally, the court was satisfied that Dr. Goodw ch
had ot her neasures avail abl e during HCAO di scovery, including the
use of a protective order, to prevent disclosure of peer review
information. As a further basis for rejecting nmandanmus, the court
noted that the panel chair's discovery order was not inmmediately
appeal abl e under the collateral order doctrine, id. at 510-12, 650
A.2d at 301-02, and that the wit of mandanus did not neet the
prerequi sites of that doctrine. As previously noted, we granted
Dr. Goodw ch's petition for wit of certiorari to consider the

i nportant issues raised in this case.

.
A
Dr. CGoodw ch asserts that the test for assessing the propriety

of issuing a wit of mandanus during an ongoi ng HCAO proceeding is

circuit court dismssed the mandamus acti on.
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"“where there is no other avail abl e procedure for obtaining review,
or where the action conplained of is arbitrary and capricious[,]""

(quoting Goodwich I, supra, 102 Md. App. at 506, 650 A 2d at 299,

quoting, in turn, Widig v. Tabler, 81 MI. App. 488, 491, 568 A 2d

868, 870 (1990), cert. granted sub nom Kies v. Tabler, 319 M.

632, 574 A 2d 312, vacated as npot, 321 M. 1, 580 A 2d 701

(1990)). He further asserts that the Court of Special Appeals has
m sapplied the test in this case. Specifically, he contends that
the internmediate appellate court erred in concluding that "[a]
party aggrieved by a decision of the HCAO nmay seek review in the

circuit court only after the HCAO has issued a final award[,]" id.

at 509, 650 A . 2d at 301, and in holding that the post-arbitration
procedure for vacating an HCAO arbitrati on award under 83-2A-06 of
t he Act provides an adequate renedy in this case. 1d. Dr. Goodw ch
al so contends that the Court of Special Appeals erred in concluding
t hat procedural protections, such as a protective order limting
Ms. Brooks's use of the discovered peer review information, or
alternatively, placing that information under seal to preserve its
confidentiality during the pendency of the HCAO proceedi ng, provide
hi m sufficient protection.

In Dr. Goodw ch's view, vacating an ultinmte HCAO award woul d
fail to protect privileged peer review information frominitia
di scl osure during discovery. Thus, he clainms that once privileged
information is produced in discovery, its confidentiality is

forever conprom sed, rendering any post-arbitration notion to
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vacate the award insufficient to redress the wong. Furthernore, he
clains that the use of a protective or seal order would, at best,
limt the degree to which peer review confidentiality would be
conprom sed, but would not prohibit the disclosure of the
confidential information to Ms. Brooks, or its subsequent review
and use by her to pursue her clains. For these reasons, Dr.
Goodwi ch contends that mandanus is the only adequate procedura
vehicle available to him by which to obtain effective judicial
review of the disputed discovery order. Mreover, he asserts that
the circuit court's exercise of mandamus jurisdiction during an
HCAO proceeding is consistent with Maryland's application of the

coll ateral order doctrine.?8

8The coll ateral order doctrine is an exception to the final
judgnent rule. Public Service Conmm ssion v. Patuxent Valley, 300
Md. 200, 206, 477 A.2d 759, 762 (1984). To fall within the anbit
of this exception, an order nust satisfy four requirenents:

"(1) it nmust conclusively determ ne the dis-
put ed questi on;
(2) it nust resolve an inportant issue;
(3) it nust be conpletely separate fromthe
nmerits of the action; and
(4) it nust be effectively unreviewabl e on
appeal froma final judgnent."

Mont gonery County v. Stevens, 337 Ml. 471, 477, 654 A 2d 877, 880
(1995) (quoting Town of Chesapeake Beach v. Pessoa, 330 Ml. 744,
755, 625 A.2d 1014, 1019 (1993)); see also Peat, Marw ck,
Mtchell & Co. v. The Los Angel es Rans Football Conpany, 284 M.
86, 92, 394 A 2d 801, 804 (1978).

Dr. Goodw ch's argunent that the exercise of mandanus
jurisdiction during pendi ng HCAO proceedings is consistent with
the collateral order doctrine focuses primarily on the fourth of
that doctrine's prerequisites, upon which he heavily relies. He
submts that, unless the ruling is reviewed on nmandanus,

di scl osure of the privileged information already will have
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occurred when his right to judicial review will have matured,
rendering that right inadequate. Dr. Goodw ch's reliance is
m spl aced.

In Maryl and, "discovery orders, being interlocutory in
nature, are not ordinarily appealable prior to a final judgnent
termnating the case...." Mntgonery County, supra, 337 M. at
477, 654 A.2d at 880. See also Departnent of Social Services v.
Stein, 328 Md. 1, 7 & 18, 612 A 2d 880, 883 & 888 (1992);

Pat uxent Valley, supra, 300 Md. at 207, 477 A 2d at 763;

El ectronic Data Systens Federal Corp. v. Westnorel and Associ ates,
311 Md. 555, 556, 536 A 2d 662, 663 (1988); Price v. Orison, 261
Md. 8, 9, 273 A 2d 183, 184 (1971). The rationale underlying the
rule was stated in Alford v. Motor Vehicles Conm ssioner, 227 M.
45, 47, 175 A 2d 23, 24 (1961): "Ordinarily, an order granting or
denyi ng di scovery does not finally determ ne the rights of any

party and, therefore, no appeal lies fromsuch an order unless it
is tantamount to a denial of the nmeans of further prosecuting the
case." In Patuxent Valley, we added:

Al so, in the usual case, the party or individua
opposi ng the discovery order does not suffer
sufficient imediate harmto warrant an appeal
prior to the final termnation of the litigation
Moreover, a party is generally able to seek
effective review of the order upon an appeal from
an adverse final judgnent term nating the case.

Id. at 208, 477 A . 2d at 763. That case al so carved out a narrow
exception for discovery orders directed at high | evel governnent
officials, holding that "an order in an action for judicial
review of an adm nistrative decision, requiring admnistrative
deci sion makers to stand for depositions, nmay be i medi ately
appeal ed by the agency itself or, if a party, by the governnent
of which the agency is a part."” |d. at 210, 477 A 2d at 764. See
also Stein, supra, 328 Md. at 18-19, 612 A 2d at 888-89.

This Court has al so recogni zed a rul e enunciated by the
United States Supreme Court in Alexander v. United States, 201
u s 117, 121-22, 26 S. . 356, 358, 50 L.Ed. 686, 688 (1906);
Kauf man v. Edelstein, 539 F.2d 811, 813 (2d Cr. 1976) (citing 9
Moore, Federal Practice 9110.13[2] at 153-54 (Ward ed. 1975)),
namely, that in the case of a discovery order directed at a party
who is not a high |level government official, review in advance of
the entry of the final order termnating the action nmay be had
only if that party subjects himor herself to a finding of
contenpt of that order. Stein, supra, 328 Mil. at 14-16, 612 A 2d
at 886-87; Sigma Repro. Health Center v. State, 297 M. 660, 671-
74, 467 A 2d 483, 488-90 (1983). Thus, "[t]he remedy of the party
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Alternatively, Dr. Goodw ch argues that, even if this Court
were to conclude that he has an adequate renedy other than
mandamus, such as judicial review of the HCAO award, it still nust
review the panel chair's decision for the presence of " arbitrary,

capricious, unreasonable or illegal actions taken by the [sic]

inferior tribunal[,]'" (quoting Dorchester General Hospital V.
Sober, 79 M. App. 110, 115, 555 A 2d 1074, 1077 (1989)).
Accordingly, he contends that the panel chair acted arbitrarily, in
dereliction of his duties under the Act, as reflected by his

m sapplication and msinterpretation of 814-501(d)(1) as not

W tness wishing to appeal is to refuse to answer and subj ect
hinmself to crimnal contenpt; that of the non-party witness is to
refuse to answer and subject hinself to civil or crimnal
contenpt.” 1d. W explained the rationale for the rule in Sigm
Repro. Health Center, supra, 297 Ml. at 671, 467 A 2d at 488, as
fol | ows:

[Qnly an appeal from a contenpt order, as
opposed to an order to produce docunents pur-
suant to the subpoena [or, as in this case, to
answer deposition questions], is final enough
and separabl e enough fromthe nerits to confer
t he power of review on an appellate court.

In the case sub judice, Dr. Goodw ch's argunent that,
wi t hout mandanus, review following the entry of a final order
termnating the action will be ineffective, is prem sed upon
there being a necessity for a different rule when the issue which
is the subject of the discovery order involves the applicability
of a statutory privilege. W are not persuaded. |In our opinion,
the nature of the information sought to be di scovered does not
change the analysis. Whatever its nature, a party aggrieved has
the nmeans of obtaining review in advance of the final judgnent,
albeit it may involve subjecting himor herself to a contenpt
citation. Any other result would underm ne the purpose of the
finality rule to prevent pieceneal appeals and the interruption
of ongoing judicial proceedings. See Signa Repro. Health Center,
supra, 297 Ml. at 665, 467 A 2d at 485.
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enbracing the ultimate findings and recomrendati ons of the nedical
review commttee. He clains that the Miretti decision, upon which
the panel chair relied in ordering the disclosure, did not provide
a proper basis upon which to interpret Mryland s peer review
privilege. Instead, he focuses on this Court's construction of the

privilege in Baltinore Sun v. University of Mryland Medical

System 321 Md. 659, 584 A 2d 683 (1991). In that case, we stated
that the statute is premsed on a "legislative appreciation that a
hi gh |l evel of confidentiality is necessary for effective nedi cal
peer review,]" id. at 668, 584 A 2d at 687, and that 814-501(d)
provi des an "all enconpassing" peer review privilege. 1d. at 670,

584 A 2d at 688 (Rodowsky, J. concurring).

B

Ms. Brooks sees matters quite differently. Her opinion, as
was the Court of Special Appeals's, is that judicial review is
available to Dr. Goodwi ch only upon the conpletion of the HCAO
arbitration proceeding. At that tine, she submts, he could seek to
have the arbitration award vacated. She further echoes the
internmedi ate appellate court's view of the matter by arguing that
Dr. Goodw ch coul d have sought a protective order to safeguard what
he deened to be confidential information. She also asserts that
mandanmus is not justified in this case under the coll ateral order

doctrine because, inter alia, the discovery order did not

concl usively resolve any aspect of the arbitration proceedi ng and
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because the order is not distinct fromthe nerits of the case.?®

In this case, M. Brooks asserts, the underlying discovery
deci sion involved an exercise of discretion; the panel chair was
required first to decide whether to conpel discovery, see Maryl and
Rul e 2-432, and upon deciding to conpel discovery, to choose the
appropriate sanction, in the event of non-conpliance. See Maryl and
Rul e 2-433. For this reason, then, she contends that mandanus does
not lie. Also, Ms. Brooks rejects Dr. Goodwi ch's claim that the
panel chair acted arbitrarily. On the contrary, she says that he
exerci sed appropriate judgnent and discretion in concluding that
the information she sought did not constitute the "proceedi ngs,
records and files of a nedical review conmttee." She thus argues
that, rather than to shield the subject(s) of peer review
di scussions, Maryland's peer review statute, |ike that of many
other states, was designed to provide immunity fromliability for

t hose person who give information to, participate in, or contribute

"\ note that Ms. Brooks, and the State, responding on
behal f of the panel chair, both assert that Dr. Goodw ch's
commencenent of litigation against Sinai Hospital, in which he
clainmed to be aggrieved by the restrictions the Medical Executive
Comm ttee inposed on his staff privileges, see Goodw ch v. Sinai
Hospital, 103 M. App. 341, 653 A 2d 541 (1995), cert. granted,
339 Md. 445 (1995) ("Goodwich 11"), has resulted in a waiver of
any clainmed privilege, thereby rendering noot the issue of
whet her M. Nol an inproperly conpelled discovery. W do not
believe this issue is noot because whether Dr. Goodw ch is
entitled to i medi at e mandanus review of a di scovery order

involving a claimof privilege is still justiciable. Wile indeed
sone of the substantive matters involving what was sought on
di scovery may be rendered noot by Goodwich Il, such matters do

not constitute the full extent of our inquiry in this case.
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to the functioning of a nmedical review committee. 1

[T,

A
We begin our analysis in this case with a brief review of the
common |aw wit of mandanus. "Mandanus is an original action, as
di sti ngui shed from an appeal.” 52 Am Jur.2d Mandanus 84 (1970)
(footnote omtted). It is "not a substitute for appeal or wit of

error." Inre Petition for Wit of Prohibition, 312 Md. 280, 306,

539 A 2d 664, 676 (1988). It 1is, however, "an extraordinary

renmedy[,]" Ipes v. Board of Fire Conmmi ssioners of Baltinore, 224

Md. 180, 183, 167 A 2d 337, 339 (1961), "that ... wll not lie if

[there is] any other adequate and convenient renedy[.]" A.S. Abel

Co. v. Sweeney, 274 Ml. 715, 718, 337 A.2d 77, 79 (1975) (quoting

Applestein v. Baltinore, 156 MiI. 40, 45, 143 A 666, 668 (1928)).
Mandanus is generally used "to conpel inferior tribunals, public
officials or admnistrative agencies to performtheir function, or
perform sone particular duty inposed upon themwhich in its nature
is inperative and to the performance of which duty the party

applying for the wit has a clear legal right." Gimnal Injuries

Conpensation Board v. Gould, 273 M. 486, 514, 331 A .2d 55, 72

l'n its brief submtted on behalf of M. Nolan, the State
rai sed essentially the sane counter-argunents as did Ms. Brooks;
therefore, we will not treat them separately here.
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(1975); see also Ceorge's Creek Coal & lron Co. v. County

Comm ssi oners, 59 M. 255, 259 (1883). The wit ordinarily does not
lie where the action to be reviewed is discretionary or depends on

personal judgnment. Board of Education of Prince George's County V.

Secretary of Personnel, 317 Md. 34, 46, 562 A 2d 700, 706 (1989);

In re Petition, supra, 312 Md. 305-06, 539 A 2d at 676; see also

Tabler v. Medical Miutual Liability | nsurance Society, 301 Mi. 189,

202 n.7, 482 A 2d 873, 880 n.7 (1984); Bovey v. Executive D rector,

HCAO, 292 Mi. 640, 646, 441 A 2d 333, 337 (1982); Maryland Action

for Foster Children v. State, 279 M. 133, 138-39, 367 A. 2d 491,

494 (1977);

In its opinion, the Court of Special Appeals states that
“[mMandanus is ... reserved only for those instances "where there
is no other avail able procedure for obtaining review, or where the

action conplained of is arbitrary and capricious.'" Goodw ch 1,

supra, 102 Md. App. at 506, 650 A 2d at 299 (quoting Weidig, supra,
81 MJ. App. at 491, 568 A 2d at 870) (enphasis added); see also

Dorchester General Hospital, supra, 79 MI. App. at 115, 555 A 2d at

1076-77. As we have seen, it is this statenent of the test of the
availability of mandanus that provides the very foundation on which
Dr. Goodwich's claimis built. It does not, however, conport with
our mandanus j uri sprudence.

This Court has stated that judicial reviewis properly sought
through a wit of mandanus "where there [is] no statutory provision

for hearing or review and where public officials [are] alleged to
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have abused the discretionary powers reposed in them"?!! State

Departnent of Health v. Wal ker, 238 Md. 512, 522-23, 209 A 2d 555,

561 (1965) (enphasis added). See also State Departnent of

Assessments and Taxation v. dark, 281 Md. 385, 399, 380 A 2d 28,

36-37 (1977); Gould, supra, 273 M. at 502, 331 A 2d at 65; State

| nsurance Conmi ssioner v. National Bureau of Casualty Underwiters,

248 M. 292, 300, 236 A 2d 282, 286 (1967); Heaps v. Cobb, 185 M.

372, 380, 45 A 2d 73, 76 (1945). Thus, prior to granting a wit of
mandamus to review discretionary acts, there nust be both a | ack of
an avail abl e procedure for obtaining review and an all egation that
the action conplained of is illegal, arbitrary, capricious or
unreasonabl e. > Wre it as the Court of Special Appeals has held and
Dr. Goodwi ch argues, one conceivably could obtain a wit of
mandamus sinply by alleging arbitrary and capricious action.
Obt ai ning mandanus wth such ease, however, does not pronote
judicial efficiency and does not conport wth the status of the

wit of mandanus as an extraordinary wit. Nor is that what our

1The Court further stated that "[d]ecisions contrary to | aw
or unsupported by substantial evidence are not within the
exercise of sound ... discretion, but are arbitrary and ill egal
acts." State Departnent of Health v. WAl ker, 238 Md. 512, 523,
209 A 2d 555, 561 (1965); Hammond v. Love, 187 M. 138, 144, 49
A 2d 75, 77 (1946).

2Al t hough this principle is not presently adhered to by the
Court of Special Appeals, it is one that the court formerly
recogni zed. In Prince George's County v. Carusillo, 52 M. App.
44, 50, 447 A 2d 90, 94 (1982), the internedi ate appellate court
opined, "[t]he wit will lie if no statutory provision for a
hearing or review exists and public officials are alleged to have
abused their discretion."”
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cases say or intend. E.g., Doering v. Fader, 316 Ml. 351, 361, 558

A.2d 733, 738 (1989) ("W have acknow edged that the power to issue
an extraordinary wit of mandanus is one which ought to be

exercised with great caution.”); In re Petition, supra, 312 Ml. at

305, 539 A 2d at 676 (sane); see also Keene Corporation v. lLevin,

330 Md. 287, 294, 623 A 2d 662, 665 (1993).
Qur mandanus jurisprudence is illustrated both by those cases
in which we have granted the wit, as well as those in which we

have refused to issue it. For example, in Maryl and- Nati onal

Capital Park and Pl anni ng Comm ssion v. Rosenberq, 269 M. 520, 307

A.2d 704 (1973), we held that nmandanmus relief was appropriate
because there was no statutory provision for judicial review and
because the Pl anning Conm ssion acted arbitrarily and capriciously
in refusing to approve a plan for the subdivision of a piece of

property. 1d. at 529-31, 307 A 2d at 708-10. In \Walker, supra

mandanus was granted in the absence of provision for hearing or
review and where the issuance of sewage disposal permts was
arbitrarily denied. 238 Ml. at 522-23, 209 A 2d at 561. In Heaps,
supra, again we found mandanus relief warranted in the absence of
provision for judicial review and where the Board of Trustees of
t he Enpl oyees' Retirement Systemarbitrarily denied a pension claim
by a nmenber's wi dow. 185 Md. at 379-86, 45 A 2d at 76-79.

| n Bovey, supra, the petitioners sought a wit of mandanmus to

conmpel the Director of the HCAOto inquire of potential arbitration

panel i sts whether they had an economc relationship with the health
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care provi ders whose cases they would be deciding. W denied relief
on the basis that the Director was free to exercise discretion in
assuring the inpartiality of panelists; therefore, mandanus woul d
not lie to conpel himto follow a specific procedure. 292 M. at
649, 441 A 2d at 338. W also stated that judicial review existed
to correct any such errors on the Director's part. Id. In Stark v.

State Board of Registration, 179 M. 276, 19 A 2d 716 (1941), we

refused to grant mandanus relief to a petitioner who sought to
conpel the Board of Registration for Professional Engineers and
Land Surveyors to issue a license to him because the record
contained no evidence that the Board failed to act or acted
arbitrarily and, nore inportantly, because he failed to exhaust his

statutory right of review 1d. at 283-85, 19 A 2d at 719-20.

B

Having thus articulated the appropriate rule of law, we
proceed to the substance of Dr. Goodw ch's clains. Because Dr.
Goodwi ch's refusal to comply with the panel chair's discovery
ruling rests on a claim of privilege, he contends that mandanus
provides him the only avail able procedural avenue for effective
judicial review of the order. W disagree. To be sure, as we have
seen, courts have the right to review the discretionary decisions
reached in quasi-judicial proceedings for arbitrariness, illegality

or capriciousness. Maryland Aggregates Association v. State, 337

Mi. 658, 678, 655 A 2d 886, 896 (1995); Baltinore Inport Car
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Service and Storage v. Maryland Port Authority, 258 Mi. 335, 342,

265 A 2d 866, 869 (1970); State Insurance Conm sSsioner, supra, 248

Ml. at 300, 236 A 2d at 286; Heaps, supra, 185 MI. at 379, 45 A 2d

at 76; Hecht v. Crook, 184 M. 271, 280, 40 A 2d 673, 677 (1945).

They al so have the inherent power to correct any such abuses of
authority "through the wit of mandanus, by injunction or
otherwise[.]" 1d. at 280, 40 A 2d at 677. Yet, there is no occasion
to utilize the wit, thus it does not apply, where a statutory

right of judicial review exists. See, e.qg., Gould, supra, 273 M.

at 503, 331 A 2d at 66; Rosenberqg, supra, 269 Mi. at 529, 307 A 2d

at 708-09; \Wal ker, supra, 238 M. at 522-23, 209 A 2d at 561. The

mere fact that a claim of privilege is raised in a mandanus
petition does not change the anal ysis.

In the instant case, the Act represents a conprehensive
statutory schene, adopted by the General Assenbly in 1976 as part
of Maryland' s response to the nedi cal mal practice insurance crisis.

Tabl er, supra, 301 Md. at 192, 482 A . 2d at 875, Bovey, supra, 292

Ml. at 641, 441 A 2d at 334; Attorney General v. Johnson, 282 M.

274, 277, 385 A 2d 57, 59, appeal dism ssed, 439 U S 805, 99 S. Ct.

60, 58 L.Ed.2d 97 (1978), disapproved on other grounds, Newell V.

Ri chards, 323 M. 717, 734, 594 A 2d 1152, 1161 (1991). See ch
235, Acts of 1976. Wiile it provides for the subm ssion of certain

nmedi cal mal practice clains to arbitration,® it also provides for

3As first enacted, it was contenplated, and, therefore, the
Health Clains Arbitration Act, Maryland Code (1973, 1995 Repl
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judicial review of final HCAO deci sions.* Johnson, supra, 282 M.

Vol . and Cum Supp.), 88 3-2A-01 et. seq. of the Courts and
Judi cial Proceedings Article, provided that nedical malpractice
clainms nmust be arbitrated. See ch. 235, Acts of 1976. The Act
was anmended in 1987 to permt the parties to "agree mutually to
wai ve arbitration." See ch. 596, Acts of 1987, addi ng 83-2A- 06A.
Ef fective October 1, 1995, the Act was agai n anended
W th respect to waiver, see ch. 582, Acts of 1995, this tinme to
add a new 83-2A-06(B). Subsection (a) of that section provides:

In general .-- Arbitration of a claimwth the
Health Cains Arbitration Ofice may be wai ved by
the claimant or any defendant in accordance with
this section, and the provisions of this section
shall govern all further proceedings on any claim
for which arbitrati on has been wai ved under this
section.

This provision is prospective only, applying to those clains
arising after Cctober 1, 1995 As a result of this anendnent,
wai ver of arbitration no |onger requires the nutual agreenent of
the parties; it may be acconplished unilaterally, by either the
claimant (s) or defendant(s), after the claimant has filed the
certificate of qualified expert required by 8§ 3-2A-04(b).

“Once the HCAO renders a final award, judicial review may
be instituted under 83-2A-06 of the Courts and Judici al
Proceedings Article. First, the rejecting party nust file a
notice of rejection with the Director and the arbitration pane
within a specified time. Subsection (a). In addition, the
rejecting party nust file an action in circuit court to nullify
the award. Subsection (b). [If, however, the rejecting party also
seeks, on specified grounds, to nodify, correct or vacate the
award, or the assessnment of costs, a prelimnary notion nust be
filed pursuant to 83-2A-06(c). That section provides, in
pertinent part:

(c) Modification, correction, or vacation of award
or assessnent of costs by court. -- An allegation by
any party that an award or the assessnment of costs
under an award is inproper because of any ground
stated in 83-223(b) or 83-224(b)(1), (2), (3), or
(4) or 83-2A-05(h) of this article shall be nade

by prelimnary notion, and shall be determ ned by
the court without a jury prior to trial. Failure

to raise such a defense by pretrial prelimnary
notion shall constitute a waiver of it. If the
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at 280 & 287, 385 A . 2d at 60-61 & 65. Moreover, in fashioning the
statutory schene, the Legislature directed, in the Act, that the
attorney nenber of the three-person arbitration panel serve as
"panel chair,"” in whom was vested the power to decide "al
prehearing procedures including issues relating to discovery...."
83-2A-05(c), Cts. & Jud. Proc. (1995 Repl. Vol. & Cum Supp.).

Therefore, it is foreseeable that, in the course of resolving
di scovery di sputes, panel chairs will be called upon to consider,

and settle, matters involving privileges. Thus, the Legislature's

court finds that a condition stated in 83-223(b)
exists, or that an award was not appropriately
nodi fied in accordance with 83-2A-05(h) of this
subtitle, it shall nodify or correct the award
or the assessnent of costs under an award. |If
the rejecting party still desires to proceed
with judicial review, the nodified or corrected
award shall be substituted for the origina
award. If the court finds that a condition
stated in 83-224(b)(1), (2), (3), or (4)

exists, it shall vacate the award, and tria

of the case shall proceed as if there had been
no award.

Section 3-224(b) of the Courts and Judicial Proceedings
Article, incorporated by reference into 8 3-2A-06(c), also
applies in HCAO nmatters and provides that an arbitration award
may be vacated, inter alia, on the follow ng grounds:

(1) An award was procured by corruption, fraud, or other
undue neans;

(2) There was evident partiality by an arbitrator appointed
as a neutral, corruption in any arbitrator, or m scon-
duct prejudicing the rights of any party;

(3) The arbitrators exceeded their powers;

(4) The arbitrators refused to postpone the hearing upon

sufficient cause being shown for the postponenent,
refused to hear evidence material to the controversy,
or otherw se so conducted the hearing ... as to pre-
judice substantially the rights of a party....
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decision to prescribe, as part of the statutory schene, that

judicial review occur after a final HCAO decision is reached

evinces, as the Court of Special Appeals observed, see Goodw ch |
supra, 102 Md. App. at 507, 650 A . 2d at 300, a legislative intent
to prevent interruption of ongoing HCAO proceedings. See also

Dorchester General Hospital, supra, 79 MI. App. at 118, 555 A 2d at

1078. Accordingly, because the General Assenbly has enpowered the
panel chair with the authority to resolve discovery disputes, it
woul d be inproper for us to grant mandanus relief until such tine
as it anends the statutory schene. To issue the wit of mandanus in
t he instant case, under the present statutory scheme, would permt
not only the interruption of HCAO proceedi ngs whenever a panel
chair makes a controversial discovery ruling, but also would erode
substantially the very authority vested in the panel chair.
Requiring that HCAO proceedings be final before a party to
them may obtain judicial review is |ikew se consonant with the
exhaustion of admnistrative renedi es doctrine, which states that,
with rare exceptions, one cannot seek judicial reviewuntil a final

admni strative decision is reached. See, e.q., Mntgonery County V.

Ward, 331 Md. 521, 526-27, 629 A 2d 619, 621-22 (1993); Holiday

Spas v. Montgonmery County, 315 Md. 390, 395, 554 A . 2d 1197, 1199

(1989); Oxtoby v. MGowan, 294 M. 83, 91, 447 A 2d 860, 865

(1982); see also Maryland-National Capital Park and Pl anning

Comm ssion v. Crawford, 307 Md. 1, 12-17, 511 A 2d 1079, 1084-87

(1986) (discussing exhaustion of admnistrative renedies in the
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civil rights context); Maryland Conmm ssion on Human Rel ations v.

Mass Transit Administration, 294 M. 225, 235, 449 A 2d 385, 390

(1982). Al though an HCAO arbitration panel is not "an

adm ni strative agency in the traditional sense[,]" Johnson, supra,

282 Md. at 285, 385 A 2d at 63, it clearly operates in a quasi-
judicial capacity such that we find adm nistrative |aw principles

sufficiently anal ogous to apply them here. See Oxtoby, 294 M. at

91, 447 A 2d at 865 ("[T]he Ilegislative mandate that the
arbitration procedure under the [Health Care Ml practice C ai ns]
Act be followed as a precondition to invoking the general
jurisdiction of a court is analogous to the doctrine of exhaustion
of admnistrative renedies.”). In sum because statutory reviewis
avai | abl e under the Act, we conclude that nmandanus is not warranted
in this case. In so holding, we are not, as Dr. Goodw ch cl ai ns,
denying himaccess to the judiciary. W sinply are requiring that
he wait until the appropriate tine to obtain the judicial reviewto
which he is entitl ed.

Having already determned it to be ill-founded, we need not
further address Dr. Goodw ch's argunent that even if we find that
he has an adequate statutory remedy, we nust still review the panel
chair's discovery ruling for the presence of arbitrary, capricious
or unreasonable action. W also decline, as did the Court of
Speci al Appeals, to address the substantive issue of whether the

ultimate findings and concl usions of a nedical review commttee are

privileged under 814-501(d)(1). Goodwich I, supra, 102 M. App. at
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510 & n. 8, 650 A.2d at 301 & n. 8.1
Li ke the Court of Special Appeals, we believe that Dr.
Goodwi ch had other options open to him short of nandanmus, to
protect what he believed to be privileged peer review informtion.
Specifically, he could have sought a protective order requesting
that certain matters not be inquired into, or limting who had
access to the information, or requesting that the scope of
di scovery be |limted. See Mryland Rule 2-403. That rule is
applicable in health clains arbitration proceedi ngs pursuant to 83-
2A-05(b)(2) of the Courts and Judicial Proceedings Article. It
states, in part, "[e]xcept for the provisions of the Maryl and Rul es
relating to tine for the conpletion of discovery, the provisions of
the Maryland Rules relating to discovery are applicable to
proceedi ngs under this subtitle.” In addition, he also could have

asked the court to place the depositions under seal pursuant to 82-

Those of our sister jurisdictions that have decided this
i ssue have reached differing conclusions. Sonme courts have hel d
that the findings and recomendati ons of peer review commttees
are within the purview of the privilege. See, e.qg., Beth |srael
Hospital v. District Court, 683 P.2d 343, 346 n.2 (Colo. 1984);
Segal v. Roberts, 380 So.2d 1049, 1052 (Fla. Dist. C. App.
1979); Patton v. Mshra, No. 83-274-11 (Tenn. C. App., Mr. 9,
1984); Harris Hospital v. Schattman, 734 S.W2d 759, 761 (Tex.
Ct. App. 1987). Conversely, other courts have concl uded that
their statutes do not apply to information regarding the status
of hospital privileges. See, e.q., Richter v. D anpond, 483 N E. 2d
1256, 1258 (Il11. 1985); Payne v. Nicholas, 509 N E. 2d 547, 554
(rrr. App. &. 1987); Moretti, supra, 592 A 2d at 858; Anderson
v. Breda, 700 P.2d 737, 741 (Wash. 1985); Good Samaritan Medi cal
Center v. Maroney, 365 N.W2d 887, 893 (Ws. C. App. 1985).




25
403(a) (7). 1

C.
Al t hough we have concluded that mandanus relief is
i nappropriate in this case, we pause nonentarily to address the
i ssue of the applicability of the collateral order doctrine to the
writ of mandanmus. The Court of Special Appeals apparently assunes
that, to qualify for judicial review in the circuit court, Dr.
Goodwi ch' s mandanus petition nmust have satisfied the requirenments

of the collateral order doctrine. See Goodw ch, supra, 102 M. App.

at 511, 650 A 2d at 302. For a delineation of those requirenents,
see note 8 supra. It is clear, however, that the petition need not
have net the requirenents of the collateral order doctrine. In
fact, it is crystalline that this sinply is not a collateral order
doctri ne case.

The collateral order doctrine was first recognized by the

*Maryl and Rul e 2-403(a) provides, in pertinent part:

(a) Mtion. -- On notion of a party or of a
person from whom di scovery is sought, and for
good cause shown, the court may enter any
order that justice requires to protect a party
or person from annoyance, enbarrassmnent,
oppression, or undue burden or expense, in-
cluding one or nore of the followng: ... (5)
that certain matters not be inquired into or
that the scope of discovery be limted to
certain matters, (6) that discovery be con-
ducted with no one present except persons
designated by the court, (7) that a depo-
sition, after being seal ed, be opened only
by order of the court....
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United States Supreme Court in Cohen v. Beneficial Loan Corp., 337

U S. 541, 545-47, 69 S. Ct. 1221, 1225-26, 93 L.Ed. 1528, 1536-37
(1949), and subsequently adopted by this Court. See, e.qg.,

Mont gomery County v. Stevens, 337 MJ. 471, 477, 654 A 2d 877, 880

(1995); Town of Chesapeake Beach v. Pessoa, 330 Ml. 744, 754-55,

625 A 2d 1014, 1019 (1993); Departnent of Social Services v. Stein,

328 Md. 1, 10, 612 A 2d 880, 884 (1992); Harris v. Harris, 310 M.

310, 315, 529 A 2d 356, 358 (1987); Public Service Comm ssion V.

Pat uxent Valley, 300 M. 200, 206, 477 A 2d 759, 762 (1984);

Kawanura v. State, 299 M. 276, 282 n.5, 473 A.2d 438, 442 n.5

(1984). It applies to a "narrow class of orders, referred to as
collateral orders, which are offshoots of the principal litigation
in which they are issued and which are imedi ately appeal abl e as
“final judgnments' wthout regard to the posture of the case.”

Mont gonery County, supra, 337 MI. at 477, 654 A .2d at 880 (quoting

Harris, supra, 310 Md. at 315, 529 A 2d at 358).

The collateral order doctrine permts the prosecution of an
appeal fromcertain interlocutory orders. Mandanus, on the other
hand, as we stated earlier, is not a vehicle for prosecuting an
appeal. Wiile it involves judicial review of orders passed by
courts and admnistrative agencies and the actions of public

officials, see Gould, supra, 273 Ml. at 500-04, 331 A 2d at 65-67,

i ssuance of the wit of mandanus does not depend upon qualifying
under the collateral order doctrine even when, as here, the order

sought to be reviewed is an interlocutory adm ni strative di scovery
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order. Rather the propriety of the wit is determned solely on the
basis of the nature of the action reviewed as well as the
exi stence, or not, of an alternative nethod of review The
reviewability of the issuance or denial of the wit of mandamus is
not dependent on the collateral order doctrine.

Al t hough the purpose of the mandamus action was to review the
panel <chair's discovery decision, the appellant initiated a
separate and independent nmandamus action in the circuit court.
That action was fully decided in that court. And because, wth
respect to the propriety of the issuance of the wit of mandanus,
it settled, determ ned, and concluded the rights of the parties
involved in that action, thus termnating the cause of action

Estep v. Ceorgetown Leather, 320 Md. 277, 282, 577 A .2d 78, 80-81

(1990); Wlde v. Swanson, 314 Mi. 80, 84, 548 A 2d 837, 839 (1988);

Hought on v. County Conmm ssioners, 305 M. 407, 412, 504 A 2d 1145,

1148, on reconsideration, 307 Md. 216, 513 A 2d 291 (1986); Sigma
Repro. Health Center v. State, 297 M. 660, 665, 467 A 2d 483, 485

(1983); H ghfield Water Conpany v. Washington County Sanitary

District, 295 M. 410, 415, 456 A 2d 371, 373 (1983); In re Buckler

Trusts, 144 M. 424, 427, 125 A 177, 178 (1924), it is final and

appeal able in its own right. See Unnaned Attorney v. Attorney

Gievance Comm ssion, 303 Md. 473, 480, 494 A 2d 940, 944 (1985);

In re Special Investigation No. 244, 296 Mi. 80, 85, 459 A 2d 1111,

1113 (1983); In re Special Investigation No. 231, 295 Mi. 366, 370,

455 A.2d 442, 444 (1983).



28

JUDGVENT _AFFI RVED,

W TH

COSTS.





