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This case presents for our review the issue of whether summary
judgment was properly granted in favor of the respondent, Sinai
Hospital of Baltinore, Inc. ("Sinai"), based upon the immunity
provided by the Health Care Quality |Inprovenment Act of 1986
("HCQ A" or "the Act"), 42 U S C 8811101-11152 (1994). The
petitioner, Kenneth Goodwi ch ("Dr. Goodw ch"), sued Sinai in the
Circuit Court for Baltinore Cty because it restricted his
privileges to practice nedicine in the hospital. The court granted
Sinai's notion for summary judgnent on the ground that it was
statutorily immune from suit. On appeal, the Court of Special

Appeal s affirmed the judgnent of the circuit court. Goodw ch v.

Sinai Hospital, 103 M. App. 341, 653 A 2d 541 (1995). At the

petitioner's request, we issued the wit of certiorari. W shall

affirmthe judgnent of the Court of Special Appeals.

l.

The professional relationship between Dr. Goodwi ch and Sinai,
which is at the heart of this appeal, began in 1974, when Dr.
Goodwi ch interned at the hospital. From 1975 to 1978, he served as
a resident in the Oobstetrics and Gynecol ogy Departnent. Upon
conpl etion of his residency, Dr. Goodw ch joined the hospital staff
as an assistant attendi ng physician.

On June 29, 1988, after several years of discussion and

correspondence with Dr. Goodw ch regarding patient care issues,!?

The first letter fromDr. Goldstein addressing patient care
issues in Dr. Goodwich's credentialing file is dated July 15,
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Dr. Phillip CGoldstein, the Chairman of the Obstetrics and
Gynecol ogy Departnent, sent Dr. Goodwich a letter, noting yet
anot her patient care issue and suggesting that "in the litigious
at nosphere of 1988" it would be prudent for himto obtain second
opi nions fromboard certified obstetricians and gynecol ogi sts (" OB-

GYNs") for all "high risk [obstetrical] patients."2 Dr. Goodw ch

1980. In that letter, Dr. Coldstein expressed concern about a
cesarean section delivery Dr. Goodw ch perforned on a 14-year-old
girl, whose | abor pattern appeared to be normal. In a letter
dated Septenber 29, 1980, Dr. CGoldstein raised concern over Dr.
Goodwi ch's refusal to see a patient because he had term nated his
contract with her referral center. The patient suffered a
seizure and therefore "essentially had no attendi ng supervision
in her imed ate post convul sive state.” Dr. Goodw ch's

adm nistration of the drug Pitocin to a patient to stinulate

| abor without using an electronic nonitor to eval uate her
contractions and their effect on the fetal heart rate was
questioned in a letter dated Cctober 26, 1982. 1In that letter,
Dr. CGoldstein stated, "[t]he use of a dangerous drug in the
absence of adequate surveillance suggests a degree of negligence
not acceptable to me or to this institution." Dr. CGoldstein's

| etter dated August 8, 1984 concerned a patient admtted for a
second trinmester abortion in which Dr. Goodw ch perforned a

| aparoscopy for a possible ectopic pregnancy, w thout having
performed a sonogram Stating that he considered such behavi or
"a profound violation of the standard of care,” in a |letter dated
June 19, 1987, Dr. Coldstein addressed the issue of a discharged
patient who had to be readmtted for an infection after Dr.
Goodwi ch failed to give her prophylactic antibiotics despite her
hi story of rheumatic fever.

2The June 29, 1988 letter stated, in relevant part:

A recent survey of the physician activities here
at Sinai Hospital identified the fact that you have
not as yet passed your boards. As you know it isn't nman-
datory to pass your boards for nenbership in the Sina
Medical Staff. On the other hand, | also recently
noticed a pre-eclanptic* admtted to the obstetrical
service, with no senior consultation. It wuld seem
prudent that for any of the high-risk patients, in
the litigious atnosphere of 1988, that such a con-
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agreed with Dr. CGoldstein's recomendation and so informed him by
a letter dated August 12, 1988.

Over time, however, Dr. Goodwich failed to obtain second
opi nions as he had agreed to do. Thus, in a letter dated January
22, 1990, Dr. Coldstein wote to Dr. Goodw ch advising himof his
failure to abide by his second opinion agreenent. He al so addressed
three issues involving patient care. The letter concluded by
advising Dr. Goodwich that a witten second opinion by a board
certified OB-GYN for all patients who were "high risk by the
criteria of Calvin Hobel"® was required to be obtained and that,
unless Dr. Goodw ch conplied voluntarily, Dr Goldstein would
"present [a] recommendation for abridgenent of [Dr. Goodw ch's]
privileges to the Medical Executive Commttee on May 1, 1990." This

pronpted a February 1990 neeting between Dr. CGoldstein and Dr.

sult note would be useful. | am not suggesting that
| be the individual to act as a consultant in such
hi gh-ri sk obstetrical patients. On the other

hand, it makes sense for you to select a board
certified obstetrician and gynecol ogi st to support
your therapeutic goal in the managenent of such
patients.

*Preeclanpsia is a serious disease of |ate pregnancy. The
synpt ons i nclude hypertension, protein in the urine, and fluid
retention that causes the face and hands to becone puffy. David
E. Larson, Mayo dinic Famly Health Book, 1990.

Dr. Calvin J. Hobel, along with other nedical researchers,
devel oped a net hodol ogy to predict poor neonatal outcones during
the prenatal period based on an anal ysis of various prenatal and
intrapartumfactors. See Calvin J. Hobel et al., Prenatal and
|ntrapartum Hi gh-ri sk Screening, 117 Am J. Obstetrics &

Gynecol ogy 1 (1973).
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Goodwi ch's attorney. In that neeting it was agreed that Dr.
Gol dstein woul d not seek abridgenent of Dr. Goodw ch's privileges,
provi ded that Dr. Goodw ch obtai ned second opinions on all of his
high risk patients. This agreenent was nenorialized in a letter
dated February 26, 1990 from Dr. Goodwi ch's attorney to Dr.
Gol dst ei n.

Neverthel ess, Dr. Goodw ch's violation of the second opinion
agreenment continued, as did the instances in which his patient care
was questioned.* Consequently, Dr. Goldstein asked the Director of
Quality, R sk & Utilization Managenent at Sinai to examne Dr.
Goodwi ch's conpliance with the second opinion requirenent. That
information, provided to Dr. Goldstein on Decenber 2, 1991,
revealed Dr. Goodwich's failure to obtain second opinions for
several high risk patients. It also reveal ed additional problens

with Dr. Goodw ch's patient managenent nethods.® Dr. Gol dstein,

“ln a letter fromthe Quality Assurance Departnent dated
Novenmber 5, 1990, Dr. Coldstein was advised that for the third
quarter of 1990, "Dr. Goodw ch perforned nine C-sections. A
second opi nion was absent in each case.”" In a letter to Dr.

Goodwi ch, dated March 15, 1991, Dr. CGoldstein rai sed concern over
an energency cesarean section Dr. Goodw ch perforned in which he
first attenpted to induce a vaginal delivery by "push[ing] the
cervix over the [baby's] head.” Dr. Goldstein characterized this
maneuver as "a remarkabl e deviation fromthe standard of
care...."

SAccording to Sinai, in the report by the Quality, Risk &
Utilization Managenent staff on Dr. Goodw ch, there were "56
cases, of which 25 did not contain second opinions, six involved
delivery conplications, eleven involved naternal infectious
conplications, and two involved failure to obtain required
consents frompatients."
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therefore, nmet with Dr. Goodwi ch to discuss these issues. Once
again, Dr. Goodw ch agreed to obtain second opinions in high risk
obstetrical cases. Dr. Coldstein confirnmed the agreenent in an
April 23, 1992 letter to Dr. Goodwich. In the letter, Dr. Goldstein
al so reenphasi zed that the required second opinion had to be in
witing and posted in the patient's chart prior to surgery.

In June 1992, Dr. W Scott Taylor, who was then acting Chief
of the Qobstetrics and Gynecol ogy Departnent, Dr. Gol dstein having
left Sinai to accept a position at another hospital, wote to Dr.
Goodwi ch concerning two patient care issues.® I n Decenber 1992, Dr.
Taylor asked Sinai's Director of Quality, Risk & Utilization
Managenent, once again, to review Dr. Goodw ch's conpliance with
t he second opinion requirenent.

Responding to Dr. Taylor's request, the Quality Assurance
Commttee, on January 27, 1993, reported to Dr. John L. CQurrie, who
had earlier been appointed Chief of the Obstetrics and Gynecol ogy
Departnent, that since April 1992, the date when the second opi ni on
agreenent was reaffirmed for the third tinme, Dr. Goodw ch had not
obt ai ned second opinions in 8 obstetrical cases. On January 28, Dr.

Currie met with Dr. Goodwich to discuss this matter. At that tine,

°Dr. Tayl or expressed concern about a delivery Dr. Goodw ch
performed, in which he was absent fromthe |abor and delivery
suite during the tinme, purportedly an hour before the delivery,
when the fetal nonitor depicted fetal distress. Dr. Taylor also
addressed, in the letter, a second incident involving an
energency cesarean section in which Dr. Goodw ch apparently was
not in the | abor and delivery suite after being notified of fetal
di stress.
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Dr. Goodwi ch again agreed to obtain second opinions in high risk
obstetrical cases. On that sane date, Dr. Currie sent Dr. Goodw ch
a letter confirmng the |atest agreenent and advising himthat his
privileges had been extended to March 31, 1993, but that renewal
was dependent upon his obtaining witten second opi nions and direct
supervi sion by board certified OB-GYNs for certain obstetrical and
gynecol ogi cal procedures.” Dr. Currie also advised Dr. Goodw ch
that his failure to obtain the second opinions for those specified
procedures would result in further action against his privileges.
Al t hough he was requested to acknow edge his agreenment with its
contents by signing the letter, Dr. Goodw ch declined to do so. On
February 2, however, Dr. Goodwi ch and his attorney nmet with Dr.
Currie, at which tinme Dr. Goodw ch verbally agreed to the second
opi ni on requirenent.

When subsequently faced with yet another failure by Dr.

Goodwi ch to obtain a second opinion, as well as further patient

"The | etter enunerated the OB-GYN procedures for which Dr.
Goodwi ch was required to obtain second opinions:

Qostetrical: Operative vaginal deliveries (i.e.
f or ceps, vacuum extracti on)
Managenment of fetal distress
Cesarean deliveries
Breech deliveries
Di sorders of pregnancy such as pre-
ecl anpsi a, etc.

Gynecol ogical: Al nmaj or abdom nal procedures
Vagi nal hysterectony
Laparoscopy (i.e., when any surgical
procedure other than visual diagnosis
occurs)
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care concerns,® Sinai, consistent with the January 28 letter,
responded by tenporarily abridging his privileges. Thi s
abri dgenent was nenorialized in a letter fromDr. Currie to Dr.
Goodwi ch dated February 26, 1993. In the letter, Dr. Currie
informed Dr. Goodwich that this action was taken pursuant to
Article 1V, 87C of the By-Laws, Rules and Regulations of the
Medical Staff of Sinai Hospital.® The letter also inforned Dr.
Goodwi ch that the Medical Executive Committee ("MEC') would
consi der permanent abridgenent of his privileges on March 8. It
al so provided himwth the tine and |ocation of the neeting and
advised himof his right to attend.

Prior to the MEC neeting, Dr. Goodw ch's counsel was provided

81n a letter dated February 18, 1993, Dr. Taylor wote to
Dr. Goodw ch regarding two patients that devel oped
hyperstinul ati on syndrone after the use of prostaglandin gel.
Al so, according to Dr. Currie's testinony, given at the hearing
held on April 30, 1993, Dr. Goodw ch perfornmed an abdom nal
hysterectony on February 17, 1993 w t hout obtaining a second
opi ni on.

°Article IV, 87C provides, in pertinent part:

6. In instances where, in the opinion of the Chief,

t he Chairman of the Medical Executive Commttee, and
the Chief Executive Oficer of the Hospital, the wel-
fare of a patient may be seriously affected absent
abri dgenent of a nenber's privileges, the privileges
of a menber may be tenporarily abridged until per-
manent procedures can be concluded. Before tenporary
abri dgenent may be inposed, the nenber nust be ad-
vised in witing of the reasons therefor, and that
per manent abridgenent of his privileges will be con-
sidered by the Medical Executive Conmttee at a
nmeeting to be held within fourteen (14) days after
the noti ce.
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with a list of the specific cases under consideration and, in
addition, the hospital's nedical records for each patient were nmade
avai lable for his inspection. During the neeting, at which Dr.
Goodwi ch, represented by counsel, was present, Dr. Currie discussed
t he proposed abridgenent with the Conmttee nenbers and the reasons
for it. After allowing Dr. Goodwich to nmake a statenent and to
respond to questions fromits nenbers, the MEC voted to abridge Dr.
Goodwi ch's privileges for a period of three nonths, beginning March
8, 1993, on the sane terns and conditions as the prior tenporary
abridgenent . The change in Dr. Goodwi ch's privil eges was reported
to the Maryland State Board of Physician Quality Assurance and the
Nati onal Practitioner Data Bank.!!

After the neeting, Dr. Goodw ch requested, and received,
before a panel of three physicians, an evidentiary hearing to
consi der the reasonabl eness of the MEC s deci sion. He subsequently
requested, and received, an adm nistrative hearing before another
t hr ee- physi ci an panel. Both panels affirmed the decision of the
MEC, as did Sinai's Board of Trustees at a subsequent neeting.

Wthin four days after and based upon the March 8 abri dgenent,

Dr. Goodwich filed suit against Sinai and the MEC2 in the Crcuit

1°The record reflects that before rendering its decision,
the MEC deli berated for approximately one hour and a half.

1See Maryl and Code (1981, 1994 Repl. Vol., 1995 Cum
Supp.), Health Qcc. Art. 814-413(e); 45 C.F.R 860 (1995).

2Dr . Goodwi ch did not sue any of the physicians involved in
this case in their individual capacities.
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Court for Baltinore Cty, alleging civil conspiracy, denial of
pr ocedur al due process, breach of contract, i ntenti onal
interference wth contractual relations, and tortious interference
W th prospective economc benefit. On May 12, 1993, by stipulation
of dismssal, the MEC was dism ssed fromthe suit as were the civil
conspi racy and due process counts. On January 17, 1994, Sinai filed
a notion for summary judgnent as to all remaining counts, claimng
imunity under the HCQ A and state law. The hospital attached to
the notion its correspondence wth Dr. Goodw ch over the years,
hearing transcripts, as well as various other exhibits, including
Suppl enmental Exhibit 25, which it identified as his credentialing

file. After a hearing on the matter, the notion was granted.®®

Bln ruling on the nmotion, the trial judge stated:

Counsel, |I'mprepared to rule on this issue...
| will tell you, | have serious doubt as to whether or
not summary judgnent should not be granted for
Sinai Hospital in this case because | don't believe
that the standard is subjective. The case | aw that
|"ve read, Maryland or federal, | do believe that
the standard is objective and that you have not
presented, even in the doctor's affidavit, anything
that, any facts that go beyond i nnuendo, allegation
or conspiracy, so to speak, as to bad faith in apply-
ing an objective standard to the actions of Sinai
Hospital, which are docunented by the record, as
exists at this point.

| find as follows: | find that applying either
the federal statute or the Maryl and applicabl e statutes
as to the subjective test, as to whether or not the con-
duct of the defendant, Sinai Hospital in this case, was
unr easonabl e and/or as to whether or not the plaintiff,
Dr. Goodw ch, was deni ed procedural due process, that
the answer to those questions is no.

And the record, as far as this Court is concerned,



10
Dr. Goodw ch appealed to the Court of Special Appeals. That
court, as previously noted, affirnmed the judgnment of the circuit

court. Goodwich v. Sinai Hospital, supra, 103 Mi. App. at 355, 653

A.2d at 548. The internedi ate appellate court concluded that the
hospital acted reasonably as the HCQ A requires and, therefore, was
entitled to the immnity it provides. It further held that, because
Sinai was i Mmune from damages under federal law, it was unnecessary
to reach the question of state law imunity. As we have also
al ready noted, we granted Dr. Goodwi ch's petition for the wit of
certiorari.
.
A
Congress enacted the HCQ A in 1986 for the express purpose of
““inprov[ing] the quality of nedical care by encouragi ng physicians

to identify and discipline other physicians who are inconpetent or

who engage i n unprofessional behavior.'" Bryan v. Hol nmes Regi onal

Medi cal Center, 33 F.3d 1318, 1321 (11th Cr. 1994), cert. denied

___us __ , 115 s.¢. 1363, 131 L.Ed.2d 220 (1995) (quoting H R
Rep. MNo. 903, 99th Cong., 2d Sess. 2, reprinted in 1986

US CCAN 6287, 6384). Mreover, Congress stated, in the text of

the statute, that "[t]he increasing occurrence of nedical

does not read as a genuine dispute as to a nateri al
fact on those issues, including immunity. The Court
will sign an order this date that will grant de-
fendant, Sinai Hospital, Incorporated s notion for
summary judgnent.
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mal practice and the need to inprove the quality of mnedical care
have becone nati onw de problens that warrant greater efforts than
those that can be undertaken by any individual State." 42 U S. C
811101(1) (1994). It further stated that such problens "can be
remedied through effective professional peer review " 1d.
8§11101(3).

Thus, in keeping wwth its stated objective, the HCQ A provides
participants in peer review activities with qualified imunity from
liability for nonetary danmages in suits brought by the physicians
who were the subjects of these review activities. The Act provides
imunity for nmedical peer review actions if four statutory el enents
exi st:

For purposes of the protection set forth
in section 11111(a) of this title, a profess-

ional review action nust be taken --

(1) in the reasonable belief that the action
was in the furtherance of quality health care,

(2) after a reasonable effort to obtain the
facts of the matter,

(3) after adequate notice and hearing pro-
cedures are afforded to the physician in-
vol ved or after such other procedures as

¥l'n accordance with 42 U S. C. 811111(a)(1l), the imunity
provi ded by the Act specifically applies to:

(A) the professional review body,

(B) any person acting as a nenber or staff to the
body,

(C any person under a contract or other forma
agreenent with the body, and

(D) any person who participates with or assists
the body with respect to the action
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12

are fair to the physician under the circum
stances, and

(4) in the reasonable belief that the action
was warranted by the facts known after such

reasonabl e effort to obtain facts and after

nmeeting the requirenment of paragraph (3).

811112(a) (1994). Section 11112(a) further states:

A professional review action shall be
presunmed to have net the precedi ng standards
necessary for the protection set out in section
11111(a) of this title unless the presunption
is rebutted by a preponderance of the evidence.

The term "professional review action" is defined in 811151(9),

whi ch provides, in pertinent part:

The

[A] "“professional review action' neans an
action or recomendation of a professional
revi ew body[*] which is taken or made in the
conduct of professional review activity,
whi ch i s based on the conpetence or profess-
i onal conduct of an individual physician
(whi ch conduct affects or could affect ad-
versely the health or welfare of a patient
or patients), and which affects (or may
affect) adversely the clinical privileges,
or nmenbership in a professional society, of
t he physi ci an.

| egi slative history of 811112(a) reveals that Congress

intended that the test of the statute's reasonabl eness requirenents

be an objective one, rather than a subjective good faith standard.

Subsection (11) defines a "professional review body" as

[A] health care entity and the governing body
or any commttee of a health care entity which
conducts professional review activity, and in-
cludes any commttee of the nedical staff of
such an entity when assisting the governing
body in a professional review activity.
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The House Report on that section states, in relevant part:

Initially, the Conmittee considered a " good
faith' standard for professional review
actions. In response to concerns that "good
faith' mght be msinterpreted as requiring
only a test of the subjective state of mnd
of the physicians conducting the profession-
al review action, the Conmttee changed to

a nore objective ‘reasonable belief' standard.
The Commttee intends that this test will be
satisfied if the reviewers, with the infor-
mation available to themat the tinme of the
prof essi onal review action, would reasonably
have concluded that their actions would re-
strict inconpetent behavior or would pro-
tect patients.

Austin v. McNamara, 979 F.2d 728, 734 (9th Gr. 1992) (quoting H R

Rep. No. 903, 99th Cong., 2d Sess. 10, reprinted in 1986 Code Cong.

& Adm n. News 6287, 6392-93) (enphasis added); Bryan, supra, 33

F.3d at 1323. It is also evident fromthe |l egislative history that
Congress intended that defendants in suits involving peer review
imunity issues be allowed to file notions to resol ve those issues
"as early as possible in the litigation process.” 1d. at 1332
(footnote omtted); "[The Committee intends that] “these provisions
all ow defendants to file notions to resolve the issue of inmunity

in as expeditious a manner as possible."" Id. (quoting H R Rep.

No. 903, 99th Cong., 2d Sess. 12, reprinted in 1986 U S.C C A N.
6394) .

B
Dr. Goodwich contends that Sinai failed to satisfy the

standards in 811112(a) of the HCQ A, relating to the reasonabl eness
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of its belief that the March 8, 1993 professional review actiont®
was taken in furtherance of quality health care and was warranted

by the facts known to it.! He submts further that 811112(a)'s

Dr . Goodwi ch does not dispute Sinai's position that the
March 8 abridgenent was a "professional review action"” as that
termis statutorily defined.

YSpecifically, Dr. Goodw ch challenges 811112(a)(1), (a)(2)
and (a)(4) of the HCQ A He does not contend that Sinai failed to
conformto the third elenment, 811112(a)(3), the requirenment of
fair and adequate hearing procedures. Indeed, he could not in
good faith do so. Section 11112(b) provides that a health care
entity is considered to have net the adequate notice and hearing
requi renent of subsection (a)(3), with respect to a physician, if
certain enunerated criteria are net. Those criteria include, in
pertinent part:

(1) Notice of proposed action

The physician has been given notice stating --
(A) (i) that a professional review action has
been proposed to be taken against the
physi ci an,

(1i1) reasons for the proposed action,
(B)(i) that the physician has the right to
request a hearing on the proposed action,

(i1i) any time limt (of not |less than

30 days) within which to request such a
heari ng, and
(© a summary of the rights in the hearing under
par agr aph (3).

(2) Notice of hearing

If a hearing is requested on a tinely basis under
par agraph (1) (B), the physician involved nust be
gi ven notice stating --
(A) the place, tine, and date, of the hearing,
whi ch date shall not be |ess than 30 days after
the date of the notice, and
(B) alist of the witnesses (if any) expected
to testify at the hearing on behalf of the profess-
i onal review body.

§11112(b) (1) and (b)(2).
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pl acenent of the burden of proof on the physician to "rebut[] by a
preponderance of the evidence" that the review action was
unr easonabl e based on one of the four statutory elenments, in the
summary judgnent context, inmposes on himan inproper burden. As he
sees it, a notion for summary judgnent predicated on the imunity
established by the HCQ A should be reviewed in accordance wth
Maryl and summary j udgnent procedure.

Sinply put, Dr. Goodw ch maintains that the burden he has to
overcone on sunmary judgnent is one of production, not one of
per suasi on. He thus concludes that, at the summary judgnent stage
of the trial, he must present sufficient evidence to allow an issue
material to his case to go the jury, rather than neet the ultinmate
burden of proving that issue by a preponderance of the evidence.
| ndeed, Dr. Goodw ch asserts that the trial judge needed only to
det erm ne whether, when viewed in the |light nost favorable to him
there was sufficient evidence on the basis of which reasonable
jurors could differ regarding whether he satisfied his burden of
per suasi on. Moreover, he clainms that the Court of Special Appeals

erroneously viewed the evidence he presented based on the

Section 11112(b)(3) further states that if a hearing is
requested pursuant to 811112(b)(1)(B), the hearing nust be held,
inter alia, before a panel of individuals appointed by the health
care entity, who are not in direct econom c conpetition with the
physi cian involved. In addition, in the hearing, the physician
has the right to representation by an attorney or other
i ndi vi dual of the physician's choosing, the right to call,
exam ne, and cross-exam ne w tnesses, and to present rel evant
evi dence.
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preponder ance standard. Goodw ch, supra, 103 M. App. at 353, 653

A. 2d at 546-47

In Dr. Goodwich's view, he net his burden of production by
provi ding sufficient evidence to support the factual inference that
Sinai's purpose in abridging his privileges was to avoid
litigation, not "in the reasonable belief that the action was in
the furtherance of quality health care." Specifically, Dr. Goodw ch
notes two letters sent to him by Dr. CGoldstein which, in the

context of discussing second opinions for high risk patients,

reference a concern about Dr. Goodwi ch's lack of board
certification creating a potential liability exposure for the
hospi tal .

He further maintains that he nmet his burden of production by
provi ding sufficient evidence to support the factual inference that
Sinai made no "reasonable effort to obtain the facts of the
matter." In this regard, Dr. Goodwi ch submts that there was
sufficient probative evidence that Drs. Taylor and Currie continued
t he second opinion requirenent started by Dr. CGoldstein "w thout
any nmeaningful evaluation of his ability to provide patient
care[,]" and, indeed, "deliberately refused to investigate the
underlying facts."

In simlar fashion, Dr. Goodw ch contends that there was
probative and adm ssi bl e evidence that the MEC took action agai nst
hi m wi t hout any neani ngful review of the patient care he provided

and that the Hearing Commttee sinply "rubberstanped® the MEC s
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deci sion. He concludes that Dr. Currie, the MEC, and the Hearing
Comm ttee could not have decided to abridge his privileges for
reasons of "patient welfare" w thout having reviewed any patient
charts. He also points to the testinony his expert wtness, Dr.
Theodore M King, forner Chief of the Cbstetrics and Gynecol ogy
Departnment at The Johns Hopkins Hospital, gave at the April
heari ng, as evidence that he was not a threat to patient welfare.

Finally, Dr. Goodw ch asserts that he net his burden of
production by providing sufficient evidence to support the factual
inference that Sinai's action was not taken "in the reasonable
belief that [it] was warranted by the facts known." In this regard,
he argues that there were material factual issues relative to

whet her there was "any reasonable concern for patient welfare on

the part of the hospital adm nistration and the successive chiefs
of the OB-GYN departnent at Sinai when Dr. Goodw ch's privileges
were abridged." He concludes that "there was no adm ssi bl e evi dence
that the second opinions were necessary or that there was any

pati ent m smanagenent. "8

¥In this regard, Dr. Goodw ch contends that Sinai's
Suppl enrental Summary Judgnent Exhi bit 25, which chronicles the
events leading up to the March 8 abridgenent, is inadm ssible
hearsay. Moreover, he maintains that both the trial court and
the Court of Special Appeals inproperly relied on this exhibit.
See Goodwi ch, supra, 103 Md. App. at 352, 653 A 2d at 546.

Sinai offers several responses to Dr. Goodw ch's charge that
Suppl enental Exhibit 25 is inadm ssible hearsay. First, it
asserts that this file is not hearsay because it was not offered
for the truth of the matter asserted, but rather to show that
there was a reasonabl e basis for the abridgenment of his
privileges. Second, it asserts that, assum ng arguendo, it is
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Dr. Goodwich clainms that "[i]n many of the patient cases
identified by Sinai as supporting the abridgenent of privileges,
second opinions were in fact part of the file." He further
mai ntains that the hospital nade no effort to discover the facts
underlying the absence of a witten second opinion in the renaining
patient cases to determne if patient welfare was jeopardi zed, and
that the Hearing Conmttee neither asked for nor heard evidence to
establish that he had deviated from accepted standards of care in
any specific case.

As his last contention, Dr. Goodw ch asserts that Sinai, in
addition to lack of entitlenent to federal imunity, also is not
entitled to imunity under the provisions of Health Gccupations
Article of the Maryland Code (1981, 1994 Repl. Vol., 1995 Cum

Supp.), 8814-501(f) and 14-504(c).! This is so, he maintains,

hearsay, Exhibit 25 falls under the business records exception.
See Maryl and Evi dence Rul e 5-803(b)(6). Sinai also argues that
the full contents of the exhibit were discussed with Dr. Goodw ch
when it exam ned hi munder oath at the adm ni strative hearing.
Finally, it points out that, when transcripts of the hearing were
of fered as summary judgnent exhibits at trial, Dr. Goodw ch did
not object to them

We need not address this issue. As we noted at oral
argunent, Dr. Goodwi ch failed to raise this issue in his
certiorari petition.
See Maryl and Rule 8-131(b).

19Section 14-501(f) of the Health Cccupations Article
provi des:

A person shall have the imunity fromliability de-
scri bed under 85-393 of the Courts and Judicial Proceed-
ings Article for any action as a nenber of the nedi cal
review conmttee or for giving information to, partici-
pating in, or contributing to the function of the ned-
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because his evidence regarding bad faith on Sinai's part,
specifically that of Dr. Goldstein, would be relevant to state

immunity, thereby preventing the entry of sunmary judgnent. 2°

C.
Not unexpectedly, Sinai views matters quite differently. It

contends that, as a defendant seeking HCQ A immunity in a summary

ical review commttee.

Section 14-504(c) of the Health Gccupations Article
provi des:

A person described in subsection (b) of this
section shall have the imunity fromliability described
under 85-394 of the Courts and Judicial Proceedi ngs
Article for giving information to any hospital,
hospital nedical staff, related institution, or other
health care facility, alternative health system
pr of essi onal society, nedical school, or professional

I i censi ng board.

Section 5-393(b) of the Courts and Judicial Proceedings
Article provides:

A person who acts in good faith and wthin the
scope of the jurisdiction of a nedical review commttee
is not civilly liable for any action as a nenber of the
nmedi cal review committee or for giving information to,
participating in, or contributing to the function of the
medi cal review comm ttee.

20According to Dr. Goodwi ch, his relationship with Dr.
ol dstein had | ong been fraught with aninosity, which ultimtely
contributed to Dr. Goldstein's institution of the second opinion
requi renment. Thus, in his brief submtted to this Court, Dr.
Goodwi ch asserts that Dr. CGoldstein instituted the second opinion
requirenent, in part, because of "personal feelings toward Dr.

Goodwi ch. " We find it interesting, however, that in the
February 26, 1990 letter to Dr. CGoldstein, Dr. Goodw ch's
attorney commented that Dr. Goldstein had "no ... personal

adverse interest to Dr. Goodw ch."
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j udgnent context, it need only show that its actions fall within
the statutory definition of a "professional review action" under 42
U S C 811151(9). Having nmade the requisite show ng, Sinai clains
that it qualifies for the presunptive inmunity afforded by the
HCQ A. Therefore, it disputes Dr. Goodw ch's contention that it has
t he burden, at the sunmmary judgnent stage, of producing evidence
denonstrating the reasonabl eness of its actions. On the contrary,
it clainms that upon showi ng that the March 8 abri dgenment was a peer
review action, the four imunity elenents in 811112(a) are presuned
to exist, and it is Dr. Goodw ch who, in order to survive summary
judgnent, nust rebut the statutory presunption by a preponderance
of the evidence.#

Sinai maintains that it tenporarily abridged Dr. Goodw ch's
privileges because he repeatedly failed to obtain second opinions
that were reasonably necessary for it to insure quality patient
care. It further maintains that the abridgenent process represented
a reasonable effort to consider all relevant facts, conplied with
all applicable hospital Medical Staff By-Laws, and afforded Dr.
Goodwi ch an opportunity to participate and present any information
he desired.

It also clains that, given the presunptive imunity it enjoys,

t he proper neasure of the reasonabl eness of its actions is whether

2'The Maryl and Hospital Association, Inc. filed a brief, as
amcus curiae, in which it also argues that it is Dr. Goodw ch
who has the burden, on summary judgnent, to rebut the statutory
presunption and to do so by a preponderance of the evidence.
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Dr. Goodw ch "submtted any adm ssi bl e evidence that would permt
a reasonable jury to conclude that other reasonable hospitals would
not have acted to abridge a physician's privileges under simlar
circunstances.” It concludes that he failed to submt such
evidence, as both the trial court and the Court of Special Appeals

det erm ned. Goodwi ch, supra, 103 Md. App. at 352, 653 A 2d at 546.

[T,
The standard of review for a grant of sunmmary judgnent is

whet her the trial court was legally correct. Hartford |Insurance Co.

v. Manor Inn, 335 MI. 135, 144, 642 A 2d 219, 224 (1994); G 0SS V.

Sussex, 332 M. 247, 255, 630 A 2d 1156, 1160 (1993); Beatty v.

Trail master, 330 Md. 726, 737, 625 A 2d 1005, 1011 (1993); Brewer

v. Mele, 267 M. 437, 441, 298 A 2d 156, 159 (1972). Toward this
end, we nust, in this case of first inpression, decide the
appropriate burden of production for a non-novant in a HCQA
summary judgnent proceeding -- that is to say, determ ne how one
rebuts the statutory presunption that a professional review action

was obj ectively reasonabl e. %2

22Federal courts, in applying the HCQ A, have concl uded t hat
t he appropriate standard for a non-novant on summary judgnent is
"[might a reasonable jury, viewing the facts in the best |ight
for [the non-novant], conclude that [it] has shown, by a
preponderance of the evidence, that the defendant[']s[] actions
are outside the scope of 811112(a)?" Austin v. MNamara, 979 F.2d
728, 734 (9th Gr. 1992). See also Bryan v. Hol nes Regi onal
Medical Center, 33 F.3d 1318, 1323 (11th GCr. 1994), cert.
denied, = US __ , 115 S.Ct. 1363, 131 L.Ed.2d 220 (1995);

Quarternont v. St. Joseph Hospital and Health Center, No. H 94-
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VWhile it is well-settled that we nust apply the substantive
federal |aw governing a case such as this, it is equally well-
settled that "[t]he | aw of the forum governs procedural matters."

Rein v. Koons Ford, 318 M. 130, 147, 567 A 2d 101, 109 (1989);

Vernon v. Aubinoe, 259 M. 159, 162, 269 A 2d 620, 621 (1970)

("Maryland law ... controls as to the inferences to be drawn from
t he evidence, the sufficiency of the evidence, the inferences from
it to go to the jury and other procedural matters."). Summar y
judgnent practice in this state is governed by Maryl and Rul e 2-501.

It states, in relevant part, "[t]he court shall enter judgnment in

1787, 1995 U.S. Dist. LEXIS 14160 (S.D. Tex., Aug. 14, 1995).
This is the standard that Sinai submts is proper and it is the
one which appears to have influenced the Court of Speci al
Appeal s. See Goodw ch, supra, 103 Ml. App. at 353, 653 A 2d at
546-47 ("Dr. Goodwi ch has not offered sufficient evidence to
permt atrier of fact reasonably to conclude, by a preponderance
of the evidence, that Sinai's actions were outside the scope of
811112(a).").

Thi s approach to summary judgnent -- as articulated by the
Austin court and its progeny, nanely that the non-novant nust
rebut the statutory presunption by a preponderance of the
evi dence, -- entails a kind of weighing of the evidence. The
trial judge nust consider the evidence the non-novant has
proffered to determ ne whether the preponderance standard has
been net, thereby effectively creating a paper trial. |ndeed,
such a transformation of the summary judgnment process was war ned
agai nst by Justice Brennan in dissent in Anderson v. Liberty
Lobby, 477 U. S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). He
stated, "I amfearful that this newrule ... wll transform what
is meant to provide an expedited "summary' procedure into a full-
bl own paper trial on the nerits.” |d. at 266, 106 S.C. at 2519,
91 L.Ed.2d at 223 (Brennan, J. dissenting).

To be sure, placing the non-novant in the position of
rebutting the statutory presunption by a preponderance of the
evi dence, as Austin teaches, in effect, takes the burden of
persuasi on applicable at trial and engrafts it onto summary
j udgnent procedure.
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favor of or against the noving party if the notion and response
show that there is no genuine dispute as to any material fact and
that the party in whose favor judgnent is entered is entitled to
sunmary judgnent as a matter of law. " Rule 2-501(e). %
Summary judgnment is not a substitute for trial. Stated
differently, its purpose is not to try the case or resol ve factual

di sputes. Hartford Insurance Co., supra, 335 Mi. at 144, 642 A 2d

at 224; Coffey v. Derby Steel Co., 291 M. 241, 247, 434 A.2d 564,

567-68 (1981); Berkey v. Delia, 287 M. 302, 304, 413 A 2d 170, 171

(1980); Salisbury Beauty Schools v. State Board of Cosnetol ogists,

268 Md. 32, 40, 300 A 2d 367, 373 (1973). Rather, the procedure is
designed to determne whether a factual controversy exists

requiring a trial. Hartford Insurance Co., supra, 335 Md. at 144,

642 A 2d at 224; Beatty, supra, 330 Md. at 737, 625 A 2d at 1011

Foy v. Prudential Insurance Co., 316 M. 418, 422, 559 A 2d 371,

373 (1989); Metropolitan Mrtgage Fund v. Basiliko, 288 Ml. 25, 28,

ZInterestingly, Maryland Rule 2-501 is derived from Feder al
Rule of Cvil Procedure 56. Metropolitan Mrtgage Fund v.
Basili ko, 288 Md. 25, 27, 415 A 2d 582, 583 (1980); Berkey v.
Delia, 287 M. 302, 306, 413 A 2d 170, 172 (1980). That rule
provides, in pertinent part:

The adverse party prior to the day of hearing may
serve opposing affidavits. The judgnent sought shall be
rendered forthwith if the pleadi ngs, depositions, answers
to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of |aw.

Rul e 56(c).
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415 A 2d 582, 584 (1980); Lynx, Inc. v. Ordnance Products, 273 M.

1, 7, 327 A 2d 502, 508 (1974); Brewer v. Mele, 267 MI. 437, 442,

298 A 2d 156, 160 (1972) (quoting Lipsconb v. Hess, 255 M. 109,

118, 257 A . 2d 178, 182-83 (1969)),; see also Bond v. N bco, 96 M.

App. 127, 134-35, 623 A 2d 731, 735 (1993). Thus, in keeping with
Maryland law, the trial judge is not allowed to weigh evidence.
This principle is also expressed in federal case |law. See, e.Q.

Anderson v. Liberty Lobby, 477 U S. 242, 249, 106 S.C. 2505, 2511,

91 L.Ed.2d 202, 212 (1986) ("[A]t the summary judgnent stage the
judge's function is not hinself to weigh the evidence and determ ne
the truth of the matter but to determ ne whether there is a genui ne
issue for trial.").

It is also true that, under Maryland | aw, the non-novant bears
no burden of proof at the summary judgnent stage. Rather, after the
novi ng party has produced sufficient evidence in support of summary
j udgnent, the non-novant "nust denonstrate that there is a genuine
di spute of material fact by presenting facts that would be

adm ssible in evidence." G oss, supra, 332 M. at 255, 630 A 2d at

1160; see also Beatty, supra, 330 Md. at 737, 625 A.2d at 1011. "A

material fact is a fact the resolution of which will sonehow aff ect

the outcone of the case." King v. Bankerd, 303 M. 98, 111, 492

A. 2d 608, 614 (1985) (citing Lynx, supra, 273 Md. at 7-8, 327 A 2d

at 509).
In addition, those facts nust be presented "in detail and with

precision," general allegations are insufficient. G oss, supra, 332
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Mid. at 255, 630 A.2d at 1160; Beatty, supra, 330 Mi. at 738, 625

A.2d at 1011; see also Lynx, supra, 273 M. at 7-8, 327 A 2d at

509. Finally, in determning whether there is a genuine dispute of
mat erial fact, the court must resolve all inferences against the

nmoving party. Hartford, supra, 335 M. at 145, 642 A 2d at 224;

Gross, supra, 332 Md. at 256, 630 A 2d at 1160; King, supra, 303

Mil. at 111, 492 A 2d at 614; Coffey, supra, 291 Ml. at 246, 434

A. . 2d at 567; Berkey, supra, 287 M. at 304-05, 413 A 2d at 171

Leonhart v. Atkinson, 265 Md. 219, 220, 289 A 2d 1, 2 (1972).

In Maryl and, when there is a genuine issue of material fact,
t he evidence, or the inferences deducible therefrom is sufficient
to permt the trier of fact to arrive at nore than one concl usion;
consequently, the noving party is not entitled to judgnent as a
matter of |aw. Because the applicable standard in civil cases is

preponderance of the evidence, see Beatty, supra, 330 Mi. at 738-

39, 625 A 2d at 1011; Bond, supra, 96 Ml. App. at 135, 623 A 2d at

735; Seaboard Surety v. Kline, Inc., 91 Mi. App. 236, 244, 603 A. 2d

1357, 1360 (1992), when the evidence the non-novant presents, or
the inferences from that evidence, denonstrate that there is a
genui ne issue of material fact, it is at |east arguable that he or
she has net that burden. In other words, the generation of a
genui ne dispute of mterial fact is, in this context, the
equi val ent of neeting a preponderance of the evidence standard at
trial. We thus conclude that the proper sumrary judgnent standard

inthis case is whether Dr. Goodw ch produced sufficient evidence



26
of the existence of a genuine dispute as to the material fact of

whether Sinai was entitled to the qualified imunity prescribed by

t he HCQ A

V.

We shall now review seriatimDr. Goodw ch's clains that he has
produced sufficient evidence to support the factual inference that
Sinai failed to satisfy the standards of 811112(a). In this regard,
we are mndful that, in accordance with the Act, "the defendants
[ professional review action is immune if the process was

undertaken in the reasonable belief that quality health care was

being furthered." lnperial v. Suburban Hospital Association, Inc.,

37 F.3d 1026, 1030 (4th Gr. 1994). W are also mndful that "[t] he
standard is an objective one which [ooks to the totality of the
circunstances." 1d.

Dr. Goodwi ch first contends that Sinai's purpose in abridging
his privileges was to insulate it from lawsuits, not to further
patient welfare as 811112(a)(1) requires. He points to | anguage in
the June 29, 1988 and March 15, 1991 letters, in which Dr.
Gol dstein referred not only to obtaining second opinions but also
to the potential for litigation against Sinai, as evidence that the
second opi nion requirenent was inplenmented out of Dr. CGoldstein's
fear of litigation, rather than any legitimte concern for patient
wel fare. To Dr. Goodwich it is extrenely relevant that, in these

letters, "[n]Jot one word was nentioned about his actions
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potentially jeopardi zing patients.”

This argunent is specious. Even if the second opinion
requirement was initiated out of fear of litigation, rather than
patient care concerns, neither evidence of that fact nor the
inferences from such evidence rebuts the presunption of
reasonabl eness the MEC s abridgenent action enjoys. This evidence
may support an inference of bad faith on Sinai's part; however, as
we have already pointed out, what is relevant here is the objective
r easonabl eness of the hospital's actions, not its subjective intent
or nmotivation. In sum Dr. CGoodw ch's reliance on these tw letters
i nproperly focuses on what is nore accurately characterized as the
hospital's prelimnary conduct, while failing to address the basis
for Sinai taking the professional review action that it did; this
focus does not address, not to nention rebut, the evidence that was
before the MEC when it abridged Dr. Goodw ch's hospital privileges.

Moreover, while it is true that these letters reference
concern about Ilitigation, it is equally true that these sane
letters address patient care issues. In fact, the March 15 letter
characterizes Dr. Goodw ch's conduct in caring for a patient as "a

remar kabl e deviation fromthe standard of care...." Also, and as we
have seen, the letters were preceded by years of discussion and
correspondence on patient care issues. In addition, as Sinai quite
correctly points out, "concern about litigation and concern about

patient welfare are not mutually exclusive -- lawsuits are
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typically not filed unless an injury results ...."2%

Not only is his contention concerning the letters unavailing,
but Dr. Goodw ch offers nothing el se; he does not even direct our
attention to anything, in the way of evidence or inference, that
woul d denponstrate a genui ne dispute of material fact with respect
to Sinai's conpliance with 811112(a)(1). To be sure, he does rely
on his testinmony before the Hearing Conmmttee and his anended
affidavit in opposition to Sinai's sumary judgnent notion for the
proposition that the institution of the second opinion requirenent
was undertaken for reasons related to litigation, rather than
patient care. Yet, this evidence suffers fromthe sane defect. It
sinply does not rebut the reasonabl eness of the hospital's March 8
action. In any event, it is well settled that "general allegations
that do not show facts in detail and wth precision" are

insufficient to survive sunmmary judgnment. G oss, supra, 332 Ml. at

255, 630 A.2d at 1160; see also Lynx, supra, 273 M. at 7-8, 327

A. 2d at 509. Upon exam nation, the evidence anbunts to no nore than
general, inprecise allegations that cannot survive summary
j udgnent. Thus, however viewed, it is clear that Dr. Goodw ch has
not produced facts, admssible in evidence, sufficient to
denonstrate a genuine dispute as to the material fact of whether

the restrictions Sinai inposed on his privileges were based on the

24During the period 1985 to 1993, Dr. Goodw ch was sued for
medi cal mal practice five tines. At the tinme of the abridgenent,
however, these cases remai ned unresol ved.
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reasonabl e belief that doing so would further quality health care.
Nor do the inferences deducible fromthose facts he has produced
generate such a dispute.

Dr. Goodwi ch's second contention is that Sinai failed to
satisfy 811112(a)(2) because it abridged his privileges wthout
maki ng any reasonable effort to obtain the facts of the matter.
He asserts that Drs. Taylor and Currie both failed to nmake inquiry
into the validity of Dr. Goldstein's concerns about his practice.
As he sees it, this behavior occurred because they were driven
"purely by fear of litigation" rather than the quality of his
patient care. As we have made clear, assumng that these
all egations are accurate, the fact remains that such evidence fails
to address the relevant inquiry in this case, nanely the objective
reasonabl eness of the MECs action once the abridgenent
recomrendati on was mnade.

Clearly, as long as the MEC had enough information before it
to justify the abridgenent, it sinply is irrelevant to the outcone
of this case whether Drs. Taylor and Currie investigated the entire
hi story of Dr. CGoldstein's concerns about Dr. Goodw ch's patient
managenment skills or, subjectively, were driven by fear of
[itigation. Wth that said, however, we note that this record
contains evidence that Dr. CGoodw ch does not even attenpt to rebut,
speci fically docunentation evidencing both the hospital's concerns
about Dr. Goodwi ch's practice and that those concerns continued to

be raised long after Dr. CGoldstein left Sinai. Indeed, Drs. Taylor
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and Currie had direct involvenent in these concerns. Mreover, the
record reflects that not only did they independently nonitor Dr.
Goodwi ch's clinical practices during their respective tenures as
Chi ef of the OB-GYN Departnent, but they also met with nenbers of
the Quality, Risk & Utilization Managenent staff to discuss Dr.
Goodwi ch' s conpliance with the second opinion requirenent.

Dr. Goodwi ch also asserts that the abridgenent took place
wi t hout any neaningful review of the cases at issue and that the
Hearing Comm ttee "rubberstanped” the MEC s decision. As evidence
of the MEC s failure to investigate, he refers to Dr. Currie's
Hearing Commttee testinony to the effect that "the MEC in essence
voted to uphold the departnent chairman's deci sion. The MEC di d not

go into all the garbage. The MEC in ny opinion |ooked at the fact

that the chief quality assurance officer for the departnent, the
chai rman, had made recommendations and restrictions and voted to
uphold them|[,]" (enphasis added). Dr. Currie's statenent, however,
is precisely as he characterized it -- an opinion. H's testinony
does not constitute evidence in the sense that he is an expert
witness qualified to testify as to the MEC s decisionnmaking
process. Stated differently, such testinony does not constitute
evi dence denonstrating the existence of a genuine dispute as to the
material fact of Sinai's entitlenent to imunity.

Thus, we note again that the proper focus in this case is not
on such unsubstanti ated opinions, but rather the information the

MEC had before it regarding patient care issues and violations of
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t he second opinion requirenent, when it voted to restrict Dr.
Goodwi ch's privileges. In that regard, and w thout contradiction
from Dr. Goodw ch, the record reflects that, when the MEC net to
consi der permanent abridgenent of his privileges, it heard from
both Dr. Currie and Dr. Goodwich. Dr. Currie presented information
to the MEC concerning Dr. Goodw ch's failure to comply with the
several and various second opi nion agreenents, as well as the many
cases, over the years, in which his patient care practices had been
questioned. Dr. Goodwich, in turn, responded to Dr. Currie's
all egations and was permtted to present any information he so
chose.

As for Dr. Goodw ch's contention that the Hearing Commttee
rubberstanped the MEC s decision, the record reflects, again
wi t hout contradiction by Dr. Goodw ch, that the Commttee consisted
of a panel of three physicians selected as neutral arbiters to
consider the reasonableness of the MEC s decision. It further
reflects that in addition to hearing from Dr. Goodw ch and his
expert witness, Dr. King, all participants were provided with the
opportunity to review his departnental and nedical staff files,
whi ch included docunentation of cases in which patient care
concerns were raised as well as docunentation of the successive
viol ations of the second opinion agreenents.

Dr. Goodwi ch's final assertion concerning Sinai's conpliance
with the requirements of 811112(a)(2), is that Dr. King s testinony

denonstrates that he was "in no way a threat to patient welfare."
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| ndeed, according to Dr. Goodwich, Dr. King testified that sone of
the cases the MEC reviewed were not breaches of the standard of
care, at all, "once adequate inquiry was nmade," but that the MEC
made no such inquiry. 2

Unfortunately, Dr. Goodw ch's proffer of Dr. King' s expert
testimony m sses the mark. As we have seen, the relevant focus is
whet her the MEC had enough evidence to make an objectively
reasonabl e decision -- not whether, in any given instance, there
was a breach of the standard of care. Indeed, the Act itself "does
not require that the professional review result in an actual

i nprovenment of the quality of health care."” lnperial, supra, 37

F.3d at 1030. G ven the detailed information Sinai had before it,
as revealed by the record, none of which Dr. Goodw ch has directly
chal | enged, we conclude that Dr. Goodw ch has not produced any
evidence tending to denonstrate a genui ne dispute of material fact
as to whether Sinai nade a reasonable effort to obtain the facts of
the matter. Hs allegations to the contrary are nothing nore than

"general allegations that do not show facts in detail [or] wth

precision," Goss, supra, 332 Ml. at 255, 630 A 2d at 1160, which

2°Dr. Goodwi ch al so contends that Dr. King provided evidence
of a genuine dispute of material fact when he testified, in
effect, "that a reasonable hospital (i.e. one with a basic
under st andi ng of the insurance industry) would not have inposed
this specific [second opinion] requirenment upon Dr. Goodw ch or
abridged his privileges for non-conpliance wthout further
inquiry." This contention was not raised in his sumary
judgnent affidavit and, thus, was not considered by the trial
judge in ruling on the notion. Therefore, we do not consider it
now.
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cannot survive summary judgnent.

Dr. Goodwi ch's final contention is that Sinai's review action
was not taken in the reasonable belief that the action was
warranted by the facts known, thereby violating 811112(a)(4). As he
sees it, there was no adm ssible evidence to suggest that the
second opi ni ons were necessary or that he represented a danger to
patient welfare. Essentially, his argunent is that there was an
i nsufficient nexus between the March 8 abri dgenent and the factual
context in which it arose. To support this conclusion, he clains
that in many of the cases offered in support of abridgenent, second
opinions "were in fact part of the file," and that Sinai made no
effort to discover the facts underlying the absence of a witten
second opinion in the remaining cases "to see if patient welfare
was in jeopardy."”

We begin our analysis by addressing Dr. Goodw ch's assertion
that there was no evidence to suggest that the second opinions were
necessary or that he represented a danger to patient welfare
Wt hout question, the record refutes both of these assertions. As
to the necessity of the second opinion requirenment, Dr. Goodw ch
hi msel f repeatedly agreed to the wi sdom of its use. Having said
that, we sinply point out that such allegations are irrelevant to
our focus here -- a focus in which we nust decide whether, upon
consideration of the totality of the circunstances, Sinai's
prof essi onal review action was objectively reasonabl e. For reasons

t hat by now shoul d be apparent, we respond to this inquiry in the
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affirmati ve.

As to the remainder of Dr. Goodw ch's argument on this issue,
specifically that in "many" of the cases at 1issue in the
abri dgenent process, second opinions were part of the file, the
only factual support he offers is Dr. King's testinony concerning
two cases he reviewed. At the April 30 Hearing, Dr. King testified
that in one case, there was a witten consultation in the patient's
chart. Al though he conceded that, in the other case, there was no
witten second opinion in the chart, Dr. King maintained that the
chart did reflect that another attending physician was "actively
i nvol ved in the managenent of that patient."” Such evidence hardly
supports the proposition that the MC acted unreasonably,
especi ally when considered in the context of the nunerous cases in
whi ch no second opi nions were obtained, of which it was nade awar e.
We have already addressed Dr. Goodw ch's contention that Sina
negl ected to review the cases in which a second opi ni on was absent

to see if patient welfare was threatened.

V.
In this case, the record reflects that the restriction of Dr.
Goodwi ch's privileges was |limted to the activity pronpting it,
nanely his repeated failure to conply with the second opinion

requirement -- a requirement he voluntarily consented to many tines

over a four-year period. In light of that nonconpliance and the

record of patient care-related issues raised with him over an
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extended period, the summary judgnent record reflects clear
evidence sufficient to establish that the hospital, conscious of
the need to protect its patients, acted in an objectively
reasonabl e fashion in restricting Dr. Goodw ch's privil eges.

The evidence proffered by Dr. Goodw ch, rather than rebutting
the objective reasonableness of those actions, addr essed
prelimnary and tangential matters, thus failing to denonstrate a
genui ne dispute of material fact as to that issue, the only one
before the court. W hold, therefore, as did the Court of Speci al
Appeal s, that the trial court was legally correct in its grant of

summary judgnent. Goodw ch, supra, 103 MJ. App. at 353, 653 A 2d at

547.

Qur decision is based upon HCQ A i munity provisions, so we do
not reach the applicability of the Maryland statutory provisions.
W, therefore, pause only to voice our agreenment with the Court of
Speci al Appeal s that because the Maryland statute requires that a
menmber of a review conmttee act in good faith, while the HCQ A
enpl oys obj ective standards of reasonabl eness, "[t]he State law ...

may, 1n_sonme circunstances, provide additional imunity or

protection to nedical review bodies. The State |law is preenpted by
the Federal only to the extent that it provides |l ess imunity than
the Federal, not to the extent it provides nore." |d. at 355, 653

A. 2d at 548.
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