HEADNOTE

Dennis Gordon v. Patricia Gordon, No. 976, September Term, 2006

MONETARY AWARD; MARI TAL HOVE; TENANTS BY THE ENTI RETY; F.L. 88 8-
201(e)(3), 8-205(b) - The parties were wlling to distribute
marital property by title. However, wi fe al so sought rei nbursenent
of $30,000 in nonmarital funds used to acquire the parties’ marital
home, titled as tenants by the entirety. By way of a nonetary
award, the circuit court reinmbursed the wife for the $30,000 she
contributed, and distributed the remaining property by title.
Ther ef ore, exclusive of the nonetary award, the wife was to receive
approximately 56% of the marital assets, while the husband was to
recei ve about 44% Aside fromF.L. 8 8-205(b)(9), the wife did not
rely on any other statutory factor in F.L. 8 8-205(b) to support
her request for “reinbursenent,” nor did the court appear to rely
on any other statutory factors.

A party who contributes nonmarital funds to the acqui sition of
real property titled as tenants by the entirety is not entitled to
an automatic refund. Instead, a nonetary award nust be nade in
accordance with Title 8 of the Famly Law Article. A nonetary
award nust conport with the underlying |egislative purpose of
correcting inequities in regard to the way in which marital
property happens to be titled. Therefore, the nonetary award is
vacated and the matter is remanded to the court for further
consi derati on.
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This appeal is rooted in divorce proceedi ngs between Dennis
Gor don, appellant, and Patricia Gordon, appellee. In a Judgnent of
Absol ute Divorce (the “Judgnment”) issued by the Circuit Court for
Howard County on May 23, 2006, the court, inter alia, awarded
physi cal custody of the mnor child to appell ee, and gave appell ee
a monetary award that included reinbursement for the wfe's
contribution of $30,000 in nonmarital funds used to acquire the
marital honme, owned by the parties as tenants by the entirety.

On appeal, M. CGordon poses the follow ng four questions:

1. Did the Chancellor err in granting a Mrital
Property Award to Appel |l ee?

2. Did the Chancellor abuse his discretion in the
child custody provisions of the Judgnment?

3. Did the Chancellor abuse his discretion when he
granted a “Crawford” credit to Appellee?

4. Did the Chancellor err when he declined to find
that Appellee was voluntarily inpoverished?

For the reasons that follow, we shall affirmin part, vacate

in part, and remand for further proceedings.
FACTUAL AND PROCEDURAL SUMMARY

The parties were married on June 18, 1994. Their only child,
David, was born on July 5, 2001. Wuen the parties separated on
Novenber 20, 2004, appellee and David remained in the marital hone
i n Col unbi a.

On Decenber 6, 2004, appellant filed a “Conplaint for Cust ody,

Visitation and G her Relief.” Then, on Novenber 28, 2005, he filed



an “Anended Conpl ai nt for Absolute Divorce.”! On Decenber 8, 2004,
appellee filed her “Conplaint for Absolute Divorce, or In the
Alternative Limted D vorce, and O her Equitable Relief,” which she
anended on February 10, 2005, and July 15, 2005. The court
consol i dated the cases by Order docketed on March 9, 2005.

Fol | owm ng proceedi ngs conduct ed by a donestic rel ati ons nmaster
in the sumrer of 2005, concerning child custody and child support,
the master issued findings of fact and recommendati ons on August
19, 2005. Both sides filed exceptions. Thereafter, on Decenber
19, 2005, the court entered a “Menorandum and O der” and “Order
Pendente Lite” granting joint | egal custody of David, with primary
physi cal custody to appell ee. Appellant was granted visitation, as
fol | ows:

Al ternate weekends beginning Decenber 15, 2005 from

Thur sday after daycare/school until Monday at 8:00 a. m;

Tuesday or Wednesday eveni ng each week; on the Tuesday
precedi ng t he Def endant’ s weekend the visitation shall be

from after daycare/school until 8:00 p.m and on the
al ternate weeks, it shall be Wednesday eveni ng fromafter
daycar e/ school unti | Thur sday nor ni ng at

daycar e/ school [ . ]

In addition, the court ordered appellant to pay nonthly child
support of $1,180, retroactive to January 1, 2005. However,
because appellant had already paid half of David s pre-school

expenses, the court reduced that anopunt to $712 per nonth. In

! Appell ant requested, inter alia: (1) an absol ute divorce;
(2) joint legal and physical custody of David; (3) a “reasonable
schedul e of access to [David] . . . .”; and (4) a nonetary award.



addition, appellant was ordered to pay arrearages of $5,696 by
Decenber 20, 2005. Use and possession of the marital hone was
awar ded to appel |l ee, pending final judgment.

Trial comrenced on Decenber 6, 2005, and continued on Apri
20, 2006, and April 21, 2006. Both parties were in their md-
forties when the trial comenced.

At the outset of the proceedings, the court reviewed wth
counsel the issues that were in dispute. The follow ng colloquy is
pertinent:

THE COURT: Al right. Now, what issues are - are - are
settl ed here?

[ APPELLEE’ S COUNSEL]: None, Your Honor.
THE COURT: None? No issue is settled?

[ APPELLEE' S COUNSEL]: Unfortunately not, Your Honor.

THE COURT: So we're going to have to go through all - al
t he personal property.... |Is that what we’'re going to do?
[ APPELLEE’ S COUNSEL]: | would certainly hope not. \%%

position has al ways been t hat what has been split already
Is an equitable split of the property and Ms. Gordon is
fine with keeping what's in her hone and allowng M.
Gordon to keep what’s in his hone and in the storage
facility. |1 don’t believe that’s M. Gordon’s position,
but that is certainly fine with nmy client.

* * *

THE COURT: Al right. Oay. Now, so let’s go over the
i ssues and see - and see what things are about here.

* * %

[ APPELLEE'S COUNSEL]: My position, Your Honor, on
nonetary award is that - is that | would |eave for
discretional. | can't give you a figure because | think



it’s unfair to do so. | think the Court is going to need
to hear all the evidence and take - and nmake a deci sion
based upon the equities.

THE COURT: So you - you have no clue?

[ APPELLEE'S COUNSEL]: [I'm not suggesting that, Your
Honor. | think some of it’s going to depend on how t he
testinony falls out.

THE COURT: And you have no clue how the testinony is
going to fall out?

[ APPELLEE’ S COUNSEL]: | - 1| do, Your Honor.
THE COURT: So what's your position on marital award?

[ APPELLEE'S COUNSEL]: M position on marital award is
that Ms. Gordon is entitled to one, depended upon the
Court’ s other decisions on use and possession -

* * %

THE COURT: Let’s assune | gave you everything up to this
point that you' ve talked about [i.e., nonthly child
support of $1,697; rehabilitative nonthly alinony of $500
for two years,[? three years of use and possession, and
Crawford credits]. Wat woul d be your position on narital
awar d?

[ APPELLEE’ S COUNSEL]: If you gave us everything that we
were to request, Your Honor, then ny position on marital
award would be that each of them keep what’s in their
nanme at this point.

THE COURT: Ckay. Al right. [Counsel for appellant],
all right, what’'s your position....

* * %

[ APPELLANT' S COUNSEL]: Monetary award, | am perfectly
satisfied with the parties keeping the titled positions
and under which Ms. Gordon will walk away with far nore

2Appel | ee later withdrew her alinony request.
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than M. Gordon. 3

Appel l ee testified that it was appellant who insisted on the
separati on. She denied that she asked appellant to |eave.
Appel I ant di sputed that contention, stating:

[We couldn’t cone to any sort of resolution about the

direction our marriage was going to go. And, so, it was

obvi ous that there was going to be no resolution, and it

was during that neeting that [appellee] gave ne an

invitation to | eave and her words to ne was, were, you

have ny perm ssion to go. And that was one of nany

invitations that she had given ne over the years, in

fact, for the two years |leading up to the mediation, |

mean, | had nonthly invitations to go.

M. Cordon left the marital honme on Novenber 20, 2004, while
appel lee and David were out-of-town, visiting her parents. He
acknow edged that he “did not tell [appellee] the specific date
that 1| was leaving. . . .”, but explained that “there was no hope
to . . . reconcile, and to heal our narriage.” The follow ng
exchange i s al so noteworthy:

[ APPELLEE’ S COUNSEL]: So, when she cane back from bei ng

on vacation, and you weren't there, that wasn’'t sonet hi ng

she woul d have been expecting?

[ APPELLANT]: No, it wouldn’'t.

During the marriage, both parties worked outside the hone.

During this discussion, neither side nentioned the wife's
request for rei nbursenent of her nonmarital contribution of $30, 000
used in the purchase of the marital hone. The matter cane up
during the course of the wife's direct testinony, when her attorney
sought to establish that her $30,000 contribution derived from
nonmarital funds. In her Rule 9-207 “Joint Statenent of Marita
and Non-marital Property,” appellee also included a footnote
advi si ng of her $30, 000 contribution.
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Appel  ant has a master’s degree and works in the banking i ndustry.
Appel l ee, who holds a bachelor of science degree, has been a
consultant to the health and wel fare benefits industry. For mnuch
of the marriage, appellee’s incone exceeded appellant’s.

In February of 2002, appellant lost his job with Bank of
Anerica, when the bank noved its credit division to North Carolina.
Until then, the parties had evenly divided all [|iving expenses,
al t hough appel | ant earned | ess than appellee. As a consequence of
appel I ant’ s unenpl oynent, appel | ee assuned fi nanci al responsibility
for 60% of the famly’'s expenses. Appellant renai ned unenpl oyed
until April of 2003, when he began working as a financial analyst
for Provident Bank. Appellant earned gross wages of approxi mately
$70, 000 and $73, 000 i n 2004 and 2005, respectively, and expected to
earn approxi mately $75,000 i n 2006, excludi ng bonuses.

During the narriage, appellee worked for AON Consulting
(“AON’) in Bethesda, providing consulting services for enployee
benefits pl ans. In 2002 and 2003, she earned approximtely
$107,000 and $103,400, respectively. From January through
Sept enber of 2004, appellee earned approxi mately $113, 406.

Begi nning in January 2004, appellee worked from hone one day
a week. However, on Septenber 21, 2004, appellee received a letter
of reprimand from her enployer, claimng she had insufficient
billable hours and business devel opnment. At trial, appellee
expl ai ned that her sales were “a little bit | ow and they determ ned

that ny performance in terns of how nuch business | had devel oped



was not sufficient.” Appellee tendered her resignation fromAON on
Sept enber 24, 2004, with two weeks notice. The follow ng
di scussion is rel evant:

[ APPELLEE’ S COUNSEL]: Did you speak to M. Gordon upon
your receipt of this letter or nmeno [of reprimand]?

[ APPELLEE] : That evening | did.

[ APPELLEE’ S COUNSEL]: And what was the substance of that
di scussi on?

[ APPELLEE]: | told Dennis what had transpired and what
t he di scussi on was between the two managers that had net
with ne and | told him that | could not neet the

expectations that they had for ne up to and including
that they were now requiring that I show up in Bethesda
every day between set and specific hours. | had never
wor ked any set and specific hours in 12 years. And in
order — and | had just worked out earlier that year with
them an arrangenment to have a flexible schedule. I
didn't know—if | didn’t have the ability over the years
to get the type of revenue they were expecting, |
couldn’t have that in 60 days that they were requiring.

| discussed it with Dennis and | said, | don't think
| have a choice | eft here based on this review except to
| eave. And he said, well, why don’t you | eave tonorrow
And | said, well, | at |least need to get all of ny things
gat hered, put together all of ny reference[s] and other
i nformati on so that | have sone ability to | ook for work
at sonme other point. At this point too, ny stress |evel

was really poor — | had such high stress. 1’mnot a very
big person and | had lost 15 pounds dealing with the
stress of work and ny marriage. | was down to about 100
pounds. M/ heart was palpitating. And | -1 also said
to Dennis that night, | said, either this jobis goingto
kill me or you will, this marriage thing. And |’ m not

going to have both, so | needed to focus on our famly.

[ APPELLEE’ S COUNSEL]: So what did you do as a result of
the performance review and your discussion wth your
husband and your deci sion — own deci si on- maki ng?

[ APPELLEE]: | turned in ny resignation [to AON] on the
24t h [of Septenber of 2004].

Appellant’s recollection of events is reflected in the



foll ow ng testinony:

[ APPELLANT’ S COUNSEL]: . . . What know edge did you
acqui re about [appellee’ s] termnation with Aon?

[ APPELLANT]: She canme to ne and told ne that she was
going to resign, she had already nmade the deci sion.

[ APPELLANT’ S COUNSEL]: Did she explain why?

[ APPELLANT]: Well, she just didn't appreciate the
repri mand that she had been given, and decided that she
wasn’t going to step up and do what they asked.

[ APPELLANT' S COUNSEL]: And what was your reaction to
that, if any?

[ APPELLANT]: Well, | didn't react to it, because | knew
she, you know, she was under pressure to increase her
performance. And that was the poi nt where, you know, she
was given the reprinmand.

Her question to nme was, when shoul d she resign, not
if she should resign. And | said to her, well, if you
are going to resign, you can do it tonorrow, because it
is not going to make a difference in the end.

And that was the advice she asked for [sic] nme, and
she didn’t take that advice.

On cross-exam nation, the follow ng transpired:

[ APPELLEE’ S COUNSEL]: [I]t was the begi nning of Cctober
‘04 approximately that she resigned?

[ APPELLANT]: | believe it was Cctober 8th. !

[ APPELLEE’ S COUNSEL]: Okay, and you left [the marita
hone] on Novenber 20'", of '04?

[ APPELLANT] : That is correct.

* * *

[ APPELLEE’ S COUNSEL]: Ckay, at the tine that Ms. Gordon
resi gned Aon, and she cane to you and told her [sic] of
the situation, did you tell her that I'"m going to be

* From appel l ee’ s testinony, it appears that October 8, 2004,
was appellee’ s |ast day of enploynent with AON.
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| eaving the honme, this may not be a good idea?

[ APPELLANT] : She had been telling nme to |eave, so, |

mean, no, | didn't tell her I'’m |leaving, she had been
giving nme invitations, in fact, during the nonth of

Cct ober, you know, maybe two or three tinmes, she gave ne
| eave to go.

[ APPELLEE’ S COUNSEL]: She -- but she had been giving you
invitations to | eave, by your testinony, for two years.

[ APPELLANT] : That’s right.

[ APPELLEE' S COUNSEL]: And you hadn't left, you hadn’t
left in two years, at that tine, correct?

[ APPELLANT] : That’'s right, but the event that finally
made the decision was the nediation neeting on the 15'"
of Cct ober, 2004.

[ APPELLEE S COUNSEL] : Whi ch woul d have been after she had
resigned from Aon, correct?

[ APPELLANT] : That woul d be correct.

In January of 2005, appellee comenced full-tinme enpl oynent
with Human Capital Consultants, LLC (“HCC'), with an annual base
sal ary of $50,000, plus a 25% commi ssion. In Septenber of 2005,
however, HCC changed appel |l ee’ s conpensation to a 35% conmm ssi on,
wi t hout any base sal ary, “pending the devel opnment and successful
award of contracts” tothe firm By that tinme, appell ee had earned
$35, 737 for the year. When trial resuned in April 2006, appellee’s
conpensati on package had changed agai n; she earned a base sal ary of
$25, 000 per year, plus conm ssion.?®

Ms. Gordon explained that she did not inmmediately | eave HCC

because she felt that several proposals she had submtted while at

®> The record does not disclose the percentage.
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the firm mght prove successful, which would inprove her
conpensati on package. Nevert hel ess, she was seeking other
enpl oynent . Appel l ee stated: “I prepared ny resunme and |’ve
submtted nmy resune to several conpanies |locally based in response
to positions that they’ ve posted that could utilize my current
skills that [sic] and devel op others.” Beginning in Cctober 2005,
she “applied for three positions.” The following colloquy is
rel evant:

[ APPELLEE’ S COUNSEL] : Ckay. Did you nmake a deci sion
ultimately not to | eave the enploynment of Human Capita
Consul t ant s?

[ APPELLEE] : | decided to work at Human Capita
Consul tants concurrent with looking for other work,
because one of the things | had done and felt | had done
somewhat successfully was to - we hadn’t won the
contract, but we had made a lot of progress towards
getting close to sone significant rewards and t he type of
wor k that we were doi ng and the type of work that we want
to do long term So concurrent with | ooking for another
job, I've continued to do things |ike wite proposals for
work in the enployee benefits field. Many, nany
proposal s and continue to believe that the business that
| work for is one that in a matter of tinme, will be very
successful, beyond where we’ ve been.

* * %x

[ APPELLEE’ S COUNSEL]: Okay. Wiat is your present plan
with regard to your enpl oynent?

[ APPELLEE] : Oh, we’'re very hopeful at Human Capita
Consultants that sonme of the proposals that we nade to
various organizations in the netropolitan — in the
m d-Atlantic area wll be successful and allow for the
firmto restore and/or inprove on ny — on the salary
package that | had before. | do believe that.

* * %

[ APPELLEE’ S COUNSEL] : [Dlid you ask [your boss] to
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change your conpensation rate in Septenber of 04 — ' 05?
[ APPELLEE]: | did not.

[ APPELLEE’ S COUNSEL]: Did you ask himto reconsider his
decision to take you off a $50,000 base and 25 percent
commi ssi on?

[ APPELLEE] : [My enployer] said that the financial
position of the firm was one that required additional
revenues to be received before he could restore the
conpensation — the base — at |east the base salary
portion of conpensation. But again, we had been on
several pieces of business and we weren't successful
Sone of those reasons being the use of our conpany. But
we felt that we have a conbi ned package of skills in the
four people in the organization to ultinmately be awarded
business simlar to what |’ve always done in ternms of
enpl oyee benefits consultant services. So the hope was
that as quickly as we would win a bid, the conpensation
portion of it could be restored.

* * %

[ APPELLEE’ S COUNSEL]: Have you given yourself any Kkind
of time period to start to earn incone from your
conmi ssion on these status [sic] at the present tine at
Human Capital ?

[ APPELLEE] : Yes, | have. . . . | have determ ned that

would try diligently wth the fir[m to continue business
devel opnment for about three to six nonths. And again, at
the sane tinme, | would continue to |look for a position.
One of the positions that |'ve applied for is at Turk
Val ue Resource. They're |l ook [sic] for a human resource
direct [sic] and |I've applied for [t]hat position within
the last couple of weeks. But ny goal in sort of
deternmining what | can do and when certainly is taking
into consideration what | need to do as a single nother.

Wth regard to appellant’s claimthat appellee is voluntarily
i npoveri shed, the following testinony is relevant:

[ APPELLANT S COUNSEL]: And woul d you tell us pl ease who

you’ ve applied for other jobs with other than Turk Vall ey

(phonetic).

[ APPELLEE] : | applied at the University of Maryl and
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Medi cal Center in Baltinore and | applied at
Constel l ati on Energy in Baltinore.

[ APPELLANT’ S COUNSEL]: Now, when you applied to the job
at the University of Maryland, did you apply for a job
conparable to the one you had at AQON?

[ APPELLEE] : They’ re not an enpl oyee Benefits Consulting
firm | applied for the position of Benefits Minager.

[ APPELLANT’ S COUNSEL]: Benefits Manager. So that woul d
not have been at a salary | evel that was consistent with
what you earned at AON, would it?

[ APPELLEE] : | don’t know. First of all, it’'s in a
di fferent marketplace than ny AON position. | think it
woul d be at a | ower salary level. But I'll have to nmake

a decision about being a single nother and caring for
David. And |I’ve decided that any enpl oynent that | take,

needs to take that into consideration. And 1’ ve
personal ly made a decision that the furthest job that |
would go — as far out as | would go would be nmaybe
Baltimore to work. | drove into Bethesda for 12 years
enduring incredi ble comutes. Particularly on days . . .
when it would snow and | had three and four hour
commutes. It wasn’'t conducive to nmy relationship with
David before and I'm not feeling like that’s the
direction I want to take, any enploynent that | take,

which is why I chose Human Capital Consultant[s]. And
which is why |I’ve stayed there. [I]t puts ne close to
David. Flexibility to get him... | can set ny hours
and once we’'re successful in landing the type of work
that we’ve been bidding on, | firmy believe that it wll
continue to offer ne the type of flexibility that 1’ ve
had over the | ast year.

[ APPELLANT S COUNSEL] : Let me — let me see if |
under stand what you' re sayi ng. VWhat you’'re saying, |
think is, that as a single nom you re prepared to take
a position paying you | ess noney than you earned when you
were at AON as long as it keeps you close to home?

[ APPELLEE] : What |I'm saying is, |I'm looking for
positions that can utilize my current skills, develop
others, maybe continue to stay [i]n enployee benefits
consulting and remain close to ny famly. | have
struggled with that through the years. Dennis is very
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aware of the struggle we had with that. |'’mcommtted to
David and if that nmeans that | cannot obtain the exact
sanme salary for driving inside the Beltway i n Washi ngt on,
that’s what it neans.

[ APPELLANT' S COUNSEL]: GCkay. Now, you will agree, wll
you not Ms. Gordon, that as a result of the experience
that you've had in this industry, you are capable of
earning a six-figure salary?

[ APPELLEE] : Right nowno. The reality of ny positionis
this, [appellant’s counsel], it is that I would have to
devel op a book of business simlar to the responsibility
| have at Human Capital Consultant[s]. | couldn’t
automatically take or nove ny clients over. Sone of the
clients | serviced are no longer in business. They' ve
been nmerged into | arger organi zati ons and I woul d have to
devel op a book of business. That is what | started with
Human Capital Consultants and | continue to do today.
The conpanies that | — are conpetitors to AON Consul ting
where | worked before, are in locations |ike Northern
Virginia, Wshington, DC, and even further away than
where | was before. They are not an option for ne.

[ APPELLANT' S COUNSEL]: They are not an option because
you don’'t want to work far a field.

[ APPELLEE] : | cannot comute into Washington, DC and
mai ntain any relationship with — with David on a regul ar
basi s.

[ APPELLANT S COUNSEL] : But if you took a job in
Washi ngton, DC, you woul d agree, would you not, that you
are enployable at a six-figure salary.

[ APPELLEE] : As |long as David can nove to Washi ngton, DC
with ne, yes.

[ APPELLANT” S COUNSEL]: kay. Your current situation, in
effect, is that you are hoping that Human Capital
Consul tants wi || succeed?

[ APPELLEE] : Yes, and it's no different than | had at
AON.

* % %
[ APPELLANT S COUNSEL] : And so ... you're willing to
wor k, even though you're earning no income? |Is that

13



accur at e?

[ APPELLEE] : I’m doing two things at one tine. [’ m
| ooking for the possibility of naybe a nore stable type
or different type of position within an established -
| onger termestablished operation. But that doesn’t nean
that they don't have |ayoffs. One of the conpanies |
tried to talk to, was Conputer Sciences Corporation
One, a Human Resource Director there had met with ne and
t al ked about several positions only for —within a couple
of weeks that she was trying to assist nme in | ooking at
positions of the facilities along Route 30, that they
announced that they were on the market. Even |large size
conpani es, CSC had 78,000 enpl oyees. That conpany is
proj ected to be bought by Loc-key [sic], Martin, Northup
Grumman [sic] or Bowng [sic]. One of those | arge — even
| arger conpanies. | don't think there is any guarantee
that even Provident Bank where Dennis is going to be
there. Bank of Anerica ripped his whol e departnent. |
can’t sit and say that there’s any insurance in any
position that | would take in terns of where it woul d be
long term | think when we go to work, we assune that
there maybe there m ght be a job or maybe there won't be.
I"’mtrying to make nore of ny way and | believe that |
can work with [y enployer] to sort of devel op somet hi ng
t hat can be there longer term

* * %

[ APPELLANT' S COUNSEL]: . . . But you're wlling to
essentially to work for free for six nonths to give that
atry, is that accurate?

[ APPELLEE]: That’s ny personal deci sion.

Both parties were actively involved with David' s care during
the marri age. The parties agree that David performed well in
pre-school and is in excellent health. There is no contention that
either party is an unfit parent.

After David s birth, appellee took twelve weeks of maternity

| eave, plus “an additional transitional period back to work of four

weeks.” Appellant took paternity | eave for six weeks. Describing
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the parties’ respective responsibilities with David follow ng his
birth, appellee recall ed:

W all sort of helped in caring for David. [ My] Mom
arrived about two weeks after David was born. And we
split - Dennis and | had sort of split the day where he
did alot of the later hours. | was nursing David, so it
was very inportant [for] nme to eat and get proper rest so
that ny body would respond in a fashion to be able to
nurse David. So he would watch over David when | would
try to rest. So we shared a |ot of sort of that caring
for Davi d.

In contenplation of appellee’s return to work, the parties
hired a nanny in Novenber of 2001. As noted, a few nonths |ater,
in February of 2002, appellant lost his job with Bank of America
and renmai ned unenpl oyed until April of 2003. Although the parties
initially retained their nanny whil e appel |l ant sought enpl oynent,
appellant fired the nanny in May of 2002 because, according to
appel | ee, “he had found her in a couple of situations where he felt
that the safety of David was at risk.” Appellee further recalled
that, “after four or five weeks,” appell ant deci ded that he di d not
want to care for David, and started |ooking for additional child
care. Thus, in June of 2002, the parties enrolled David at the
Goddard School .

Appel | ee described her parental responsibilities during the

ten-nonth period of appellant’s unenploynent, stating:

[When | got honme, | would still - | still assuned caring
for David in the evenings, in ternms of engaging him
playing wth him Inthe norn[ing] - it got to the point

where in the norning I couldn’t even |leave as | wanted
to. You know, |leaving a small child anywhere, at | east
for ne as a nother, was very difficult. Oten tines,

wi shed | could reverse ny position with Dave - wth
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Denni s because | woul d have wanted to stay with him But
Il would - | would play with David and I would get him
ready - help get him ready for bed. Still go in and
check on hi mduring the night.

* * %

[ APPELLEE'S COUNSEL]: During that ten-nonth period of
ti me on those weekends, was M. Cordon participating with
you and Den - David during the weekends in activities?

[ APPELLEE] : Not always. Dennis - Dennis never changed
hi s schedul e when he wasn’t working. | often encouraged
himto - to do all the little things. The getting the
groceries, the running the errands during the week so
that we could focus on famly tine on the weekend and he
didn’t. For exanple, he would still do grocery shopping
on Sunday norning because that was his schedule and
that’s how he wanted it. So it left a lot of - a huge
block of time, frankly, for David and nme to spend
t oget her al one. He was too busy with the chores not
wanting to do them during the week. Even as | work, |
still didall the laundry and | still cleaned up when the
cl eaning | ady wasn’t there. | always vacuunmed. | always
made beds. | always did all that stuff. 1 changed beds,
all that, cleaned up. Those were things that | continued
to do.

As to visitation, appellee testified that she was “willing to
live” with the pendente l1ite schedul e, but considered “the m dweek
di sruption for the overnight visit to be somewhat not the best
working part of it.” She preferred weekend visitation for
appel lant, along with a m d-week di nner, expl ai ni ng:

| believe a weekend arrangenent that starts on
Fridays, returning David to school on Mondays and a md
week [sic] dinner arrangement would be in David s
interest. And | believe that because David needs sone
stability. And he — for himto know when things start,
when — and what the expectation of — is of — where he's
going to be at the next point. As few transitions as
possible. Living in a honme where there’s sonme stability
for himin terns of this is hone and this [is] where |
conme. That's what | believe David needs.
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According to appellee, it was not in David' s best interest for
the parties to alternate weekly custody. She expl ai ned:

Well, for one thing, Dennis and | — | think that
Dennis and | do not communi cate well enough to nmake a
scenario |ike that work. And David we’ ve established
sonme roots within Colunbia that he’'s very aware of. And

he needs sonme stability. He's already dealing wth
separated [sic] and parent and having issues wth
t hat .

And he is asking a |l ot of questions. He is dealing
with the whole issue of why daddy isn’t here. \Wen he
observes other fanmlies with a daddy and he needs to have
sone stability that provides for him sone continuity
during the week. You know, soneone who' s responsi ble for
himto get — to make sure there isn’t the disruption of,
for exanple, if he starts his karate — his gymastic
cl asses on Thursdays where he could go to sonme cl asses.

Appel l ee also mamintained that appellant had not availed
hinsel f of all of his visitation opportunities. She stated:

| really struggle with this because Dennis has said
time and time again, he wants to do things, but then the
actions that |’ve seen behind what — what’'s been done,
has been so inconsistent. And | feel that it di sappoints
David a lot of tinmes. Even when he's late picking him
up, Davidis waiting. He s anxious. And if a commtnent
cannot be nade, even when there’s been the fewtines over
the | ast several nonths in terns of keeping sonething on
atinmely basis, time and tinme again doing sonething, |
just feel that information has been lost. And honestly,

he has been, just |ooking at the - he supported
financially David s education, but he's never at the
school. | don’t understand that. [H e never does [sic]
to the school, except to talk to the teacher once in a
while and won't participate in any activities. Even
t hough he knows they’'re going on, | really struggle with

how [t] o connect those two things.
When appel l ee’s counsel asked appell ee whether she thought

appel l ant wanted to be a part of David s life, she responded:
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He doesn’t. . . . | invited himto cone to [David’s
school] evaluation and he didn't cone. He knew there
were field trips, he didn't come. |’ m questioning what
he really wants to do. He — | even invited himback in
the spring to David s choir performance at church. He
was singing in the Easter play. He didn’t cone. He
doesn’t tell me he’s not coming, but |I’ve extended an
offer for himto participate. He gave up gymastics well
before he left our hone. He wasn't interested. Dennis
even suggested that if it wasn’t fun for him he had no
i nterest in doing these things.

I would disagree [sic] that parenting is not
necessarily about ne having fun, but hel ping to devel op
him Wth the type of energy, conpassion and those types
of things. And |’ve dedicated nyself since day one to
doi ng that. He's been invited a lot of tinmes and he
doesn’t show.

The foll ow ng col |l oquy on cross-exam nation is also rel evant:

[ APPELLANT" S COUNSEL] : [ Appel l ant] has asked to have
equal tinme with the child . . . has he not?

[ APPELLEE]: And I’ve — | have - he has asked -
[ APPELLANT S COUNSEL]: And you have refused.

[ APPELLEE] : | have not refused. | have suggested to him
a schedule that | believe to be in David's interest.

[ APPELLANT' S COUNSEL]: | see, but didn't M. Gordon tel
you t hat he thought that he had sone i dea of David' s best
interest as well?

[ APPELLEE]: He, he didn't.

[ APPELLANT S COUNSEL]: Well, do you concede his rol e as
a father to have an equal voice with you in determning
the child s best interest?

[ APPELLEE] : | believe Dennis and | can at some point
maybe wor k out sone di scussion around what m ght be good
for David and his education and sone of his upbringing.
The difference is, we don’'t agree on nmuch. And t hat
often leaves — would |eave David wthout anything.
That’ s been the case before when he was at the hone, he
woul d just say go ahead, and that’s what | did. | - |
was the one who thought of the activities to sort of
point David in the direction that he — he wouldn’t cone
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toalot of these activities. [Appellant] had no interest
and he didn’'t want to do these things. He wouldn’'t take
the tine to research a suggestion and try to have it

work, so | did. | cane up with gymastics. | canme up
with a lot of these things that we did as a famly or
then separately, just as David and ne. | was al ways the

one really | ooking out for that portion of David s life.
What coul d he be involved with to help himdevel op even
out si de of school .

School is a good exanple. [Appellant] had full
access to everything at Goddard. And he didn’t — and for
an entire year now, except for . . . a couple of visits
and taking David out to lunch, not sitting with himin
his class necessarily, and |I think that maybe he went to
the father’s day activity, but that was it. There's a
| ot that you don’t know about the child if you don’'t do
that. . . . It’'s nore — there's invol venent during the
day that has to take place. You don't just drop himoff
and pick himup. 1’ve already |learned that if you don't
stay i nvolved with the school, you will dim nish how rmuch
your child really gets out of it.

| try to stay involved with David and his
activities, even if it means | mss sonething at work

Even if it means | mss sonething that I want to do
|’ve done that. 1’ve made the sacrifice. | can't say
that Dennis has. | don't see that that’s what he really

wants to do.

Appel | ant di sputed appel |l ee’s account. When asked about his
involvenent in David' s life, appellant testified that, other than
breast-feeding, he did “everything else . . . in abundance.” The
follow ng colloquy is pertinent:

[ APPELLANT’ S COUNSEL]: Conpared to Ms. Gordon, were

there any activities, or tines, or specifics of childcare

that you did not do, other than the breast-feeding that

you just nentioned?

[ APPELLANT] : No, | mean, | made nost, | was the cook in

the house, for the nost part. | made all of his neals,

his |unches, served everybody dinner. And you know, |

did the grocery shopping and everything for the famly.

Ran t he househol d errands, paid the household bills....

Wth regard to appellant’s involvenent with David s pre-
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school, appellant testified as follows:

Well, for the nost part, well, | say nost frequently
[it] has been dropping hi moff, picking himup, you know,
of course, that happens daily. And at |east, daily | was
doing either drop off or pick up. And for about 13
nonths | was doing drop off and pick up

And since, and | make sure that | talk to the
teachers about his performance, how he has been
progressing. And, in fact, since Novenber of 2004, 1’ ve
had si x parent teacher conferences with his teachers, and
they only give report cards out twice a year, so | have
had many nore conferences than they would normally ask
you to do. And sonetines |I'll attend special occasions,
like last year, | attended the Father’s day they had, and
so forth.

David has his own bedroom at appellant’s apartnent, with a

pl ayground and pool nearby. During visitation, appellant attends

to David's nmeals and his hygiene. Mor eover, appellant did not

believe that David' s upcomng enrollnment in kindergarten at a

Clarksville public school would present any difficulties

appel

for

lant.® M. Gordon al so acknow edged that David has adjusted

“very well” to the visitation schedule, stating:

spent

David has al ways been very happy, and he is very
cheerful, always in good spirits, playful. He knows the
schedul e of when he is going to visit next, how | ong he
is going to stay, he makes plans for what he is going to
do when he cones back, and he is very well adjusted.
There has been no problens transferring to, from md
week or not, | nean, there has been no, no indication of
any problem at all

Nevert hel ess, appell ant conpl ai ned that the amobunt of tinme he

with David under the pendente lite order was “rmuch,

appel

much

¢ Derek Southard, David' s godfather and a close friend of
lant, lives nearby. He testified that he is able and willing
to help with David shoul d appel | ant need assi stance.
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| ess” than he had spent with David historically; he sought equa
access to his child. The follow ng exchange is rel evant:

[ APPELLANT’ S COUNSEL]: Are you . . . based on your
hi storical involvenent with [David], a fit and proper
person to have custody of hin®

[ APPELLANT]: | am

[ APPELLANT' S COUNSEL]: If the Court were to tell you

| ook, M. Gordon, | want you to wite the visit - the
child access schedule for this boy, what do you think
woul d be in his best interest?

[ APPELLANT] : It would be in David’' s best interest to have
both ne and Pat involved as fully as possible in David' s
life. He shouldn’t be deprived of Mdther nor Father, and
then that woul d be the foundation --

[ APPELLANT” S COUNSEL]: Well, how would you practically
i mpl enent that?

[ APPELLANT] : | guess, practically, | nean, if you want to
look at it, | think, in the nost fair way that | can
think of, you know, having joint I|egal custody and
splitting 50/50 the time with him you know, as well as
we can do that.

[ APPELLANT' S COUNSEL]: Based on the location of your
enpl oynent, the location of Ms. Gordon’s enploynent,
your residence, her residence, Goddard School and the new
el ementary school that he wll be going to, can that
practically be arranged?

[ APPELLANT] : Well, yes it can because, you know, he woul d
be only, again, about the same distance fromthe house,
except it is in the opposite direction. And so it is no
difference logistically than it had been previously.

[ APPELLANT” S COUNSEL]: A week away from Mom m ght seem
like a long tinme to a little boy. |Is David allowed to
t el ephone his nother while he is in your care?

[ APPELLANT]: Yes, he is, David can telephone nommy
whenever, whenever he |ikes.

According to appellant, he is able to comrunicate effectively
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with appellee, so as to permt the court to inplenent a joint
custodi al arrangenent. He said:

[We were able to you know, take the [pendente 1ite]
order and vary fromthat, and discuss it and conme to sone
deci si ons about what we could to do, you know, get David
back and forth to where he needed to be, and to neet his

needs.

We meke phone calls to each other, even sonetines,
phone calls for sone things that seemmnor, like | left
his coat, and she called ne and said, hey, you left his
coat, I'Il giveit to you at sonme point intime. O hey,

you need to buy hima new toot hbrush, the Doctor said so,

because, you know, because of [getting] strep. So, those

ki nds of conmuni cati ons are goi ng on.

And [we e-mail], | nean, if you read the e-mails you

wi |l see the kind of comruni cation that has been going on

between us to talk about all of the issues, getting him

back and forth to church, choir practice, you know, when

he has been sick, you know she would call nme and tell ne

what has been goi ng on, so the kind of comuni cation t hat

we need to undertake, is there, and again, the e-mails

woul d show that. The visitation |log shows that, so, |

mean, so, we are doing it, we are doing it.

The parties also testified about the marital hone, |ocated at
6424 Enpty Song Road in Col unbia, which was purchased on July 19,
1995, for $295,188, and titled as tenants by the entirety (“TBE").
In connection with that purchase, it is undisputed that appellee
contributed $30,000 from her nonmarital 401(k) account. The
parties val ued the hone at approximately $600, 000, with renmaining
i ndebt edness on the property of $285, 000.

In her testinony, appellant addressed her contribution of
$30, 000 used to acquire the marital home. She stated: “[We were
recently married and wanted to purchase the hone and | had a
retirement account with G gna of about $40, 000.00 at the tine. And

| renoved $30,000.00 fromny retirenent account to help fund the
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purchase of our hone.” Appellee noted that she “worked for C gnha
right out of college,” from“June of 1982 until August of 1992.”

She confirnmed that “all contributions made to that Ci gna 401k

account were made during [that] period of time.” \When appellee’s
counsel asked her if there was “any particular reason” that “the
noney came from|[her] 401k,” appellant expl ai ned:

There’s a couple of reasons. First, it was the
pl ace we had noney to access the purchase of the hone.
We had just been married in 1994 and had paid for our own
weddi ng so we didn’'t have anywhere else to get noney.
But the builder had made us a good enough offer. And
that was - Dennis suggested that it was an exchange of
one asset for another. So we went ahead and we did
t hat . 7"

Appel l ant testified that he regarded the $30, 000 contri buted
by appellee as a gift to the marriage. He expl ai ned:

[ APPELLANT]: . . . [When we got back from our honeynoon
in, | guess it was |ate June of 1994, Pat brought up the
subj ect of buying the house. M response to her was, you
know, why don’t we - you know, we didn’t have any noney
left, I mean, so we needed to save for the down paynent
on the house.

So, you know, it mght take us a year, 18 nonths
before we could buy a house. Well, she wasn't quite
satisfied with waiting that |long, and so she offered up
voluntarily, her 401K account to put on the down paynent.
And | didn't want to do that, and in fact, | resisted
t hat .

But she kept insisting, and so she, as far as | was
concerned, gave a gift to the marriage, and | | ooked at
it and said, well, you know, it is really noving, from
one asset to another, in other words, this wasn't going
to go to waste. So, you know, and with her insistence,
you know, we went ahead.

'Not abl y, appel |l ee never stated that the parties understood
that she was to be reinbursed in the event of the dissolution of
the marriage. Nor did she assert that the noney was not a gift to
the marri age.
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[ APPELLANT S COUNSEL]: Di d she ever ask you to repay that
$30, 0007

[ APPELLANT]: No, she didn't.

[ APPELLANT'S COUNSEL]: Did she ever give you any

indication, prior to this law suit, to suggest that she

regarded it as anything other than a gift?

[ APPELLANT]: No, she didn’'t?

Wth regard to the use of her $30,000, appellee expl ai ned:

[I]t was the pl ace we had noney to access the purchase of

the honme. We had just been married in 1994 and had paid

for our own wedding so we didn’'t have anywhere else to

get noney. But the buil der nade us a good enough offer.

And that was - Dennis suggested that it was an exchange

of one asset for another. So we went ahead and we did

t hat .

Appel | ant drew approxi mately $15,300 fromthe parties’ hone
equity line between the fall of 2003 and the fall of 2004. He
testified that approxi mately $5, 000 was used to pay off credit card
debt, incurred prior to the separation, and the renmai nder was used
to cover expenses associated with setting up a new resi dence after
t he separation.

On July 21, 2004, appellee obtained $5,900 fromthe parties’
hone equity line to pay property taxes. That nonth, she drew
anot her $5, 700 fromthe home equity line to pay bills for the hone.
Fromthe time of separation in Novenber 2004 t hr ough Novenber 2005,
appel l ee paid the nonthly nortgage paynents of $1637.45, and the
nonthly line of credit payments ($317 per nonth). She also paid

$1,200 for the annual Col unbia Association Parks and Recreation

assessnent; $2,600 for the Howard County tax bill, and $900 for
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i nsurance on the marital hone. Appellant did not contribute to
t hese expenses.® \Wen asked how she afforded these paynents,
appel | ee responded:

|’ ve made the paynents through the salary that I’ ve

earned as well as sonme savings that |’ve had [sic]
accurmul ated prior to our separation. And | had one
account where | had sone cash stocks that | had purchased
from AON And that anount of noney |’ve used as a
supplenment to ny salary to pay for the household
expenses.

Further, appellee noted that, at the tinme of separation, she
had a “savi ngs” account in her nanme, worth approximtely $17, 000.
Appel lee testified that, after the change in her conpensation
package with HCC i n Sept enber of 2005 she used “the majority of the
noney” to cover the nortgage and ot her househol d expenses. By the
time of trial, the account was al nost depl et ed.

In addition, in January of 2006 appell ee repl aced the furnace
in the hone, at a cost of $2,829, by using $2,500 from David's
Uni form Transfers to M nors Account (“UTMA’). She expl ained that
she did not receive the $6,000 incone tax refund that she had
expect ed, because appellant took certain deductions that she had
intended to take, wthout conferring with her. The follow ng
di al ogue i s rel evant:

THE COURT: . . . Al right, so why did you take the
noney out of the UTMA account?

[ APPELLEE] : Because | did not have enough funds to cover

8From Novenber of 2004 to the tinme of trial in Decenber of
2005, appellant did not pay child support, but did pay half of
David' s tuition at the Goddard School .
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certain bills for the hone. And | was anticipating a
return, after ny taxes were filed on March 17, and up to
and through currently, | have not been able to get ny
returns acconplished, because of . . . deductions that
have been taken on the hone by Dennis.

* * %

And there is conflict as to those deductions. And

he took credit for David, and he took credit for the

nortgage i nterest anounts.

Appel | ant conceded that he took deductions for half of the
nortgage interest paynents, half of the taxes paid on the real
property, and half of the honme insurance for tax year 2005, as the
parti es had previously done in 2004. He al so acknow edged that he
cl ai med David as a dependent.

At thetine of trial, M. Gordon had approxi mately $147,000 in
retirenent accounts with Bank of Anerica titled in his nanme, nost
of which was acquired during the marriage. He also had
approxi mately $25,000 of marital property in retirement accounts,
titled in his nanme, wth Provident Bank. Appel | ee  had
approxi mately $78,000 in a retirement account titled in her nane,
nost of which was acquired during the marriage. She also had title
to approximately $125,000 in other retirenment and investnent
accounts, which the parties agreed constituted marital property.
In addition, appellee held an annuity, which the parties agreed was
marital property, that would pay nearly $900 per nonth upon her
retiremnent. She also held a nonmarital nonthly annuity, which
woul d pay approxi mately $630 per nonth, which was to go i nto effect

in 2026, and a nonmarital retirenment account val ued at
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approxi mat el y $20, 000.

At the close of evidence, appellee asked the court to award
her a Crawford credit, because it was “uncontroverted” that, during
t he ei ght een nont hs bet ween separation and the trial, she paid the
carrying costs for the home, as well as other house-related
expenses, totaling $41, 172. In particular, appellee’ s counse
requested a “credit of approximately forty percent of what
[ appel l ee] paid,” i.e., $16, 418.60. Further, appellee requested
rei nbursenent of the $30,000 in “premarital assets” that she had
contributed to the purchase of the marital honme, as well as
rei mbur senent of the $2,829 paid to replace the furnace. She al so
requested an award of $15,300, representing the amount of noney
appel lant withdrew fromthe honme equity Iine. Thus, she requested
a total award of $64, 547.60.

Not ably, in support of her request for reinbursenent of
$30, 000, appellee did not rely on any of the statutory factors
pertinent to a nonetary award, other than F.L. § 8-205(b)(9).
I nstead, her counsel nmintained that appellee traced the source of
funds used by appellee to a “pre-marital” asset, arguing:

[ Appel | ee] contributed Thirty Thousand Dol | ars from her

pre-marital asset. The parties have stipulated that the

asset that she took it from which is again
uncontroverted, was a pre-marital asset. M. Gor don
testified that she took the noney out of there because

she wanted to get into a house, and M. Gordon contends

that it was a gift to the marriage. That’s the only

evidence at all that there was a gift to the marri age.

It’s certainly not Ms. CGordon’s position. She never

said it was a gift to the narriage. Did she ever
specifically tell Mr. Gordon that she was expecting it
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back? No. Did she ever say she wasn’t? No. But what
she did do is, she got -- she has the docunentation [of]
where the noney canme from that it was pre-marital, and
the case law is clear that she’s able to trace the source
of those funds. They were pre-marital funds. It got the
parties a marital asset, and ended up benefitting Mr.
Gordon, because he’s now sitting on a substantial anount
of that booty as well. And she is entitledto the Thirty
Thousand Dol | ars back out of the top of the equity before
any split between the parties.

(Enmphasi s added.)

Appel l ant argued that appellee should not be awarded a
Crawford credit for the costs expended in nmaintaining the marital
home, because she utilized marital funds to pay the expenses. As
to the noney he drew on the home equity |ine, appellant argued that
unl ess the court found that he dissipated the funds, there was no
authority for the court “to allocate funds back to the other side.”
Moreover, in regard to child support, he clained that appell ee was
vol untarily inpoveri shed.

As to the $30,000 of nonnmarital funds contributed by appellee
towards the purchase of the marital hone, appellant insisted it
constituted a gift to the marriage. He asserted, in part:

There was no question about the Thirty Thousand Dol | ars

until we got into this lawsuit. At the time the house

was purchased, there was no indication that that Thirty

Thousand Dol | ars was anything but a gift to the marri age.

... [F.L. 8 8-201 defines marital property as any

interest in real property held by the parties as tenants

by the entireties, unless it’'s excluded by a valid

agreenent. Now, that wasn’t done here. So what we have

is a marital property and a presuned gift. There’s

sinply no way to get around it, because there’'s no

evidence to the contrary. It isalittle cheeky, if I do

say so, that Ms. Gordon at this stage woul d make such a
demand.
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The foll ow ng exchange is al so pertinent:

THE COURT: Well, you could -- you could do it; you could
back-end it... As a marital award.... If you thought it
was, |like, fairness dictated.... [i]t, or whatever... You
know, you can go back that way.

[ APPELLANT' S COUNSEL]: That’s right; that’s the only way

you can do it under ... those eleven points, totry to do
that. Right.
THE COURT: Right; yeah... Yeah..

[ APPELLANT' S COUNSEL]: O fsetting any equities in that
regard, the Court should consider, this was a marriage in
which the parties split the expense of the house fifty-
fifty for nost of the marriage. Even though Ms. Gordon
out-perfornmed M. Gordon in incone sonething Iike sixty-
forty... So M. CGordon was al ways over-contri buting, and
as an equitable offset, that factor should be kept in
m nd.

* * *

As | indicated before, M. CGordon has never sought to
recover Ms. Gordon[’s] property. He has al ways proposed
that there be a wal k-away. She keeps what she has; he
keeps what he has. In that wal k-away, Ms. Gordon cones
out —

* * %

THE COURT: But, | mean, you' re suggesting, |ike, a wal k-
away, and he’s suggesting wal k-away, ... except for the
Thirty Thousand --

* x *
[ APPELLANT' S COUNSEL]: | want to -- | want to enphasize
to the Court, however --

THE COURT: Al right...

[ APPELLANT' S COUNSEL]: -- That when the parties walk

away, Ms. Gordon wal ks away with consi derably nore.
THE COURT: Well ...

[ APPELLANT’ S COUNSEL]: That’'s what you have to keep in
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m nd, because at the end of the day, she has what’s shown
as marital assets that we could put a definition on.

THE COURT: Ri ght.

[ APPELLANT' S COUNSEL]: She al so has these two annuities

THE COURT: Right...

[ APPELLANT' S COUNSEL]: -- That she doesn’t want to put
a definition on, but clearly, by adm ssion of counsel,
have a val ue. Now, | don't care what that value is,

whet her it’s a Dollar or a Hundred Thousand Dol | ars. The
point is, it’s hers, and she wal ks awnay with it, and she
has it for the future; he doesn’'t....

Mor eover, appellant’s counsel argued:

[1]f the Court please, the marital property statute, 8-
205, lists eleven criteria that you have to apply before
you can grant a marital award. Under the circunstances
of this case, where you have two parties whose property
i nterests post-divorce wll not be remarkably dissimlar,

except that Ms. Gordon will have nore; in which there
are no real fault grounds ascribable to either side nore
than the other; in which their contributions to the
marriage are nore or less the same ...; in which the

econoni ¢ circunstances are such that Ms. Gordon clearly
has a high incone potential whenever she chooses to
exercise it; in which the econom c circunstances are the

same right now -- both have their own residences and
their own lives; in which the age of the parties is
relatively young ... in which the -- the parties have

been married for a nodest period of time, nearly ten
years, or twelve years through the date of divorce, there
are really no conpelling grounds that | coul d see under
the statute for you to want to back into a narital
property award.

In rebuttal, appellee’s counsel argued, in part:

Your Honor, with regard to the marital award, | just
wanted to clarify for the Court ... | am in essence
seeki ng a wal k-away with everything except the clains to
t he house... However the Court wanted to fashi on an order
that would be equitable regarding Ms. Gordon’s pre-
marital contribution toward the home is certainly
di scretionary by the Court. And ... if the Court feels
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that it’'s appropriate, it certainly has the wherew t hal

to do it in a marital award that can then be deducted

fromthe proceeds of the sale of the hone....

At the conclusion of trial, the court observed that it had
“heard many days of testinmony in this case, has heard argunents
fromcounsel, [and] reviewed the various subm ssions.” Moreover,
it noted that it “had an opportunity to deal with this case in
connection with dealing wth the exceptions....”

The court carefully addressed the i ssues of child custody and

visitation. |In awarding joint | egal custody, with primary physi cal

custody to appellee, the court reasoned:

The issue that's -- has divided the parties
conti nuously throughout this proceeding has been the
custody of -- the custody arrangenents regardi ng David

and the access to David by the parents. And it’'s clear
to this Court’s judgnment on everything it’'s heard, is
that despite the attenpts of both parties to paint the
other in a negative light, that they both appear to be
very good parents and very devoted parents, and David is
| ucky to have them as parents. And they both appear to
the Court to be -- certainly, | don't think -- there's no
argunent to the contrary that both are certainly fit
parents, and as a matter of fact, neet a standard nuch
hi gher than that threshold. And the court believes that
... Situation is fortunate, and the Court -- the Court
has thought about this issue quite a bit back when it
i ssued the pendente lite order, which |I think was no
one’ s suggestion at the tine, and the Court fashi oned the
order which provided a structure here. | certainly hear
M. Gordon’s argunents here that, well, you ought to have
a fifty-fifty, and that should be it with -- absent
sonmet hi ng being shown. I, you know, in this case,
considering all the factors, considering the -- the total
history here. . . At tinmes, M. Gordon has been |ess
attentive than at other tines, even -- you know, under
this current order. | think there’s some evidence that
M. Gordon has not conpletely utilized all opportunities
that he had. And, that’s not necessarily an obligation;
it’s not that you -- it doesn’t have to becone a contest
where you go to every school play, you go to every school
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trip, you do all those things.... But | think the history
here, once again, is that both parents are very good
cust odi ans here.

Il -- | cone down, after considering all the
argunments and circunstances that have been raised, to
t hi nki ng that the pendente 1ite order which, once again,
| spent considerable tine thinking about and thinking
this was a good arrangenent and one that would be in the

best interest of David -- | think that that’s where |
come down today. And | think thereis some difficulty of
t hese fol ks comrunicating . . . [but not] sonething that
i ndi cates, you know, real severe problens. And where

come down is that -- that the primary physical custody of
the -- David should be granted to the Plaintiff, M.

Gordon, subject to the visitation with the Defendant on
the schedule that we articulated in the pendente lite

or der. |’m not sinply doing that as a conclusion,
because it is a pendente lite order, but even thinking
about all the alternatives here, | think that’s still the

best thing to do at this juncture.

| do think the parties should have joint |egal
custody of the child, and | think they can work things
out on that. | think as to the holidays, | think the
parties should alternate the holidays annually.[®

* * %

As to the sunmer vacations, | think each side shoul d have
two weeks where — not subject to, obviously, to the other
access schedul e; two weeks that they can designate, and
there should be a tinme set for the designation of that.
And if the parties can’'t agree on that, the Court wll

establish that. And those two weeks may -- may or may
not be consecutive weeks. The -- spring break will be as
suggested by the Plaintiff here. It will alternate, but
it wll be the entire spring break. | think the
Christmas break should alternate, inthe -- | think with
the Christmas break from school, | think we can have

that, with the exception of the Christmas Eve and
Chri stmas Day, which would be per the prior order.

Wth respect to child support, the court said:

[A]s to the child support issue, |I nust admt that
there -- there is certainly an argunent on M. Gordon’s

°The court’s oral ruling included an equal division of various
hol i days.
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part about the -- the inpoverishnment, the voluntary
I mpoveri shment issue. But |ooking at the entire context
of this situation and Ms. -- why Ms. Gordon left the
| ast high-paying job that she had, and her current
efforts, | don't see this as being sonething done for
purposes of this litigation or purposes -- | see it as a
career nove, and it nmay be that there were other
notivations other than the best career nove, or the best
nmonetary career nove, for her, but | don't think [it]
anounts to voluntary inpoverishnment under the standards
set by the cases. | think the -- we can establish the
incones at the place established in the worksheets that
[ appel | ee’ s counsel] has proposed. | think those are
fair and supported by the evidence with -- based on Ms.
Gordon’ s earnings of Thirty-Five Thousand Seven Hundred
and Thirty-Seven; M. Gordon’s based on this figure of
Si xty-Eight Fifty-Two per nonth based on his bi-nmonthly

pay figures that are in evidence in this case. | think
the work-related child care expenses are as shown. I
think this -- and |1’d ask people to do the cal cul ations
on the -- on the nights. | think that we'll find out is
that it isin-- becones into a shared custody situation.
Counsel can’'t agree on that, but | think it’'s just a
mat hemati cal cal cul ati on. But I think we'll need to
apply the shared Guidelines, which comes up with the
child support obligation of -- M. Gordon being Eleven

Si xty-Nine, which the Court wll adopt as the child
support figure effective upon the entry of the decree in
this case

Regardi ng the nonetary award and Crawford credits, the court
rul ed:

[Als we di scussed in the argunents here, the parties

are kind of suggesting a wal k-away w th exceptions
here, | guess. And | think there’s a |lot of attraction
to that, since both sides are going to be left with their
-- their 401-K plans, there I.R A’s, their pension
plans. And in considering, you know, the factors on the
marital property award, | think that -- and considering
the circunstances here... W have a marriage that is a
ten-year marriage [at the tinme of separation], and that’'s
not the shortest, not the longest. | think these parties
were definitely msmatched.... | didn’'t see any el enents
of abuse here by either side. It seened to -- both were
contributors at various points to the marriage, the wife
being the -- the nore substantial financial contributor
for a considerable period of tinme. She then left her job
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and -- shortly before the separation. The husband was
unenployed for a while. But they both have been
financial contributors and also contributed to the care
of the minor child, and both contributed to the various
aspects of the marriage. And | do find -- I do find, in
dealing with the Thirty Thousand dollars that I think it
is undisputed, and I certainly find it to be the case,
that Mrs. Gordon contributed to the purchase of the 6424
Empty Song Way from her pre-marital funds; that that
should be recognized and she should be given a credit for
that. And as discussed in the argunents with counsel,
you can factor it in a couple of different ways. And
whether 1it’s through a marital award or through just
recognizing it as pre-marital money, I think she should
get the credit off of that when the house is sold. |
al so think she should get the credit for the fixing of
the furnace. | understand the argunent on M. Gordon’s
part about that, but he's basically contributed nothing
to this -- the upkeep of the honme, other than paying --
when the order was entered, paying child support. And

think in fairness, whether you look at it one way or
anot her through a marital award or otherw se, that she
shoul d get that recognition. |I’mnot going to give any
-- I'"'mnot going to treat as any type of an award the
Fi fteen Thousand fromthe hone equity line. | -- 1 don't
see that as neriting the sanme type of award or treatnent.
And as tothe -- as to the Crawmford credit issue, | --

agree with Ms. Gordon to allowthe... Once again, your
calcul ations on that forty percent were [$16, 468. 80] ?

* * %

I’mgoing to grant those as Crawford credits off of the
sale price. | think considering all the equities here,
that that should be recognized and granted as Crawford
credits. | realize it’s discretionary, and | also
understand M. Gordon’s counsel’s argunent that it's --
in his opinion, it’s not payable here at all. But it
certainly seens to me to be a fair thing to do in this
particul ar case, considering all the circunstances, the
benefits that M. Gordon got fromthe mai nt enance of this
house, rather than having it go into foreclosure; the
upkeep of the house; the paying of the taxes, which he

credits on his incone tax; as well as, | believe, other
credits off of the house on his inconme tax. Considering
all of that, I think that that is -- should be granted.

| think the form of the paynment on all of these
shoul d be when the house is sold, these should be taken
off the top, and then the bal ance woul d, obviously, be
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split equally -- the balance of any proceeds would be
split between the parties.

(Enphasi s added.)

On June 6, 2006, the court docketed its “Judgnent of Absol ute
Di vorce,” inplenenting, inter alia, the ternms of its oral ruling as
to custody. Effective May 1, 2006, appellant was ordered to pay
appel | ee $1,097.00 per nonth as child support. The Judgnent al so
set forth the follow ng visitation schedul e:

a. Denni s Gordon shall have David Gordon every other
weekend beginning on Thursday after school (or
daycare), until Mnday at 8:00 a.m when Dennis
Gordon shall drop-off the child at school (or
daycare);

b. Tuesday or Wdnesday evening each week; on the

Tuesday precedi ng Denni s Gordon’ s over ni ght weekend
access it shall be from after school (or daycare)

until 8:00 p.m; and on the alternate weeks, it
shall be Wdnesday evening from after schoo
(daycare) unti | Thursday norning at school
(daycare); ....t0

Further, the Judgnent ordered that, by July 1, 2006, the
parties were to list the marital hone for sale, with appellee to
have excl usive use and possession of the hone until settlenent.
Mor eover, appell ant was ordered to pay appellee “a marital award of
$32, 829. 00 ($30, 000. 00 pre-marital contribution towards purchase of
the Honme by Patricia Henley Gordon and $2,829.00 for furnace

repl acenent) to adjust the inequities in marital property to be

¥'n addition, the Judgnent provided that the parties would
alternate visitation with David on the holidays, spring break, and
w nter break. Both parties were al so awarded two weeks of vacation
time with David during the sumer

35



paid at closing on the Hone[.]” (Enphasis added.) As to the nethod
of paynent, the Judgnent said:

ORDERED, that upon the sale of the Hone the net
proceeds of sale (the sum renmaining after deduction of
all sums due to settle including, but not limted to, the
nort gage bal ance, honme equity line balance, |iens of
record, taxes, insurance and reasonabl e settl enent costs,
etc.) shall be distributed as follows: (1) Patricia
Henl ey Gordon shall receive the first $32,829.00 fromthe
net proceeds to fully satisfy the marital award; (2)
Patricia Henl ey Gordon shall receive the next $16, 648. 00
from the net proceeds to fully satisfy the Crawford
credit payable to her; and (3) the parties shall equally
di vide the renmai ni ng net proceeds.

By “consent of the parties,” the court ordered the parties to
retain all other marital property in accordance with title.

DISCUSSION

I. The Monetary Award

1 1n particular, the Judgnment stated:

ORDERED, that by consent of the parties, Patricia
Henl ey Gordon shall own as her sole and separate non-
marital property all checking, savings, cash, 1993 Toyota
Cantry nmotor vehicle titled solely in her name, and all
accounts in her name including, but not limted to, her
AON 401(k) Plan, AON Pension Plan, T. Rowe Price | RA, ADP
401(k) PLAN, CIGNA 401(k) Plan and CI GNA Pension Plan,
plus all personal property and personal effects currently
in her possession; and it is further,

ORDERED, that by consent of the parties, .
Dennis Gordon shall own as his sole and separate non-
marital property all checking, savings, cash, 2001 N ssan
notor vehicle titled solely in his nane, and all accounts
in his name including, but not limted to, his Provident
401(k) Plan, Provident Pension Plan, Bank of Anerica
401(k) Plan, Bank of Anmerica Pension Plan, plus all
personal property and personal effects currently in his
possessi on; that Patricia Henl ey Gordon shall execute the
title and the MVA G ft Formconveyi ng her interest in the
2001 Nissan notor vehicle to Dennis Gordon as and when
Denni s Gordon presents sanme to her[.]
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It is undisputed that the parties’ hone was entirely marital
property under Maryland Code (2004 Repl. Vol., 2005 Supp.), 8 8-
201(e) of the Family Law Article (“F.L.”), which provides:

(e) Marital property. — (1) “Marital property” means the
property, however titled, acquired by 1 or both parties
during the marri age.

(2) “Marital property” includes any interest in real
property held by the parties as tenants by the entirety
unless the real property is excluded by valid agreement.

(3) Except as provided in paragraph (2) of this
subsection, “marital property” does not include property:

(i) acquired before the marri age;

(ii) acquired by inheritance or gift froma third
party;

(ii1) excluded by valid agreenent; or

(iv) directly traceable to any of these sources.

(Enphasi s added.)

Title 8 of the Famly Law Article governs the equitable
distribution of marital property. Because the parties’ hone was
marital property, appellee <could only recover her $30,000
contribution by way of a nonetary award pursuant to the statute.?
F.L. 8 8-205(a) states, in part:

§ 8-205. Marital property - Award.

(a) Grant of award. — (1) Subject to the provisions of
subsection (b) of this section, after the court
determi nes which property is marital property, and the
value of the marital property, the court may transfer
ownership of an interest in property described in
par agr aph (2) of this subsection, grant a nonetary award,
or both, as an adjustment of the equities and rights of
the parties concerning marital property, whether or not
alinmony is awarded.

2There was no “valid agreenment” here by which the real
property was “excluded” under F.L. 8§ 8-201(e)(2). See Karmand v.
Karmand, 145 M. App. 317, 340 (2002).
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(Enmphasi s added.)

It is well settled that, when a party petitions for a nonetary
award, the trial court undertakes “a three-step process which may
culmnate in a nonetary award.” Alston v. Alston, 331 Ml. 496, 499
(1993); see F.L. 88 8-203, 8-204, 8-205. See also Ware v. Ware,
131 Md. App. 207, 213 (2000); Doser v. Doser, 106 M. App. 329,
349-50 (1995). First, for each disputed item of property, the
court must determine whether it is marital or nonmarital. F.L. 88
8-201(e)(1); 8-203; 8-205(a)(1). Second, the court nust determ ne
the value of all marital property. F.L. 88 8-204; 8-205(a)(1).
Third, the court nust decide if the division of marital property
according to title would be unfair; if so, the court nay nake a
nonetary award to rectify any inequity “created by the way i n which
property acquired during marriage happened to be titled.” Doser
106 Md. App. at 578-79; see F.L. 8§ 8-205(a)(1); Alston, 331 Ml. at
499-500; Long v. Long, 129 Mi. App. 554, 578-79 (2000).

Before making a nonetary award, the court is required to
consi der the nunmerous statutory factors set forth in F.L. 8§
8-205(b). ware, 131 Md. App. at 213-14. However, “the trial court
need not ‘go through a detailed check list of the statutory
factors, specifically referring to each’....” Doser, 106 Ml. App.
at 351 (citation omtted). Moreover, the statutory factors “are
not prioritized in any way, nor has the General Assenbly nmandated
any particul ar wei ghing or balancing of the factors.” Alston, 331

Ml. at 407.
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F.L. 8 8-205(b) provides:

(b) Factors in determining amount and method of payment
or terms of transfer. — The court shall determ ne the
anount and the net hod of paynent of a nonetary award, or
the terns of the transfer of the interest in property
described in subsection (a)(2) of this section,[* or
both, after considering each of the follow ng factors:

(1) the contributions, nonetary and nonnonetary, of
each party to the well-being of the famly;

(2) the value of all property interests of each
party;

(3) the econom c circunstances of each party at the
time the award is to be nade;

(4) the circunstances that contributed to the
estrangenent of the parties;

(5) the duration of the marri age;

(6) the age of each party;

(7) the physical and nental condition of each party;

(8 how and when specific marital property or
interest in property described in subsection (a)(2) was
acquired, including the effort expended by each party in
accunmul ating the marital property or the interest in
property described in subsection (a)(2) of this section,
or bot h;

(9) the contribution by either party of property
described in § 8-201(e) (3) of this subtitle to the
acquisition of real property held by the parties as
tenants by the entirety;

(10) any award of alinobny and any award or other
provi sion that the court has made with respect to famly
use personal property or the famly hone; and

(11) any other factor that the court considers
necessary or appropriate to consider in order to arrive
at a fair and equitable nonetary award or transfer of an
interest in the pension, retirenent, profit sharing, or

3 F. L. 8 8-205(a)(2) states, in part:

(2) The court may transfer ownership of an interest in:
(1) a pension, retirenent, profit sharing, or
deferred conpensation plan, fromone or both parties to
either or both parties; and
(i) subject to the consent of any |ienhol ders,
fam |y use personal property, fromone or both parties to
either or both parties; and
(ti1) subject tothe ternms of any lien, real property
jointly owned by the parties and used as the principal
resi dence of the parties when they |lived together...
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deferred conpensation plan, or both.
(Enmphasi s added.)

Odinarily, it is a question of fact as to whether all or a
portion of an asset is nmarital or non-marital property. Findings of
this type are subject to review under the clearly erroneous
standard enbodied by MI. Rule 8-131(c); we wll not disturb a
factual finding unless it is clearly erroneous. Noffsinger v.
Noffsinger, 95 Md. App. 265, 285, cert. denied, 331 Md. 197 (1993).
Wth respect to the ultimate decision of whether to grant a
nonetary award, and the anmount of such an award, a discretionary
standard of review applies. Alston, 331 MI. at 504; Malin v.
Mininberg, 153 Md. App. 358, 430 (2003); Chimes v. Michael, 131 M.
App. 271, 282-83 (2000); Gallagher v. Gallagher, 118 M. App. 567,
576 (1997), cert. denied, 349 M. 495 (1998). *“This neans that we
may not substitute our judgnent for that of the fact finder, even
if we mght have reached a different result,” absent an abuse of
di scretion. Innerbichler v. Innerbichler, 132 M. App. 207, 230,
cert. denied, 361 M. 232 (2000). But, “a trial court nust
exercise its discretion in accordance wth correct |ega
standards.” Alston, 331 Ml. at 504.

As we proceed with our analysis, we are mndful that the
concept of a nonetary award was proposed in the | ate 1970's as part
of “an entirely new system of ‘equitable distribution,’” and was
intended to nodify a legislative schene that |ooked to title to

determ ne ownership of property acquired during a narriage.
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Alston, 331 Md. at 504-05. Witing for the Court in Alston, Judge
El dri dge adnoni sed: “It is inportant that courts not | ose sight of
this history and purpose when neking decisions about nmarital
property.” Id. at 506. The Court also said, id. at 506-07: “The
history of the statute indicates that the General Assenbly was
primarily concerned with achieving equity by reflecting non-
nonetary contributions to the acquisition of marital assets, and
this principle should be a major consideration in a trial judge' s
anal ysis.”

The wunderlying purpose of the nonetary award was also
articulated in ward v. ward, 52 M. App. 336 (1982):

The nonetary award is ... an addition to and not a

substitution for a legal division of the property

accunmul ated during marriage, according to title. It is

“intended to compensate a spouse who holds title to less

than an equitable portion” of that property.... Wat

triggers operation of the statute is the claimthat a

division of the parties’ property according toits title

woul d create an inequity which woul d be overcone t hrough

a nonetary award.
Id. at 339-40 (internal citation omtted) (bol dface added).

Appel l ant conplains that the court inproperly reinbursed
appel l ee for her nonmarital contribution of $30,000, used in the
purchase of the marital home, which was titled TBE. He insists
that because Mryland Ilaw does not provide for “direct
rei moursenent” to appellee for her «contribution, the court
“thwarted” the statute by making a “facile” end run around it.

M. Gordon recognizes that a trial court is vested wth

di scretion to make a nonetary award t o bal ance the i nequities based
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on “title or otherw se.” But, he maintains that there were no
inequities in regard to the title or distribution of marital
property in this case. Appel | ant points out that, because the
parties agreed to distribute marital property in accordance with
title, and nore of it was titled to appellee than to appellant,
appellant will actually “leave[] the nmarriage with a | arger estate
than M. CGordon. . . .” Thus, appellant insists that the court’s
decision to award appellee an additional $30,000 as a credit for
her contribution contravened the | egislative intent underlying the
pur pose of a nonetary award.*

Characterizing appellee’s $30,000 contribution as a gift to
the marri age, appellant asserts:

The parties were already married when the house was
acquired as “tenants by the entireties.” By statute, it
becane “marital property” as well. There were no
docunents executed that reserved that investnent as the
non-nmarital property of Ms. Gordon, nor was there any
assertion by her that she regarded these noni es as hers.
In fact, the issue never arose until after the present
litigaion [sic] was underway.

Review of Ms. Gordon’s testinony reveals that she
made no avernent that she had ever asserted a proprietary
or non-marital claimto those funds. When called to the
stand in rebuttal, she nade no attenpt to challenge the
testinmony of M. Gordon on this very point. Strangely,
t he Chancel | or seens to have accepted . . . the donative
I ntent of her “contribution” of the nobney even while he
seened determined to restore the investnent to Ms.
Gor don.

(Internal citations omtted.)

Appel l ee responds that a nonetary award is not ‘“per se

i nproper” “solely because Appellee leaves the marriage with a

MAppellant omts any di scussion of F.L. § 8-205(b)(9).
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| arger estate than does Appellant.” In her view, appellant’s
“argunent ignores the legislature’ s specific nmandate” in F.L. § 8-
205(b) (9), by which the court may consider a party’ s contribution
of nonmarital property, as defined under F.L. § 8-201(e)(3), used
to acquire real property held as tenants by the entirety.

Mor eover, appellee maintains that appellant “failed to carry
his burden of proving” that her $30,000 contribution to the
purchase of the marital honme was a “gift.” She argues:

As the purported donee of a gift, Appellant was

required to carry the burden of establishing every
elenent of a gift by clear and convincing evidence.

Contrary to Appellant’s assertions, however, the
evi dence of record does not support Appellant’s clai mof
agift. . . . [T]lhetrial transcript reveal[s] only that

Appel I ant testified that Appellee offered to and did take
$30, 000. 00 from her individual 401(k) account for the
down paynment on the marital home and that “[a]s far as
[ Appel | ant] was concerned, [Appellee] gave a gift to the
marri age.”

Furt hernore, Appellant has provided this Court with
no authority to support his argunents that Appellee’s
allegedintent —to clearly, unm stakably and permanentl|y
relinquish all interest in and control over the $30, 000
contribution to the marital home — is established by the
absence of executed docunents reserving that investnent
as Appellee’'s nonmarital property, or by Appellee s
silence on the status of this contribution prior to the
onset of the divorce litigation.

(Internal citations omtted.)

As we have seen, in its oral ruling the court stated that it
could award the $30,000 to appellee on alternative grounds:
“through a marital award or through recognizing it as pre-narital
noney....” As noted, in the Judgment the court characterized the
paynent as a “marital award,” and nmade it payable to appellee

before the parties divided the net proceeds of sale, i.e., it was
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payabl e “off the top.” W conclude that the court commtted | egal
error to the extent that it awarded appellee the $30,000 as a
“credit ... when the house is sold.”*® Alternatively, to the extent
that the court, in its discretion, determned to make a nonetary
award to appellee that included reinbursenent of the $30,000, we
cannot sustain the award, because it is not clear that the court
considered all of the statutory factors, as it was required to do.'®
Nor can we ascertain from the court’s ruling the basis for its

award. We expl ain.

BSimlarly, the Judgnent expressly reflects that $30, 000 of
the total marital award of $32,829 represented appellee’ s “pre-
marital contribution towards purchase of the Hone....”

6 The parties have not specifically conplained that the court
erred by making the $30,000 award payable “off the top,” fromthe
proceeds of sale, before the equal division to the parties of the
net proceeds of sale. W observe that, under Hart v. Hart, 169 M.
App. 151, 164 (2006), decided shortly after the court issued its
ruling in this case, we made clear that a “trial court does not
have authority under FL section 8-202(b) (2) to distribute [the
proceeds fromthe sale of a marital honme] unequally . . .” Id.
(enphasis in original).

The General Assenbly anmended F.L. 8§ 8-205(a)(2) in 2006,
permtting courts to transfer an ownership interest in *“real
property owned by the parties and used as the principal residence
of the parties when they lived together.” The anmendnent does not
apply here, however, because it is applicable only to divorce
actions filed after Cctober 1, 2006.

If the parties divide the net proceeds of sale on a 50/50
basi s, as appellant wants, and take their other property by title,
appellee would receive 53.6% of the marital property, while
appel  ant woul d receive 46.4% |In contrast, if the parties evenly
di vi de the house proceeds, and take their marital property based on
title, but appellee also receives a nonetary award that results in
her receipt of $30,000 nmore in marital property than appellant
recei ves, she would obtain 55.7% of the marital property, while
appel | ant woul d receive 44. 3%
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Al t hough appel | ee contri buted $30, 000 of her nonnarital funds
towards the purchase of the marital hone, the parties chose to
title the home as tenants by the entirety. Therefore, under F.L.
8§ 8-201(e)(2), the parties were co-equal owners of the honme, which
was entirely marital property.! See Karmand v. Karmand, 145 M.
App. 317, 340 (2002). Because the hone was entirely marital
property, a nonetary award is the only vehicle by which the court
could “rei nburse” appellee for her nonmarital contribution.

O significance here, the statute does not authorize an
automatic “credit” or “reinbursenent” to a spouse who contri butes
nonmarital funds towards the acquisition of a marital home that is
owned TBE. Rather, F.L. 8 8-205(b)(9) permts a court, in its
di scretion, to recognize a nonmarital contribution used to acquire
the real property. Wiile F.L. 8 8-205(b)(9) could, standing al one,
support a nonetary award under appropriate circunstances, it is
just one of eleven statutory factors that nust be consi dered by the
court before making a nonetary award.

Appel lee relied only on F.L. 8§ 8-205(b)(9) to justify her
claimthat she was entitled to recover her $30,000 contribution.
In particular, she traced the source of the $30,000 to a

“premarital asset.” The court essentially ruled that because

Y"There was no evidence suggesting that, at the tinme of
appel lee’s contri buti on, the parties agreed, formally or
informally, to rei nburse appellee for her contributionin the event
of a divorce. Therefore, the court’s decision to reinburse
appel l ee could not have been founded on such an agreenent or
under st andi ng.
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appel | ee contributed $30,000 fromher nonmarital funds to acquire
the hone, “she should be given a credit for that.” There is no
i ndication in the court’s oral opinion or in its Judgnent that it
relied on any of the other statutory factors in F.L. 8§ 8-205(b) to
justify its award of the $30, 000.

To be sure, the court nentioned a fewstatutory factorsinits
ruling. For exanple, it observed that the parties had been married
about ten years when they separated, which it characterized as “not
the shortest, not the |ongest.” The court also described the
parties as “definitely msmatched,” yet it did not ascribe fault
for the dissolution of the marri age. And, the court recognized
that both spouses “were contributors at various points ... both
have been financial contributors and also contributed to the care
of the mnor child, and both contributed to the vari ous aspects of
the marriage.” Thus, the court’s observations were essentially
neutral, and do not appear to have been the basis for its nonetary
award to appel | ee of $30,000. Moreover, the court did not appear
to assess whether there was any inequity in regard to the way in
which marital property was either titled or distributed to
appel lee. Indeed, (i.e., disposition by title led to receipt by
appel | ee of approxinmately 56% of all other marital property).

A nonetary award nust conport with the underlying purpose of
the statute, which is intended “‘to counterbal ance any unfairness
that may result fromthe actual distribution of property acquired

during the marriage strictly in accordance with its title.’” Hart

46



v. Hart, 169 Ml. App. 151, 160-61 (2006) (citation omtted). See
Malin, 153 MI. App. at 427. In this case, the propriety of the
court’s ruling nust be analyzed in light of the parties’
willingness to divide all of their other marital property by title,
whi ch the court effectuated through the Judgnent.

As noted, appellee relied on the “source of funds” theory to
support her claim As we underscored in Karmand, 145 Md. App. at
341, “the source of funds theory does not apply to an interest in
real property held by the parties as tenants by the entireties,”
even if nonmarital funds “were applied to its purchase (so | ong as
it was not excluded by valid agreenent....).” Consequently, “the
fact that [appellee] used non-marital funds in the purchase of the
parties’ [marital] house could not nean that a portion of that
property was non-marital.” Id.

Qur rejection of appellee’s “source of funds” contention as a
basis for the award has its origins in Grant v. Zich, 300 Ml. 256
(1984), which concerned the Property Disposition in Divorce and
Annul ment Act, the predecessor to the Marital Property Act. At the
time of that case, marital property was defined in Mi. Code (1974,
1984 Repl. Vol.), 8 3-6A-01(e) of the Courts and Judicial Proceeds
Article (“C.J.”) which expressly provided that, “however titled,”
marital property does not include “property directly traceable” to
property that was acquired before the marriage. I1d. at 258-59.

The wife clained in Zich that the parties’ home constituted

marital property because it was acquired during the marriage and
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was titled as tenants by the entirety. 1d. at 266. In her view,
a presunption of gift arose as to the nonmarital funds contri buted
by the husband to the purchase of the hone. 1d. The Court said,
id. at 265: “Mani festly, in characterizing this property as
nonmarital or nmarital, the appropriate analysis to be applied is
t he source of funds theory.”

Rel yi ng on Harper v. Harper, 294 Ml. 54 (1982), the Zich Court
rejected the position that the way in which the home was titled
controlled the disposition of the real property. I nstead, the
Court | ooked to the source of funds for the purchase, expl aining
that, regardless of title, property is characterized as part
marital and part nonmarital when it “is acquired by an expenditure
of both nonmarital and marital property....” Id. at 268-69.
Moreover, it stated that “a presunption of gift does not arise from
the titling of property as tenants by the entirety.!!” 1d. at 271
See also Dorsey v. Dorsey, 302 M. 312, 317 (1985); watson v.
Watson, 77 Ml. App. 622, 634-36 (1989).

The Marital Property Act took effect on Cctober 1, 1984
shortly after Zich was deci ded. Amendnments to the Act in 1994
supplanted the views expressed in Zich, Dorsey, and Watson, 1In
whi ch the source of funds was anal yzed with regard to real property
hel d as tenants by the entirety, in order to determ ne whet her such
property was marital or nonmarital, in whole or in part.

Judge John Fader and Master Richard G| bert explained the

change in the lawin their treatise:
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The Source of the Funds theory, to determ ne what

part of a property is marital and what part is

nonmarital, is not applicable to real estate held by

tenants by the entireties. Effective Cctober 1, 1994,

all real property owned by tenants by the entireties “is”

marital property. Thus, the discussion in Harper v.

Harper and Grant v. Zich of the necessity to trace the

source of the funds is no l|longer applicable to real

estate titled as tenants by the entireties.l
JouN F. FADER, |l & RcHARD J. G LBERT, MARYLAND FAM LY LAaw 8§ 15-7(f), at
15-34 (4th ed. 2006) (“FADER"). Accordi ngly, under the current
iteration of the statute, appellee is entitled to “rei mbursenent”
for her nonmarital contribution only if it is consistent with the
statutory provisions that permt a nonetary award.

Here, without counting the $30,000 awarded to appell ee by the
court as reinbursement for her nonmarital contribution towards the
purchase of the hone, and exclusive of the award of Crawford
credits and the equal division of the remaining net proceeds of
sale of the marital home, and wi thout considering that appellee
al so received an annuity that was marital property (which the court
did not value), the division of all other marital property by title
resulted in appellee “wal king away” fromthe marriage with assets
wor t h approxi mately $223,000 (+ 56%. |In contrast, appellant was
to leave the marriage with approximately $172,000 in assets titled
to him (+ 449%.

Appel l ee’s claim for reinbursenent was based solely on the
fact that she traced the $30,000 to her own noney, and she wanted

it back. In its ruling, the court concluded that appellee was

entitled to a “credit” for her contribution, but it did not explain
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the basis for its conclusion. Thus, we cannot determ ne whether
the court considered that, in dividing the remaining marita
property by title, appellee was to receive considerably nore

property than appellant.

Mor eover, rei nmbursenent of appellee’s nonmarital contribution
does not appear consistent wth the “wal k away” agreenent di scussed
by counsel at the outset of trial, by which the parties were to
divide marital property in accordance with title. As we indicated
earlier, appellee’ s counsel initially suggested that each party
“keep what’s in their nanme....” Because the parties’ honme was
titled to both parties, such an agreenent would ordinarily nean an
equal division of the proceeds of sale of the house. No nention
was nade at that tinme that appellee al so sought rei nbursenent for
her nonmarital contribution of $30,000, i.e., that she wanted to
divide marital property by title, except for the house, even though
it was titled TBE. '® Appellant’s counsel subsequently responded
that he was “perfectly satisfied with the parties keeping the

titled positions,” even though it would nean that “Ms. Gordon wi ||

wal k away wth far nore than M. Gordon.” |In any event, the court
shoul d not consider disposition of the parties’ honme -- their nost
val uable jointly owned asset -- without also considering that its

di sposition of the remaining marital property by title led to an

8|t was during appellee’'s testinony, over appellant’s
obj ection based on relevance, that appellee testified as to her
nonmarital contribution of $30, 000.
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award to appellee of nore than half of all other marital property.

For the reasons di scussed above, we shall vacate the nonetary
award and remand to the circuit court for further proceedings. On
remand, the court wll have the opportunity to articulate the
pertinent considerations, if any, that support a nonetary award to
appel | ee. *®

ITI. Custody

Appel | ant contends that the trial court abused its discretion
because it “failed to grant child custody in accordance wth”
Boswell v. Boswell, 352 Md. 204 (1998). Appellant states:

Boswell prescribes as a presunption that the best

interest of the child is served by the “reasonable

maxi mum exposure to both parents.” This case was spawned

by Appell ee Ms. Gordon’ s adamant refusal to concede t hat

the best interest of David Gordon entitled him to

“reasonabl e maxi mum exposure” with his father. M s.

Gor don mai nt ai ned her unconprom si ng position throughout
the trial. Wiile one ponders why there would be

W& recogni ze that there mght well be circunstances when it
woul d be appropriate for the court to nake a nonetary award to
“rei mburse” a spouse who contributed nonmarital funds to the
acquisition of the marital hone, even if one spouse will |eave the
marriage with a greater share of marital assets. Merely by way of
illustration, we note that the parties’ econom c circunstances and
health are factors to be considered under F.L. § 8-205(b). |If the
spouse who contributed nonmarital funds has an inferior earning
capacity or suffers from an illness, for exanple, such
“rei nbursenent” m ght well be warranted, even if the party seeking
rei mbursenent is generally in a better position financially than
the other spouse. Simlarly, under the statute the parties’ ages
or the efforts of the parties to acquire the marital property are

rel evant considerations, and mght justify “reinmbursenent.” The
length of the marriage is yet another statutory factor to be
considered. |In any event, we express no opinion as to the nerits

of a nonetary award in this case; that is a matter for the court to
resol ve on remand.
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opposition to sharing the parental role wth an
historically involved and interested father, the |egal
point to be mde is that the Appellee’ s persistent
resistance fails to rebut the presunption established by
Boswell.

Appel I ant respectfully asserts that the Chancell or
abused his discretion when he issued a child custody
order that failed to reach the aspiration of Boswell.
Wat is nore, he did not articulate a reason for
deviating from the Boswell teaching. The om ssion is
passing [sic] strange inthat it is inconsistent wwth the
Chancellor’s own forceful observation about t he
qualifications of each parent.

(Internal citations omtted.)

Appel | ant concedes that he will have “a significant anount of
time” wth his son pursuant to the Judgnent, but asks: “Upon the
evidence in this case, why should Appellant father have any | ess
access with his son than does his nother, the Appellee, when the
variables cited in Boswell favor liberality?” He adds: “If there
were a significant reason, [he] would not have been awarded j oi nt
| egal custody in the face of Appellee’ s determ ned opposition.”
Appel | ant conti nues:

If there were a significant reason, there would be

evidence offered to rebut the presunption. There was

none! If there were a significant reason, the Chancell or
woul d have articulated the facts that influenced his
decree. He did not!

The record proclains Appellant’s early, consistent
and resolute request for equal tinme in the life of his

son, David. O her than the unilateral opposition of
Appellee to his paternal involvenent, the record
di scl oses no reason why his goal is not in David s best
i nterest.

(Internal citations omtted.)
Among ot her things, appellee contends that the trial court
“was fully aware of and considered the appropriate factors in

rendering [its] decision as to visitation.” She asserts “that it
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Is well established under Maryland |aw that even in cases where
there is an award of shared physical custody, which inplicitly
grants both parties maxi numaccess to their child or children, that
shared cust ody may, but need not be, on a 50/50 basis.” (Enmphasis
in original.)

Decisions as to child custody and visitation are governed by
the best interests of the child. See In re Karl H., 394 M. 402,
416 (2006); Boswell, 352 M. at 219 (noting that the best interests
standard applies to custody as well as visitation, “because
visitation ‘is considered to be a form of tenporary custody.’”)
(citations omtted); Giffin v. Crane, 351 Md. 133, 145 (1998) (" The
court’s exercise of discretion nmust be guided first, and forenost,
by what it believes would pronote the child s best interest....”).
I ndeed, the child s best interest is of “transcendent inportance.”
In re Adoption No. 10941, 335 Md. 99, 114 (1994). See Sider v.
Sider, 334 Md. 512, 533 (1994); Monroe v. Monroe, 329 Mi. 758, 769
(1993); McCready v. McCready, 323 M. 476, 481 (1991). As the
Court said in Taylor v. Taylor, 306 Md. 290, 303 (1984), the best
interest standard is “the objective to which virtually all other
factors speak.”

To be sure, there are no "bright-line rules” in custody
matters. As the Court explained in Domingues v. Johnson, 323 M.
486, 501 (1991):

The under st andabl e desire of judges and attorneys to

find bright-line rules to guide them in this nost
difficult area of the | aw does not justify the creation
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of hard and fast rules where they are inappropriate.
Indeed, the very difficulty of the decision-making
process in custody cases flows in large part from the
uni queness of each case, the extraordinarily broad
spectrum of facts that nay have to be considered in any
gi ven case, and the inherent difficulty of fornulating
bright-line rules of universal applicability inthis area
of the | aw.

Clearly, several factors nust be considered by the trial court
in deciding what is in the best interest of the child. See Queen
v. Queen, 308 MI. 574, 587-88 (1987); Hild v. Hild, 221 M. 349,
357 (1960); FADER, 8 6-3, at 6-9. |In Montgomery County v. Sanders,
38 Md. App. 406, 420 (1977), the Court set forth a list of factors
that a trial court should <consider in nmaking a custody
determ nation, but cautioned agai nst weighing any one factor “to
the exclusion of all others.” The Sanders Court said:

The criteria for judicial determnation [of <child

custody] includes, but is not limted to, 1) fitness of

the parents; 2) character and reputation of the parties;

3) desire of the natural parents and agreenents between

the parties; 4) potentiality of maintaining natural

famly rel ations; 5) preference of the child; 6) materi al

opportunities affecting the future life of the child; 7)

age, health and sex of the child; 8) residences of

parents and opportunity for visitation; 9) length of

separation from the natural parents; and 10) prior

vol untary abandonnent or surrender.

Id. (internal citations onmtted).

O inport here, an appellate court does not nmeke its own
determnation as to a child' s best interest; the trial court’s
deci sion governs, unless the factual findings nade by the | ower

court are clearly erroneous or there is a clear show ng of an abuse

of discretion. Boswell, 352 Mi. at 224; Giffin, 351 Md. at 154; In
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re Adoption/Guardianship No. 3598, 347 Md. 295, 311 (1997); Petrini
v. Petrini, 336 Mi. 453, 470 (1994). Thus, our standard of review
is quite deferential. See Viamonte v. Viamonte, 131 M. App. 151,
157 (2000). Because atrial court is endowed with broad discretion
in a custody proceeding, we may not set aside the trial court’s
j udgnment nerely because we woul d have deci ded the case differently.
See Ross v. Hoffman, 280 M. 172, 186 (1977).

M ndful of the principles outlined above, we are readily
per suaded that the court did not abuse its discretioninregardto
Its custody determ nation. W explain.

As noted, in Boswell, 352 MI. at 211, the Court of Appeals
addressed visitation restrictions inposed by the trial court on a
honmosexual father, which required the absence of the father’s
partner during the visitation. The Court vacated the restrictions,
recogni zing that “in alnost all cases, it is in the best interests
of the child to have reasonabl e maxi mum opportunity to develop a
close and loving relationship with each parent.” 14 at 220. O
i mport here, the Court al so observed that, while a "“non-cust odi al
parent has a right to liberal visitation with his or her child *at
reasonabl e times and under reasonable conditions,’” ... this right
is not absolute.” Id. (citation omtted) (enphasis added).

In the case at hand, appellant conpl ai ns because he was not
awarded joint physical custody of his son. Upon car ef ul
reflection, the court concluded that a 50/ 50 arrangenent was not in

the young child s best interest. Nevertheless, the court awarded
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appel l ant generous visitation; during every two week period,
excl udi ng hol i days and ot her exceptions, David will spend five of
fourteen nights with his father. The court was al so m ndful that
appel | ant, at tinmes, had not “conpletely utilized al
opportunities” that he had for visitation. Wile the visitation
award is not equal, the division of tine does not anmobunt to an
abuse of discretion.
IIT. The Crawford Credit

The court acknow edged that, during the separation, appellee
utilized marital funds to pay the expenses for the home. The court
granted appellee a Crawford credit equal to 40% of her expenses,
with the exception of the furnace, for which the full cost was
assi gned to appel | ant.

Appel | ant argues that the trial court abused its discretionin
granting appellee a Crawford credit. He contends that the
“equitable criteria that must be present to sustain” a Crawford
credit, “if not entirely absent, are difficult to discern.” He
argues:

In Caccamise v. Caccamise, supra, 130 Ml. App. at
525, 747 A 2d at 231, this Court identified four

circunstances that would preclude contribution: “(1)
ouster; (2) agreenents to the contrary; (3) paynent from
marital property; and (4) an inequitable result.” Upon

the record in this case, contribution is precluded under
at least the third and fourth grounds.

Al t hough appel | ant concedes that he was not “ousted” fromthe
marital honme, he posits that he was asked to depart, “under the

circunstance of a long unraveling marriage which culmnated in
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protracted discussions about separation.” Thus, he argues that
“the nature of his renoval is at |least an equitable factor that
nmust be wei ghed.”

In appellant’s view, because appellee utilized marital funds
to cover the marital home expenses, and because “the bal ance of
hardship fell nore or | ess equally upon the parties,” there were no
“conpelling equities” to support the trial court’s award of
Crawford credit to appellee. Mreover, appellant points out that,
when he vacated the marital hone, the property taxes “had been
pre-paid through June 2005 . . . from a hone equity line,” and
appel lee utilized “other marital property accounts” to cover costs
associated with the marital honme bet ween Decenber of 2004 and Apri
of 2006. He conti nues:

O course, the physical act of separation inports
consi der abl e expense to Appellant, as he was required to
obtain a new residence, furniture and the added expense
of living al one. Meanwhil e, Appellee continued to occupy
the Marital Honme, enjoying not only its conforts but al so
the tax advantages and the appreciation in value of the
I nvest ment .

I n Decenber 2005, Appellant was ordered to pay the
child support in the anount of $1,097 per nonth,
retroactive to Novenber 2004. He pronptly borrowed the
funds to pay the arrearage in lunp sumpaynents totaling
$9256. 00. By definition, these funds were also “nmarital
property,” so their application to the nortgage or
paynment from the other marital fund sources, already
noted, is not a proper occasion to apply a “Crawford
credit.”

(Internal citations omtted.)
Claimng that the court did not abuse its discretion, appellee

asserts:

It should be noted initially that the award of a
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“Crawford credit” or contribution for a portion of
paynments nade by one spouse on property jointly held by
the parties followng their separation and prior to
divorce is not precluded, as a matter of |aw, where
marital funds are used to nmake such paynents.

Furt her, she argues:

Appel l ant’ s assertion that the Chancellor should have
consi dered speci fically Appel |l ee’ s request that Appel | ant
depart fromthe marital hone “in unequivocal invitation,”
(which *“unequivocal invitation,” as noted earlier was
di sputed by the parties), Appellee’'s status as the
“domi nant econom c spouse” prior to the parties’
separation, the added expense of Appellant’s living
al one, and the appreciation in value of the marital hone
as an investnent . . . , does not support the reversal of
the Chancellor’'s award of a “Crawford credit” to
Appel | ee.

Alternatively, appellee contends that, even if the court’s
award was i nproper under Crawford, “this Court shoul d nevert hel ess
affirmsaid award as a nonetary award under Section 8-205."

“CGenerally, one co-tenant who pays the nortgage, taxes, and

ot her carrying charges of jointly owned property is entitled to

contribution fromthe other.” Crawford v. Crawford, 293 M. 307,
309 (1982) (citations omtted). |In Crawford, 293 Ml. at 311, the
Court said: “[A] co-tenant in a tenancy by the entireties is

entitled, to the sane extent as a co-tenant in a tenancy in comon
or joint tenancy is entitled, to contribution for that spouse’s
paynment of the carrying charges which preserve the property.”

As we recogni zed in Baran v. Jaskulski, 114 Md. App. 322, 328
(1997), the Crawford case “abolished the presunption of gift
bet ween separated spouses and permtted a spouse to seek

contribution in those instances when nmarried parties were not
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residing together and one of them or the other, had paid a
di sproportionate anmount of the carrying costs of property.” See
also Freedenburg v. Freedenburg, 123 MI. App. 729, 737 n.1 (1998).
El uci dating the neaning of “Crawford Credits,” we said in Baran,
114 Md. App. at 332:

Crawford Credits - the general law of contribution

bet ween cotenants of jointly owned property applies when

married parties, owning property jointly, separate. A

marri ed, but separated, cotenant is, in the absence of an

ouster (or its equivalent) of the nonpaying spouse,
entitled to contribution for those expenses the paying

spouse has pai d.

Because preservation of the property accrues to the benefit of
the co-tenant, a tenant by the entirety may also be entitled to
contribution for paynents of the nortgage and taxes. Thus,
“Contribution is a factor that may be considered in nmeking a
nonetary award....” Broseus v. Broseus, 82 M. App. 183, 192-93
(1990) . On the other hand, a trial judge is “not obligated to
award such contribution between husband and wife at the tinme of a
di vorce.” Imagnu v. Wodajo, 85 MI. App. 208, 223 (1990); see Kline
v. Kline, 85 M. App. 28, 48 (1990), cert. denied, 322 M. 240
(1991); wassif v. wassif, 77 M. App. 750, 761-62, cert. denied,
315 M. 692 (1989). Rat her, the award of contribution is an
equitabl e remedy within the discretion of the court. Keys v. Keys,
93 Ml. App. 677, 681 (1992).

W reject appellant’s contention that he was, in effect,

“ousted” fromthe marital hone. “*Quster is the actual turning out

or keeping excluded the party entitled to the possession of any
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real property. Spessard v. Spessard, 64 M. App. 83, 88
(1985) (quoting Childs v. Kansas City, St. Joseph & Council Bluffs
Railroad Company, 23 S.W 373, 378 (M. 1893)). “The exclusion
does not require physical eviction, so long as “‘the act or
declaration constituting the ouster [is] unequi vocal and
notorious.’” Id. To prove ouster, the ousted party nust show
““actual intent to exclude the co-tenant permanently from his
rights’ in the property.” 1Id. (citations omtted). Appellant’s
testinony established that he left the hone in Novenber of 2004,
whi l e appell ee was on vacation with their child. Appellant |eft
while his wife was away because “he didn’t think [he] coul d depart
peacefully” if he did so while appellee was present. Al t hough
appel | ant i nsists that appel |l ee repeatedly asked himto | eave, such
repeated “invitations” do not anobunt to an ouster.

On the facts of this case, we disagree with appellant’s
assertion that the court erred or abused its discretion in regard
to the award of Crawford credits. Follow ng separation, appellee
paid virtually all of the expenses on the marital home, including
the nortgage paynents, homeowner’s insurance, and real estate
t axes. Yet, appellant clained a portion of the house related
expenses as deductions on his tax returns. It is also salient that
the parties had agreed to end the marriage with whatever property
was titled in their respective nanes. Appellee testified that,

after the separation, she utilized al nost $17,000 in savings from

an account held in her nanme. 1In effect, then, appellee was forced
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to depl ete a savi ngs account that she ot herw se woul d have ret ai ned
upon divorce. Furthernore, appellant drew over $15,000 fromthe
honme equity |ine between Cctober 2003 and the fall of 2004 to neet
hi s expenses. Yet, he was not held to account for that noney.

In Caccamise v. Caccamise, 130 Md. App. 505 (2000), this Court
uphel d the award of a credit to the husband for 40%of the paynents
he nmade to maintain the marital home, in which he and his daughter
lived during the parties’ separation. This Court affirnmed the
deci sion of the circuit court, w thout discussing the source of the
funds used to mmke such paynents, stating that “the decision
reached by the trial court . . . was not clearly erroneous.” Id.
at 525.

In sum the trial court did not abuse its discretion in
awar di ng appel l ee a Crawford credit of 40% of her expenditures.

IV. Voluntary Impoverishment

M. Gordon maintains that the trial court “erred when [it]
declined to find that Appellee was voluntarily inpoverished.” In
appellant’s view, the trial court “msunderstood” that “a
determ nation of voluntary inpoverishnment is to be determ ned as a
matter of fact and not a matter of intent.”

Appel l ant posits that appellee’s “own testinony” indicates
that she was voluntarily inpoverished. He states:

On the eve of her separation, am dst ongoing donestic

strife and after inviting Appellant to depart, Appellee

voluntarily resigned from her enploynent in which she

expected to earn nore than $120, 000.00 in the year 2004.
By the time trial concluded, she professed to be earning
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a sa[ary of $25, 000. 00 per year plus an unknown bonus or

conmi ssi on.

Appel | ee’ s earni ngs history suggests a high incone
capability. She had been earning in excess of six
figures since the year 2000. Wat is nore, her testinony
constitutes an adm ssion that she declined to seek
conpar abl e enpl oynent.

(Internal citations omtted.)

According to appellee, the judge's “determ nation that
Appel | ee had not voluntarily inpoverished herself was not based on
t he perception that Appellee’s current enpl oynent situation was the
result of her intention to avoid child support.” Thus, appellee
insists that the court did not err in finding that she had not
voluntarily inpoverished herself.

It is well established that parents have an obligation to
support their children. Middletown v. Middletown, 329 Ml. 627, 633
(1993); walker v. Grow, 170 Md. App. 255, 265, cert. denied, 396
Md. 13 (2006); Lacy v. Arvin, 140 Md. App. 412, 422 (2001); Sczudlo
v. Berry, 129 Md. App. 529, 542 (1999); Goldberger v. Goldberger,
96 Md. App. 313, 323, cert. denied, 332 MI. 453 (1993); see also
F.L. 8 5-203(b) (1) (stating that “[t] he parents of a minor child

are jointly and severally responsible for the child' s support,
care, nurture, welfare, and education”). Title 12 of the Famly
Law Article sets forth a conprehensive scheme with regard to
parental child support.

A parent is voluntarily inpoverished “‘whenever the parent has

made t he free and consci ous choi ce, not conpelled by factors beyond

his or her control, to render hinself or herself w thout adequate
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resour ces. Digges v. Digges, 126 M. App. 361, 381 (quoting
Goldberger, 96 M. App. at 327), cert. denied, 356 MI. 17 (1999).
In wills v. Jones, 340 Md. 480, 494 (1995), the Court of Appeals

said that “voluntary” means that “the action [nust] be both an

exercise of unconstrained free wll and that the act be
intentional.” A parent is not excused from support because of a
tolerance of or a desire for a frugal lifestyle. Moore v.

Tseronis, 106 Md. App. 275, 282 (1995) (citation omtted).
To determne if a parent is “voluntarily inpoverished,” the
chancel | or considers several factors as to the parent, including:

“1l. his or her current physical condition;

2. his or her respective | evel of education;

3. the timng of any change in enploynment or financial
ci rcunstances relative to the divorce proceedi ngs;

4. the relationship of the parties prior to the divorce
pr oceedi ngs;

5. his or her efforts to find and retain enpl oynent;

6. his or her efforts to secure retraining if that is
needed;

7. whether he or she has ever withheld support;

8. his or her past work history;

9. the area in which the parties live and the status of
the job nmarket there; and

10. any ot her consi derations presented by either party.”

Goldberger, 96 Ml. App. at 327 (citation omtted); see Moore, 106

Md. App. at 282-83.2°

201f a court determnes that a parent is voluntarily
i npoverished, the <court nust then determne the amount of
“potential income” to inpute to that parent in order to cal cul ate
t he support obligation. Goldberger, 96 Ml. App. at 327; see Wills,
340 Md. at 490; wagner v. Wagner, 109 M. App. 1, 42-43, cert.
denied, 343 M. 334 (1996); John O. v. Jane 0., 90 M. App. 406
(1992). Under F.L. 8§ 12-201(b) “incone” is defined as:

(conti nued. . .)
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Appel | ee expl ained that she left AON after she was repri manded
for poor performance. She was still married at the tine, and
testified that she consulted with appel | ant about her decision. As
the nmother of a three-year-old child, appellee then sought work
that would provide her with some flexibility, located wthin
reasonable proximty to the hone and her son.? She began wor ki ng
for HCC several nonths later, in January of 2005, at a salary of
$50, 000, plus conm ssion. In Septenber of 2005, however, her
conpensati on package was altered to commssion only. By the tine
trial resuned in April of 2006, HCC was paying appellee a base
sal ary of $25,000, plus commission. Wile appellee believed that
HCC would ultimately become successful, she was |ooking for

alternative enploynent, and had applied for other positions.

20(, .. continued)
(1) actual incone of a parent, if the parent is enpl oyed
to full capacity; or

(2) potential income of a parent, if the parent is
voluntarily inpoverished.

(Enphasi s added.)
F.L. 812-201(f) defines potential incone as foll ows:

Potential income. - “Potential inconme” nmeans incone
attributed to a parent determned by the parent’s
enpl oynent potential and probable earnings |evel based
on, but not limted to, recent work history, occupationa
qual i fications, prevailing job opportunities, and
earnings levels in the comunity.U

2Appel | ee i ndi cated that she coul d earn nore by working in the
Washi ngton, D.C. netropolitan area. However, that m ght
necessitate her relocation to that area, which would, in turn
adversely affect appellant’s access to David.
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Qur review of the record reflects that the court considered
the evidence and the factors relevant to the issue of voluntary
i npoveri shment. The court | ooked at “the entire context” and did
not quarrel with appellee’s decision to | eave her enploynent with
AON. As for her other jobs, the court determ ned that appellee
made | egitimate choices under the circunstances. It recognized
that appellee’s income was significantly |less than her |evel of
incone before David was born. Yet, the court did not view
appel l ee’s decision to | eave her position with AON as bei ng “done
for purposes of this litigation. . . .~ Rat her, the court saw
appel l ee’s decision “as a career nove, and it nay be that there
wer e ot her notivations other than the best career nove, or the best
nonet ary career nove, for her, but | don't think [that] anbunts to
vol untary inpoverishnment. . . .~

In our view, the court was not clearly erroneous in
determ ning that appell ee was not voluntarily inpoverished. Nor
did it err in attributing to appellee earnings of approximtely
$36, 000 in order to calculate the parties’ respective child support
obl i gati ons.

MONETARY AWARD TO APPELLEE VACATED;
JUDGMENT OF THE CIRCUIT COURT FOR HOWARD
COUNTY AFFIRMED IN ALL OTHER RESPECTS.
CASE REMANDED TO THE CIRCUIT COURT FOR
FURTHER PROCEEDINGS AS TO THE MONETARY
AWARD. COSTS TO BE PAID 75% BY
APPELLANT, 25% BY APPELLEE.
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