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On Decenber 16, 2003, Kenneth G avely, appellant, acting pro
se, filed a nmotion for new trial in the Grcuit Court for Prince
George’s County on the grounds of newly discovered evidence. The
circuit court denied appellant’s notion as “noot,” w thout further
comment, on Decenber 22, 2003. Appellant presents two questions

for our review, which we have consol i dated and reworded as foll ows:

Did the «circuit court err in denying
appel l ant’ s Decenber 16, 2003 notion for a new
trial?

For the follow ng reasons, we affirmthe judgnment of the circuit
court.
FACTUAL AND PROCEDURAL HISTORY

On March 6, 2002, a jury sitting in the Crcuit Court for
Prince George’s County convicted appel l ant of first degree nurder,
conspiracy to commt mnurder, and solicitation to conmt nurder
Bef ore sentenci ng, on March 15, 2002, appellant nmailed a letter to
the court claimng that he was denied effective assistance of
counsel and deprived of his right to testify. On May 15, 2002,
appellant’s new counsel filed a notion in the circuit court
entitled *“Supplement to Defendant’s Mtion for New Trial”
(“Supplerment 1”). |In Supplenment I, counsel for appellant argued,
anong other things, that appellant’s March 15 letter should be
treated as a notion for a new trial under Maryland Rule 4-331(a)
and that, since appellant’s trial, new evidence had been di scovered
that the State had failed to provide appellant with witten

statenents he had made, in violation of Brady v. Maryland, 373 U S.



83, 83 S. C. 1194, 10 L. Ed. 2d 215 (1963).

Appel l ant’ s sentenci ng was schedul ed for Decenber 17, 2002.
At the commencenent of the sentencing proceeding, counsel for
appellant filed a “Second Supplenment to Mtion for New Trial”
(“Supplenment 11”7), in which counsel for appellant clained, anong
ot her things, that the foll ow ng evidence was new y di scovered and
had been withheld by the State in violation of Brady and Maryl and
Rul e 4-263:1

(A) Defendant wote several statenents
for the police during his detention on June 1-
2, 2001. The State has only provided a single
witten statenent fromthat interview

(B) Defendant was interviewed by severa
i nvestigators during his detention on June 1-
2, 2001. He provided each investigator with a
consi stent version of events. The State
provi ded the defendant with notes from only
two investigators, Hoffman and Conto, who
interviewed himduring that detention. Notes

of addi ti onal i nvestigators have been
wi t hhel d.
(O Def endant was i ntervi ened by

Detective Rhone for approximtely 10 hours
during his detention on June 12, 2001. During
t hat I nterview, the defendant provi ded
Det ecti ve Rhone with an excul patory versi on of
events. Notes from that interview have been
wi t hhel d.

(D) The State provided witness Christine
Bail ey with nonetary assistance as a result of
her cooperation in this matter. The State
failed to reveal this fact to defense counse
prior to the trial of this matter.

Apparently having received a copy of Supplenent Il prior to

' Rule 4-263(a) provides, in relevant part, that “without necessity of a request, the State’s
Attorney shall furnish to the defendant: (1) [a]ny material or information tending to negate or
mitigate the guilt or punishment of the defendant as to the offense charged.”
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the sentencing hearing, the State filed an answer at the heari ng,
in which it clainmed that appellant’s notion was not tinely filed,
that the evidence conpl ai ned of was not newly di scovered, that the
evi dence was di sclosed to appellant’s trial counsel, and that the
notion raised issues, including the effectiveness of appellant’s
trial counsel, which could only be addressed in a postconviction
pr oceedi ng.

The court then heard argunment on appellant’s notion for a new
trial. Initially, counsel for appellant argued that appellant’s
March 15 letter, in which appellant explained that he was wongly
i npri soned and was denied effective assistance of counsel, should
be treated as a notion for a newtrial pursuant to Rule 4-331(a).?
The State opposed appel l ant’ s request, cl ai m ng t hat
i neffectiveness of counsel was not a basis for awarding a newtri al
and was, nor e properly, a mtter for post convi cti on.
Alternatively, the State argued that the letter did not conport
with the Rules, pointing out that, in his Mrch 15 letter,
appel | ant never even requested a newtrial. Ruling on appellant’s
notion to treat the March 15 letter as a notion for new trial
pursuant to Rule 4-331(a), the court stated:

I’mgoing to deny the Motion for New Trial.

There is a renedy for ineffectiveness of
counsel, and | agree it is better done in a

* That rule provides, in relevant part: “(a) Within ten days of verdict. On motion of the
defendant filed within ten days after a verdict, the court, in the interest of justice, may order a new
trial.” Md. Rule 4-331(a).
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post - convi ction proceedi ng, because there is
going to be transcripts, there is going to be
the opportunity for testinmony— all of that.

* * *

Also | find that the letter was not
enough to preserve the tinme requirenents for
t he purpose of new trial,

Counsel for appellant then argued that appell ant

awar ded a

new y di scovered evidence as cited in Supplenents |

fol |l owi ng

new trial pursuant Rule 4-331(c) on the basis of

col l oquy occurred, which we quote at length, due to its

i nportance to this appeal:

> Rule

[ Counsel for appellant]: Now, there is
t here’ s—al so, Your Honor, as a portion of our
Motion for New Trial, there was— an argunent
that there was new y-discovered evidence.
That’ s obviously—thereis notine limtation.

The Court: Well, | read that to be that there
is different evidence but not necessarily
new y-di scovered, discoverable.

[ Counsel for appellant]: Actually, there is
new y- di scovered evidence. It’s a snall
poi nt, and sonething we could probably deal
with in a fairly short shrift.

4-331(c) provides, in pertinent part:

(c) Newly discovered evidence. The court may grant a new trial or
other appropriate relief on the ground of newly discovered evidence
which could not have been discovered by due diligence in time to
move for a new trial pursuant to section (a) of this Rule:

(1) on motion filed within one year after the date of the court
imposed sentence or the date it received a mandate issued by the
Court of Appeals or the Court of Special Appeals, whichever is
later[.]

shoul d be

and 1.3



A small but very inportant point: There
was provided to us by the governnent

* * *

[ The State]: | thought the Court denied the
noti on, based upon-

The Court: | did.

[ Counsel for appellant]: | was just-—-

The Court: | was just giving you the
opportunity to put whatever you wanted on the

record.

[ The State]: Ckay.

The Court: |I’ve already ruled on it, but, you
know, there’s a way—when | was out there,
making a living, | wanted, at |least, to have

the opportunity to spread the information on
the record, so it was preserved in case the
judge nade a m stake, and I—1 don’t have any
problemw th that.

[ Counsel for appellant]: Your Honor, in terns
of the Motion for New Trial, | mean, maybe it
wasn't presented in quite a way that is
under st andabl e, but | understand that there is
atime—that's ny—

The Court: Trying to say the judge is dunb,
but that’s all right, counsel.
Go ahead.

[ Counsel for appellant]: Thereis atine as to
a Motion for New Trial.

The Court: Right.

[ Counsel for appellant]: There is no tinme
[imt, wth regard to Part C of the Rule 4-
331C, which is newy discovered evidence.
Under that portion of the Rule, [t]he
Court my grant a new trial or other
appropriate relief, on the ground of newy-
di scovered evi dence which could not have been
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di scovered by due diligence in tine to nove
for a newtrial

The Court: And what is it that you have-—-

* * *

[ Counsel for appellant]: On Septenber 18, we
were provided with information by the State’'s
Attorney’s Ofice that the main witness, in
this case, Christina Bailey (phonetic), was
provi ded $2,070, as part of a relocation fee.

The Court: Rel ocation fee.

* * *
The Court: | think | was aware of that at the
trial; | nmean, | think | was aware of it, as

part of the evidence, that she was given
rel ocati on.

[ Counsel for appellant]: No, | have the tria
transcript, and it wasn't in the trial
transcript, and we have—[appellant’s trial
counsel] is here, available to testify, but |
think [the State] wll stipulate that was
sonmething that was just provided to us on
Sept enber 18, 2002.

[ The State]: That’s correct.

* * *

[ The State]: | don't recall giving it to
[appellant’s trial counsel] .

[ Counsel for appel | ant]: And l—1"ve
requested, also, fromthe State’'s Attorney’s
O fice, any docunentation that m ght support
that paynent, and | think that that’s
i nportant Your Honor, because we don't really
know who t hi s—-who this noney was paid to, and
that woul d be rel evant and may go to her bi as.

The Court: Ckay.

[ Counsel for appellant]: And, so, [|’ve not
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been provided any docunentation, as to who
this noney was paid to, and | would request
that, at this tine.

[ The State]: Well, | have, for [t]he Court—we
provided a request for it. It kind of defeats
t he purpose of relocating soneone if we show
t he Defense who we rel ocated to.

This noney was not paid to a witness, in
any way. We have the—in fact—-rel ease of the
person that it was paid to and the check to
t hat person.

['ll show [t]he Court, in canera, if
[t]he Court would like to, but I don’'t think
you—1"m not going to showit, unless—

The Court: | don't—1 don't need to |ook at

it.
[ The State]: Ckay.

[ Counsel for appellant]: And, obviously [t]he
[cl]ourt’s not going to allow ne to viewit.

The Court: No. " m not.

[ Counsel for appellant]: | understand the
security concerns.

The Court: Well, I’mdoing that on the record,
just so the record’ s clear when you go down.

[ Counsel for appellant]: Okay; and, for the
record, | would just say that | have
information that this nobney was paid to an
individual who is a relative of Mss Bailey
(phonetic), the witness, and, so, | think that
woul d play into whether or not there' s sone
bi as on her part.

If she’s indirectly receiving the noney
as, essentially, a paynent, it could go to her
bias, in this case, and her desire to curry
favor wth the State, and, so, that’'s ny
proffer, for the record.

The Court: Ckay. Sure.

[ Counsel for Appellant]: Your Honor, in terns
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of the Mdtion for New Trial, | think this—-
this portion, this is not something that the
Defense was aware of at the trial of this

matter. This is, for that reason, newy-
di scovered evi dence, one, and, secondly, Your
Honor, | would contend that this is very

clearly Brady material.

The Court: M ght be.

[The State], didn't—I—nmny recollection
was t hat there was know edge that she woul d be
rel ocated. Maybe not the anount of noney.

[ The State]: Maybe not the anmount of noney[.]
| don’t know. | don’t know.

The Court: Really .
M ght be wong.

* * *

[ Counsel for appellant]: Your Honor, if this
isn't clear, maybe an evidentiary hearing is
necessary.

The Court: Well, | think it m ght go—

[ Counsel for appellant]: [The State] clearly
told me that [appellant’s trial counsel]
had not been provided with this.

The Court: Well, he just said—he just told
me—-and it’s on the record—that he has no
recollection of telling [appellant’s trial
counsel] . . . how nuch was paid or who it was
pai d to.

[ Counsel for appellant]: Right; and I can tell
you |’ve read the trial transcript. There is
no reference to it, and, if there is sone
inmplication here that, perhaps, the Defense
was aware of it, then, that’s sonmething we
need to cl ear up.

The Court: Well, ny point is that, if the
Def ense was aware of it and it wasn't used

that would be an appropriate post-conviction
proceedi ng, which everyone, then, has a chance
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to expl ain what was goi ng on.

[ The State]: And, as counsel said, as we have
due diligence, he asked ne what nobneys were
paid to relocate witnesses. | just gave it to
hi m Anybody who would have asked, | would
have given it to.

It’s not the normal course. There were a
nunmber of people, nunber of trials, where
wi tnesses were relocated for a short tinme or
l ong tine.

[ Counsel for appellant]: Your Honor, also,

attached to the letter that |’ve submtted,
these materials were all provided to ne at ny
request.

These are all materials that were not
provided to the Defense, in this case, and the
only thing that I would point to specifically,
in ternms of sonething that | believe violated
Brady, is the notes of Detective Frank Kenfeld
. , in which he interviews [appellant] on
the date of his arrest.

[ Appel l ant] gives him an accounting of
hi s whereabouts during the day of the nurder,
and | believe that is excul patory evidence.
He essentially gives an alibi.

Now the reason that this is inportant:
[ appel l ant]—or, [appellant’s trial counsel],
in this case—-had to nmake certain strategic
decisions, as to how to present this case
and, had he known that [appellant], on the
date of his arrest, asserted his i nnocence and
gave an alibi that would have played into his
defense, this is sonething that is definitely
excul patory and should have been provided to
[appellant’s trial counsel] [. . .] in this
case, and, in terms of the—paynent to
Christine Bailey []—--again, sonething that was
excul patory—it went to her bias and should
have been—-should have been provided, and
[t]he Court—recalls who Christine Bailey []
was and the nature of—the nature of her
testi nony.

The Court: Okay. New trial, denied.
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Fol l owi ng the court’s consi deration of appellant’s notion for
a new trial, the court sentenced appellant to life inprisonnent.
The court’s order dated Decenber 17, 2002, and the docket sheet
entries from that date, reflect that the court denied both
“[d]efendant’s notion to treat letter fromdefendant dated 9/ 18/ 02
[ sic] as tinely filed notion for new trial”* and “[d]efendant’s
notion for new trial.”

Appel | ant subsequent|y appeal ed his conviction to this Court,
which we affirmed in an unreported opi nion. Gravely v. State, No.
2784, Septenber Term 2002, filed May 21, 2004 (“Case 1”). In Case
|, appellant did not appeal fromhis sentence or fromthe Decenber
17 denial of his notion to treat his March 15, 2002 letter as a
Rul e 4-331(a) notion for new trial or the denial of his Rule 4-
331(c) motion for new trial.

Nearly one year after sentencing, on Decenber 16, 2003,
appel  ant, wi thout the assistance of counsel, filed a notion for a
new trial based on newly discovered evidence and requested a
heari ng. Specifically, in his Decenber 16 notion, appellant
clainmed that the foll ow ng evidence was new y di scovered:

8. Before [s]entencing the [d]efendant
retai ned new counsel, M. Giffiths. M.
Giffiths was provided with i nformati on by the

State’s Attorney’s Ofice that the min
witness in this case Christina Bailey was

* There is an error on the court’s order and reflected in the docket entry; appellant’s letter
to the court complaining of the ineffectiveness of his trial counsel was filed with the court on March
15, 2002, rather than September 18, 2002.

-10-



provi ded $2070 as part of a relocation fee
The noney was paid to a relative of M.
Bai | ey.

9. The State’'s Attorney, . . .
admtted that he did not give this information
to [] ([d]efendant’s trial counsel).

10. The State’'s Attorney . . . stated
that if trial counsel would have asked for
noneys paid to relocate witnesses, it would
have been given.

11. The State did not give [d] efendant’s
trial counsel, . . . , nor the [d]efendant the
not es of Detective Frank Kenfeld; which is the
of [sic] [d]efendant, where the [d]efendant
states his whereabouts during the day and tine
of these crines. The [d]efendant’s alibi was
not given to [d]lefendant’s trial counsel.

Further according to appellant’s pro se notion, the State's
di scl osure failures violated Brady.

On Decenber 22, 2003, the circuit court denied appellant’s
Decenber 16 notion as “nmoot.” Appellant filed the instant appeal
on January 14, 2004.

STANDARD OF REVIEW

Appel l ate courts generally reviewa trial court’s disposition
of a motion for new trial on an abuse of discretion standard.
Merritt v. State, 367 M. 17, 27, 785 A 2d 756 (2001) (discussing
Wash., B. & A. Railroad Co. v. Kimmey, 141 M. 243, 118 A 648
(1922)). Where, however, the appeal is not solely from the
di sposition of the notion, but as here, the denial of a hearing on
t he noti on based on new y di scovered evi dence, the Court of Appeal s
has indicated that appellate courts will review whether the trial

court erred. See Merritt, 367 MI. at 27, 30-31. See also Jackson
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v. State, 358 MI. 612, 751 A 2d 473 (2000) (holding that the
circuit court erred in denying a notion for newtrial on the basis
of newl y di scovered evidence where the court deni ed the defendant’s
motion without a hearing); Kimmey, 141 Ml. at 250 (“a trial judge
has virtually no ‘discretion” to refuse to consider newy
di scovered evidence that bears directly on the question of whether
a new trial should be granted”).
DISCUSSION

Appellant initially asserts that the circuit court erred in
denyi ng his Decenber 16 notion w thout a hearing, which he clains
was required by Rule 4-331(e). Appellant also contends that the
circuit court abused its discretion in not granting his Decenber 16
notion for a newtrial on the nerits.

The State avers that appellant was provided a hearing on his
notion for a newtrial at the Decenber 17, 2002 sentenci ng heari ng.
Because he did not contest the sufficiency of the Decenber 17
hearing or the denial of his original notion for a new tria
pursuant to Rule 4-331(c), the State asserts that appellant “has
wai ved his current conplaint.” Alternatively, the State clains
that any error in denying appellant a hearing on his notion was
har m ess beyond a reasonabl e doubt.

In Campbell v. State, 373 M. 637, 821 A 2d 1 (2003), the
Court of Appeals considered, anong other things, whether a tria

judge had discretion to consider an “out-of-tinme supplenent to a
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tinmely filed notion for a newtrial inacrimnal matter.” 1d. at

640. In that case, wthin ten days of his conviction, the
appel l ant, Canpbell, filed a notion for a new trial citing newy
di scovered excul patory evidence. Id. at 642-43. Appr oxi mat el y

twenty days later, but prior to sentencing or a hearing on the
initial notion, Canpbell filed a supplenent to his notion, in which
he alleged the discovery of entirely different exculpatory
evi dence. 1d. at 643. At a hearing, which took place i mediately
prior to sentencing, Canpbell abandoned the newy discovered
evi dence presented in his initial notion, and instead relied solely
upon the newy discovered evidence presented in his suppl enent.
Id. at 644. Al though he requested an evidentiary hearing
concerning sone of the newy discovered evidence, the trial court
denied Canpbell’s nmotion for a new trial based on a proffer
regardi ng what his newy discovered witness would testify to. I1d
The trial court did not “think that it would have had any effect on
the verdict of the jury.” Id. at 644-45.

Campbel | appeal ed the denial of his notion for a newtrial to
this Court, which we affirmed in an unreported opinion. Id. at
647. We determned that the trial court did not have authority to
deci de Canpbell’s nmotion for a new trial to the extent that it
presented evidence unrelated to the newy discovered evidence
presented in his initial Rule 4-331(a) notion. 1Id. at 646. This

Court opined that “a notion for a newtrial can[not] be anended in
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such a manner as to make it an entirely different notion after the
time for filing such a notion has expired.” Id. at 646-47.
Finally, we concluded that, with regard to the evi dence presented
in the suppl ement, Canpbell’s newly discovered evidence was “fil ed
too late to satisfy [Rule 4-331] section (a), but . . . too early
to satisfy [Rule 4-331](c) because the supplenent was filed two
nonths after the verdict but before sentencing.”® 1I1d. at 647.

G anting certiorari, the Court of Appeals initially determ ned
that, even though Canpbell’s notion for a new trial was based on
new y discovered evidence and was prematurely filed, the trial
court had jurisdiction to decide the notion. 1I1d. at 662-63. The
Court reasoned: “That the | anguage invests the [trial] court wth
authority to consider notions for a newtrial within one year after
sentenci ng does not nean the court does not have [discretionary]
authority to consider such a notion prior to sentencing when no
final judgment has been entered.” 1Id. The Campbell Court went on
to explain that, “[w]hen a notion for a newtrial under section (c)
is filed prematurely, it nmay hasten the end of the litigation nore
so than if it were ‘tinely’ filed.” 1d. at 663. Wth regard to
treating the supplenent as a separate notion for a newtrial, the

Court stated: “We agree with the reasoning of the court’s hol ding

> Under Rule 4-331(c)(1), the one year period for timely filing a motion for a new trial on
the basis of newly discovered evidence begins to run on “the date the court impose[s] sentence or
the date it receive[s] a mandate issued by the Court of Appeals or the Court of Special Appeals,
whichever is later.”
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that a supplenent to a notion for a newtrial that alleges entirely
different grounds for relief cognizable elsewhere in the Rule may
be treated as a separate notion for new trial.” Id. at 664
(enphasi s added). Because Canpbell’s supplenent to his initial
notion was filed while the trial court retained jurisdiction, the
Court of Appeals concluded that “the trial judge had discretion to
consi der the newy di scovered evi dence ground for newtrial raised
in the supplenent/notion.” 1d. at 665.

In the instant case, we are persuaded that the circuit court
properly exercised its discretionary authority to treat Suppl enent
| and Il, collectively, as an independent notion for a new trial
based on newly discovered evidence.?® As in Campbell, before
sentencing and while the court retained jurisdiction to consider
the matter, appellant filed a suppl enent noving for a newtrial on
t he grounds of newly di scovered evidence. At sentencing, after the
trial court denied appellant’s notion to treat the March 15 letter
as a Rule 4-331(a) notion for new trial, counsel for appellant
expl ai ned that appellant’ s noti on was al so based, in part, on newy
di scovered evi dence presented in the suppl enents and t hat, pursuant
to Rule 4-331(c), with regard to the newy discovered evidence,
appellant’s notion was tinely. Counsel for appellant then

expl ai ned the all eged new y di scovered excul patory and i npeachnent

® We note that Campbell was decided on April 7, 2003, after appellant’s December 17, 2002
sentencing hearing.
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evidence. An order of the court dated Decenber 17, 2002, and the
docket sheet entries for that date, reflect that the court denied
both “[d]efendant’s notion to treat letter from defendant dated
9/18/02 [sic] as tinely filed notion for new trial” and
“[d]efendant’s notion for new trial.”

Al t hough the Decenber 17 sentencing hearing occurred before
Campbell, it is apparent from the court’s order and the docket
sheet that the trial court treated appellant’s supplenents as an
I ndependent notion for a newtrial. The trial court’s decision on
that notion was a final judgnent that appellant could have
appeal ed. See Maryl and Code (1974 (2002 Repl. Vol.), 8§ 12-201(f)
of the Courts and Judicial Proceedings Article (“C.J.P.”) (defining

“final judgnent” as a judgnent, decree, sentence, order
determ nation, decision, or other action by a court, including an
orphans’ court, from which an appeal, application for leave to
appeal, or petition for certiorari may be taken”).

Maryl and Rul e 8-202(a) provides, in pertinent part: “Except as
ot herwi se provided in this Rule or by law, the notice of appea
shall be filed within 30 days after entry of the judgnment or order
fromwhich the appeal is taken.” Appellant did not tinely file an
appeal or raise the denial of his notion for a new trial in his
appeal to this Court in Case |I. Therefore, we are persuaded that

appel lant’ s Decenber 16 notion, which relies upon precisely the

sane alleged “newly discovered evidence” previously presented to
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the trial court and denied follow ng a hearing, is barred under the
principles of res judicata and estoppel.’ See Cook v. State, 281
Ml. 665, 669-70, 381 A 2d 671 (1978) (explaining that res judicata
and collateral estoppel apply in crimnal cases where there is a
final judgnent, such as where the appellant is denied the “neans of
further prosecuting or defending his rights and interests in the
subj ect matter or proceeding”).

Maryl and Rule 4-331(c) permts a defendant to file a notion
for new trial on the grounds of newly discovered evidence that
coul d not have been discovered with due diligence in tine to nove
for a newtrial within the first ten days follow ng the verdict.
To be certain, follow ng the Decenber 17, 2002 denial of his first
notion for a new trial under Rule 4-331(c), appellant could have
filed a second nmotion for a new trial on the basis of newy
di scovered evidence, provided it was filed within the applicable
time frane. See Campbell, 373 MI. at 664 (permtting a defendant
to file a second notion for a new trial on the grounds of newy
di scovered evi dence where the alleged “newy discovered evi dence”
was “entirely different” than that alleged in his initial notion).

In order for appellant to have prevailed on a second notion

7 Recently, in Scott v. State, 379 Md. 170, 840 A.2d 715 (2004), the Court of Appeals
explained that “the law of the case doctrine” was inapplicable where a defendant filed, in the circuit
court, the same postconviction motion as had already been denied by a different circuit court judge

because there had been no appellate ruling on the denial of the defendant’s first motion. /d. at 184-
85.
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for a new trial on the grounds of newly discovered evidence, he
woul d have had to denobnstrate not only that the evi dence was i ndeed
new y di scovered and could not have been discovered through the
exercise of due diligence intinme to be included in a Rule 4-331(a)
notion, but also that at | east sone of the all eged newy di scovered
evi dence differed fromthat presented to the court in his initia

4-331(c) notion. See Love, 95 MI. App. at 429, 432 (explaining
that the requirenents that the evidence be “newy discovered” and
not di scoverable with due diligence intinme to file a notion under
Rul e 4-331(a) are “definitional predicate[s]” for relief under Rule
4-331(c)). See also United States v. Hoffa, 382 F.2d 856 (6th Gir.

1967) (holding that the defendants failed to prove diligence in
obtaining the all eged new y di scovered evidence proffered in their
third notion for new trial where the sane witnesses were cited as
bei ng newly discovered in their first notion for a newtrial filed
nore than one year prior); Strauss v. United States, 363 F.2d 366,

369 (5th Gr. 1966) (concluding that alleged newy discovered
evi dence in the defendant’s second notion for newtrial was not, in
fact, newy discovered and did “not warrant consideration” where
the evidence was referred to in the defendant’s openi ng statenent
at trial and “was sought to be shown on the first notion for new
trial”).

Maryl and Rul e 4-331(e) provides:

(e) Disposition. The court may hold a hearing
on any notion filed under this Rule and shal
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hol d a hearing on a notion filed under section
(c) [newly discovered evidence] if the notion
satisfies the requirenents of section (d) and
a hearing was requested. The court may revise
a judgnment or set aside a verdict prior to
entry of a judgnent only on the record in open
court. The court shall state its reasons for
setting aside a judgnent or verdict and
granting a new trial.!®

Interpreting Rule 4-331(e), in Jackson v. State, 358 Ml. 612,
751 A . 2d 473 (2000), the Court of Appeals explained the mandatory
nature of the rule:

The general requirenment--the one relevant
here--is that the court “shall afford the
def endant or counsel and the State’s Attorney
an opportunity for a hearing on a notion fil ed
under this Rule.” That requirenent is not cast
in sequential or conditional |anguage, as are
nost of the other rules that speak only of an
“opportunity” for a hearing, but, by requiring
only the opportunity for a hearing and not
absol utely mandating one, the rule also nore
clearly allows for a waiver of a hearing.
Under either approach, however, in the absence
of a waiver by both sides, the court nust
conduct a hearing before acting on the notion.

Id. at 624. Explicating the reasons for granting a hearing on a
notion for newtrial, the Court reasoned:

[T]he right to a hearing is of fundanenta
i mportance. It represents an assessnent by us
of the significance of the mtter under
consideration, at least to the parties, and,
given that significance, of their right, if
they choose to exercise it, to present

¥ Rule 4-331(d) provides that a motion for a new trial must “(1) be in writing, (2) state in
detail the grounds upon which it is based, (3) if filed under section (c) of this Rule, describe the
newly discovered evidence, and (4) contain or be accompanied by a request for hearing if a hearing
is sought.” Inthe instant case, appellant’s December 16 motion, the denial of which he currently
appeals, met the requirements of section (d).
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directly to the court, viva voce, the reasons
why they should prevail. It is a recognition
that personal, vocal conmunication with the
judge may not only itself be a nore effective
means of persuasion than witten docunents
that may be read hurriedly and not fully
appreci ated or understood, but that a hearing
offers at least a limted opportunity for
di al ogue, allowng for «clarification, for
greater precision, for addressing concerns
har bored and expressed by the judge. It is a
right that, ordinarily, may be waived, but
when not wai ved, we are |oathe, in the absence
of extraordinary circunstances, to find its
denial harmess. It would often be a matter
of pure specul ati on whet her prejudi ce ensued- -
whether, had the party been given the
opportunity to make his or her "pitch" at a
hearing, the result nmay have been different--
and that is nmuch nore likely the case when the
decision may rest wupon the resolution of
factual disputes or the exercise of discretion
and judgnent.

Id. at 625 (enphasis in original).

A hearing conducted pursuant to Rule 4-331(e) need not be a
full evidentiary hearing. |In Couser v. State, 36 M. App. 485, 374
A.2d 399 (1977), this Court addressed whether a trial court abused
its discretioninrefusing to permt a defendant to call a w tness
in support of his notion for a new trial. Id. at 496. Finding
that there was no abuse of discretion, we explained: “The purpose
of the hearing on the notion for retrial is not to retry the case.
There was no proffer that the wtness would recant her prior
testinmony.” Id.

Simlarly, in Campbell the Court of Appeals affirnmed the trial

court’s denial of Canpbell’s nmotion for a new trial when his
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request for a full evidentiary hearing was denied and the tria
court based its decision on a proffer of the witness’s testinony.
Campbell, 373 M. at 645. Moreover, the hearing in Campbell
occurred imrediately prior to the defendant’s sentencing hearing.
Id. at 644.

G ven the reasoning for granting a hearing under Rule 4-
331(e), we hold that when a defendant has previously been granted
an adequate hearing on a notion for new trial on the grounds of
new y di scovered evidence and the defendant subsequently files a
second Rule 4-331(c)(1) notion for newtrial, which, on its face,
fails to allege “newly discovered evidence” different from that
previ ously considered by the court at the prior hearing, the trial
court need not conduct another hearing, even if requested, before
denyi ng the second notion. The principles of judicial econony, res
judicata, and estoppel conpel such a conclusion. To hold
otherwi se, the trial and appellate courts’ tine and attention could
be consuned by defendants desiring to continually rehash the deni al
of previously litigated notions.

In the present case, we are not persuaded that the circuit
court erred in denying appellant’s Decenber 16 notion w thout a
hearing. Exercisingits discretionary authority, the circuit court
treated appellant’s supplenents as a notion for new trial under
Rul e 4-331(c). At sentencing, although the circuit court initially

stated that it was nerely providing appellant the opportunity to
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establish a record for appellate review, the court clearly
considered appellant’s newy discovered evidence and permtted
adversarial argunment on the nmerits of appellant’s notion. Through
a discourse with the trial court, appellant was provided the
opportunity to explain and clarify, viva voce, the reasons why a
newtrial was necessary. Jackson, 358 MI. at 625. As in Campbell
the court rul ed on appellant’s notion i medi ately before sentencing
and after a proffer regarding appellant’s newy discovered
evi dence.

Because appellant was provided an adequate hearing on his
notion for new trial, failed to tinmely appeal the denial of the
notion, and, facially, offered nothing newin his subsequent notion
for newtrial, the trial court did not err or abuse its discretion
i n denying appellant’s notion w thout a hearing.

JUDGMENT OF THE CIRCUIT COURT FOR
PRINCE GEORGE’S COUNTY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.

-22-



