Re: Julian Gray v. State of Maryland, No. 108, September Tem, 2004

POST CONVICTION PROCEDURE: The post conviction court is not required to provide a
detailed supporting statement or memorandum when ruling upon a petition to reopen a
postconvi ction proceeding.

POST CONVICTION PRODECURE: The Legislature hastreated petitionsto reopen with less
formality than petitions for postconviction relief, with respect to the rights to counsel and to a
hearing, thereforeit islogical to conclude tha a petition to reopen may be treated less formally
than a petition for postconviction relief, regarding what a court must do in explicating its ruling
on such a petition.

POST CONVICTION PROCEDURE: If the Legidlature intended for defendantsto retain aright
to a second postconviction petition, it would not have changed the law to take away that right.
Finally, unlike 8 7-103, 87-104 does not prohibit aperson from filing more than one petition to
reopen. Thereisno question that Md. Rule 4-407 (a) appliesto initial postconviction
proceedings. We have not, however, found a case in which the rule has been applied to petitions
to reopen.

POST CONVICTION PROCEDURE: As explaned in this opinion, the Legislature has |eft it
within the court’ s discretion to decide whether a person seeking to reopen a postconviction
proceeding should receive counsel or ahearing. Moreover, the Legislature has left it within the
trial court’s discretion to decide, in the interests of justice, if a postconviction proceeding should
be reopened. Srovall should not be read to remove discretion from the trial court in those
instances.

POST CONVICTION PROCEDURE: Section 7-104 requires the court to exercise discretion
when ruling on apetition to reopen a postconviction proceeding. Theregquirement to exercise
discretion prevents the court from acting arbitrarily. Because the court has discretion to
determine if a postconviction proceeding should be reopened, it follows that the court also has
discretion to determine how detailed a statement will be given in response to any such peition.
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On January 10, 1990, Randy Hudson was fatally shot in Baltimore City. Asaresult
of that shooting, on April 17, 1991, Julian Gray, petitioner in this case, was convicted by a
jury of second-degree murder and use of a handgun in the commission of a violent crime.
The court sentenced Gray to thirty-years' imprisonment for the murder and five-years’
imprisonment for the handgun conviction. Gray appealed and on April 20, 1992, the Court
of Special Appeals affirmed his convictionsin an unreported opinion. Gray petitioned this
Court for certiorari, and we denied the petition. Gray v. State, 327 Md. 626, 612 A.2d 256
(1992).

On July 28, 1999, Gray petitioned for postconviction relief. On December 22, 1999,
the Circuit Court for Baltimore City, Judge Clifton J. Gordy, Jr., presding, held a hearing
on the petition, at which both the Stateand Gray presented witnesses. On January 10, 2000,
Judge Gordy denied the postconviction petition and issued a “ Statement of Reasons and
Order of Court.” On March 13, 2000, Gray filed an Application for Leave to Appeal, which
was denied by the Court of Special A ppeals on April 2, 2001.

On August 20, 2003, Gray filed a* Petition to Reopen Post Conviction Proceedings’
in the Circuit Court for Baltimore City, pursuant to Md. Code (2001), 8 7-104 of the
Criminal Procedure Article. The State opposed the petition and on October 10, 2003, Judge
Gordy denied Gray’s petition, concluding that reopening would not be in the interest of
justice. Gray filed an Application for Leaveto Appeal, which was granted by the Court of
Special Appeals on February 24, 2004. On September 13, 2004, in areported opinion, the
Court of Special Appeals affirmed the Circuit Court. Gray v. State, 158 Md. App. 635

(2004). Gray petitioned this Court and on December 17, 2004, we granted certiorari. Gray



v. State, 384 M d. 448, 863 A.2d 997 (2004).

We are asked to determine whether a circuit court is required under the Maryland
Rules to render a supporting statement or memorandum expli cating a decision to deny a
reguest to reopen a postconviction proceeding. We hold that the court is not required to
provide a detailed supporting statement or memorandum when ruling upon a petition to
reopen a postconviction proceeding.

FACTS

During Gray’ s trial, fifteen-year-old Erika McCray* testified that on the night of the
shooting, she went to her friend Peggy Riddic’s” house, located across the alley from a
laundromat at North and Ruxton A venues. M cCraytedified that she, ShaunaHantz, and two
other friends named Tinaand Neda, started to leaveRiddic’ s house, and when she was at the
doorway, McCray said she saw a “bunch of guys” whom she did not know, “running
through the alley so we ran back in.” Shetestified that they ran back in the house for afew
minutes because they thought the people they saw were “stickup boys,” meaning “people
who stick people up and takewhat they have like money.”

McCray also testified that after a minute or two, she and the other girls came out of
the house and while on the porch, they saw a *“couple other guys” walking from Moreland

to Ruxton Avenue. McCray then testified that she saw two guys, one of whom was Gray,

The Circuit Court spelled “Erika” as “Erica.” However, the statement signed by Ms.
McCray uses a“k” in Erika

*The Circuit Court spelled “Riddic” as “Riddick.” However, the statement signed by Ms.
Riddic does not include a “k” at the end.



walk down Ruxton Road toward the laundromat and that “they was passing a few words.”
After that, McCray heard five or more gunshots. When asked what she did next, shetestified
that, “[w]ejust stood there and then wewas stunned and then we walked around the corner.”
Then McCray testified that when shelooked over tow ardsthe laundromat, she saw thevictim
falling down and she saw Gray “going another direction.” Gray was convicted of second-
degree murder and use of a handgun in the commission of aviolent crime.

Gray appealed, claiming that the trial court erred by admitting hearsay evidence and
by precludingdiscusson of thelack of fingerprintevidenceon the murder weapon. OnApril
20, 1992, Gray’s convictionswere upheld by the Court of Special Appeals. On September
15, 1992, we denied Gray’s petition for certiorari.

On July 28, 1999, Gray petitioned for postconviction relief, alleging ineffective
assistanceof trial counsel. Gray argued that his attorney failed to (1) investigate affirmative
defenses, (2) cross-examine Erika M cCray effectively, (3) object to inadmissible evidence,
and (4) present mitigating evidence at sentencing.® The court held a hearing on the petition
and heard tegimony from Gray, Gray’s sider (Frankie Gray), Peggy Riddic, and John
Denholm, Gray’strial counsel. Gray, Frankie Gray, and Riddic testified that McCray could
not have seen the murder fromthe doorway of the house. Denholm testified that hewas not
aware of additional availablewitnessesand that he could not recall if he had visited thecrime

scene.

3At the postconviction hearing, Gray abandoned most of his allegations and focused solely
ontheallegedfailuretoinvedigae defenses and the problemswith Ms. McCray’ stestimony.
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On January 10, 2000, Judge Gordy denied Gray’ s petition. Judge Gordy summarized
Gray’s argument as follows:

At the Post Conviction hearing, Petitioner and Frankie Gray
testified that they informed trial counsel, Mr. Denholm that the
State’s only witness (Erica McCray) could not possibly have
seen the murder from the porch of anearby house (1823 Ruxton
Avenue) where she testified she was located. Ms. Peggy
Riddick, who lived in the house in question, also testified that
shewasready and availableto testifyat Mr. Gray’ strial thatyou
cannot see the murder siteif you are located at the front door on
her porch.

Petitioner asserts that counsel should have visited the murder
site and followed up on the information provided by the
Petitionerand Frankie Gray that it wasimpossiblefor the State’s
witness to see the murder from the porch of the house in
guestion. Infailing to do so, Petitioner argues that trial counsel
was unreasonably deficient in his duties and his non-action
prejudiced the case.

Judge Gordy found that the first prong of the Strickland test, requiring deficient
performanceof counsel, was“arguably satisfied.” Henoted that “itwould have been prudent
to visit or at |east obtain pictures of the homicide scene to better assess the tegimony of the
State’ switness. In addition, therecord supports Petitioner’sview that the State’ seyewitness
could not have actually seen who shot the victim.” Judge Gordy concluded, however, that
Gray was not prejudiced by his counsel’ s performance. The court wrote:

Even if counsel had visited the crime scene, it would not have
changed the testimony offered by the State’s witness which
completely contradicted Petitioner’s alibi defense. The State’s

witness testified that she saw Mr. Gray walking with the victim
in the direction of where the murder took place; that the victim



and Mr. Gray were “having words’; that she saw the boy
(victim) falling down; and that she saw the Defendant-
Petitioner, Mr. Gray, leaving the murder scene going in the
opposite direction down an alley. The State’s eyewitness was
no longer on the porch of the house in question when she
witnessed these events. She had moved down the steps and of f
to the side enabling her to have a better view of the
aforementioned events.

Therefore, although she could not testify to who actually shot
the victim, she did provide strong circumstantial evidence that
Mr. Gray committed the murder. She also completely destroyed
hisalibi defensethat hewasat ahospital duringhischild’sbirth.

On April 2, 2001, the Court of Special Appeals denied Gray’s March 13, 2000,
Application for Leave to Appeal Judge Gordy’s decision.

On August 20, 2003, Gray filed a petition to reopen the postconviction proceeding,
pursuant to §87-104 of the Criminal Procedure Article. Gray argued that his postconviction
counsel was inef fective and that his case must be reopened to prevent the “injudice of the
conviction of an innocent person.” In support of his claims, Gray provided a written
statement by M cCray, dated May 9, 2003, indicating that portions of her trial testimony were
false. Gray had already questioned McCray’ s trial testimony in his postconviction hearing.
With the petition to reopen, however, heprovided for thefirsttime, astatement from McCray
that her trial testimony was partially false.

In her May 9 statement, McCray claimed that at the time of the shooting she was
inside Peggy Riddic’ s house and not on the porch as she had claimed at thetrial. She further
stated that the only actual knowledge she had of the shooting was provided to her by her

friend Shauna, who isnow deceased. McCray alleged that, after the shooting, Shaunatold



her that she had seen Gray with agun earlier. McCray also claimed that she lied at Gray’s
trial because she was “ bitter” about being detained at the Waxter Center, ajuvenile facility,
to ensure that she would testify. McCray stated that she gave afriend of Gray’s her number
because shefelt guilty forlying. AccordingtoMcCray, when Gray called, McCray informed
him of her actions and asked for forgiveness.
Gray also attached awritten statement from Peggy Riddic, the person who livedinthe
home McCray was visiting during the shooting. Riddic’s statement is as follows:
| lived at 1823 Ruxton Avenue, Baltimore, Maryland at the time
of thisincident. Erika McCray, Shauna Hantz and Tina were
inside my house a the time when we heard gunshots going off
outside. There is no way tha Erika McCray could have sen
who did the shooting as she was inside my house at the time.
As previously noted, during Gray's postconviction hearing, Riddic testified that it would
have been impossibl e to see the location of the shooting from her doorway. Insupport of his
petitionto reopen, however, Gray complainedthat at thepostconviction hearing, counsel did
not ask Riddic, asapreliminary matter, whether M cCray was even at the doorway atthe time
of the shooting.” Gray asserted that the failure to ask that question congituted ineffective
assistance of postconviction counsel.
The State argued that the petition should be denied because McCray’s recanted

testimony was not a basis for posconviction relief and because Gray' s postconviction

counsel was not i neff ective and did not prejudice Gray.

* Gray assertsin his brief before this Court that if Riddic had been asked that question, “ she
would havetestified that Ms. McCray was not in fact in thedoorway when Mr. Hudson was
shot.”



On October 10, 2003, Judge Gordy issued the following Order:

The Petitioner Julian Gray hasfiled a Petition to Re-Open Post
Conviction Proceedings and an attendant Memorandum. The
State has filed a Motion in Opposition and an attendant
Memorandum. This court has reviewed and considered the
matters submitted by both counsel aswell asthepost conviction
proceedings relevant hereto.

IT ISORDERED this 10" day of October, 2003, by the Circuit
Court for Baltimore City pursuant to Maryland Code Annotated,
Criminal Procedure, § 7-104 (2001) upon FINDING that to
reopen post conviction proceedings in the matter, captioned
above, is“not in the interest of justice,”

AND THEREFORE, the Petitioner Julian Gray’ sMotion to Re-
Open Post Conviction ProceedingsisD ENIED , without hearing.

On September 13, 2004, in a reported opinion, the Court of Special A ppeals upheld
Judge Gordy’sdecision. Gray v. State, 158 Md. App. 635 (2004). Gray petitioned this Court
and on December 17, 2004, we granted certiorari. Gray v. State, 384 Md. 448, 863 A.2d 997
(2004).

STANDARD OF REVIEW

According to Maryland Rule 8-131(c) “when an action hasbeen tried without a jury,
the appellate court will review the case on both the law and the evidence. It will not set aside
the judgment of the trial court on the evidence unless clearly erroneous and will give due
regard to the opportunity of the trial court to judge the credibility of the withesses.” The
clearly erroneous standard does not apply to legal conclusions. Nesbit v. GEICO, 382 Md.
65, 72, 854 A.2d 879, 883 (2004). “When thetrial court's order ‘involvesan interpretation

and application of Maryland statutory and case law, our Court must determine whether the



lower court's conclusions are legally correct under ade novo standard of review." Nesbit,
382 Md. at 72, 854 A.2d at 883 (quoting Walter v. Gunter, 367 Md. 386, 392, 788 A.2d 609,
612 (2002)). We interpret the Md. Rulesunder the same standard of review. Davis v. Slater,
383 Md. 599, 604, 861 A.2d 78, 81 (2004).

The issue raised in this case, whether the court is required to provide a statement
supporting its denial of a petition to reopen a pogconviction proceeding, involves the
interpretation of 87-103 of the Criminal Procedure Article and Md. Rule 4-407. As such,
our review isde novo.

DISCUSS ON
l.
Section 7-103 of the Criminal Procedure Article provides:

(8) Only one petition allowed.—For each trial or sentence, a

person may file only one petition for relief under this title.

(b) 10-year filing period.— (1) Unless extraordinary cause is

shown, in a case in which a sentence of death has not been

imposed, a petition under this subtitle may not be filed more

than 10 years after the sentence was imposed. (2) Inacasein

which a sentence of death hasbeen imposed, Subtitle 2 of this

title governs the time of filing a petition.
Md. Code (2001), §7-103 of the Criminal Procedure Article. Section 7-104 statesthat “[t]he
court may reopen a postconviction proceeding that was previously concluded if the court
determines that the action is in the interest of justice.” Md. Code (2001), §7-104 of the

Criminal Procedure A rticle.

Chapter 400 of Title 4 of the Md. Rules governs the procedural rules for



postconviction matters. M d. Rule 4-407 provides:

()  Statement. The judge shall prepare and file or
dictate into the record a statement setting forth separately each
ground upon which the petition is based, the federal and state
rights involved, the court’s ruling with respect to each ground,
and the reasonsfor the action taken thereon. If dictated into the
record, the statement shall be promptly transcribed.

(b)  Order of court. The statement shall include or be
accompanied by an order either granting or denying relief. If
the order isin favor of the petitioner, the court may provide for
rearraignment, retrial, custody, bail, discharge, correction of
sentence, or other matters that may be necessary and proper.

(c)  Copy to the parties. A copy of the statement and
the order shall be filed with the clerk and sent to the petitioner,
petitioner’s counsel, and that State’s A ttorney.

(d)  Finality. The statement and order constitute a
final judgment when entered by the clerk.

Aswe stated in Oaks v. Conners, 339 Md. 24, 35, 660 A.2d 423, 429 (1995), “[t]he
first step in determining legislative intent is to look at the statutory language and T[i]f the
words of the statute, construed according to their common and everyday meaning, are clear
and unambiguous and express a plain meaning, we will give effect to the statute as it is
written.” Oaks, 339 Md. at 35, 660 A.2d at 429 (quoting Jones v. State, 336 Md. 255, 261,
647 A.2d 1204, 1206-07 (1994)). The same analysispertainsto our interpretation of the Md.
Rules. Johnson v. State, 360 Md. 250, 264, 757 A.2d 796, 804 (1999). Section 7-104 of the
Criminal Procedure Article says nothing about whether the Circuit Court must give a
particular type of statement (or any statement at all) when ruling on a request to reopen a
postconviction proceeding. Moreover, Md. Rule 4-407 does not mention whether the

requirement to provide adetailed statement, as stated in Md. Rule 4-407(a), is applicable to



the denial of apetition to reopen postconviction proceedings. If theintent of astatute is not
clear from its language, we may consider other sources. See Johnson v. Mayor & City
Council of Baltimore City, 387 Md. 1, 11, 874 A.2d 439, 445 (2005) (discussing the history
and general purpose of the Workers’ Compensation Act and noting that we construe statutory
languagein light of the legislative purpose and statutory context). Asnoted in Kaczorowski,
309 M d. 505, 525 A.2d 628 (1987),

[wle may and often must consider other *“external
manifestations” or “ persuasive evidence,” including abill’ stitle
and function paragraphs amendmentsthat occurred asit passed
throughthelegislature, itsrelationship to earlier and subsequent
legislation, and other material that fairly bears on the
fundamental issue of legid ative purpose or goal, which becomes
the context within which we read the particul ar language before
usin agiven case.

Kaczorowski, 309 Md. at 515, 525 A.2d at 632-33.

The historicd development of the Uniform Postconviction Procedure Act (U PPA),
over time, reveals alegislative attempt to limit the number of postconviction petitions that
can befiled. That statutory history supports our holding that the court is not required to treat
a petition to reopen the same as a petition for postconviction relief. The reported opinion of
the Court of Special Appealsin thiscase providesthefollowing historical review of the Act:

Since the enactment of the UPPA in 1958, the General
Assembly has acted to limit the number of postconviction
petitionsthat a person may file for each conviction. Originaly,
the UPPA *“did not place any limit on the number of
postconviction petitionswhich apetitioner was entitled to file.”
Mason v. State, 309 Md. 215, 217-18, 522 A.2d 1344 (1987).

But, effective July 1, 1986, Art. 27, 8 645A was amended by
adding subsection (a) (2), which provided that a “person may
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not file more than two petitions, arising out of each trial, for
relief under this Subtitle,” Grayson v. State, 354 Md. 1,3, 728
A.2d 1289 (1999).

In 1995, the General Assembly again changed the number of
petitionsthat could befiled to challenge a particular conviction.
By Ch. 110 of the Acts of 1995 . .. (I) and (I1) were added to
subsection (a)(2) and subsequently codified as Art. 27, 645A
(@(2)(1) and (iii). Under subsection (a)(2)(l), a person was
permittedto “file only one petition arising out of each trial,” /d.
at 4, and subsection (a)(2)(iii) provided that “[t]he court may in
its discretion reopen a postconviction proceeding that was
previously concluded if the court determines that such actionis
in the interests of justice.” Id.

In 2001, the UPPA was repeal ed and reenacted at CP 88 7-101
et seq. The provision relating to the reopening of a
postconviction proceeding is now codified at CP § 7-104 and
contains “new language derived without substantive change.”
Revisor’s Note. Thewords " initsdiscretion” were “deleted as
surplusage.” Id.

Gray, 158 Md. App. at 645-646, 857 A.2d at 1182. Consideration of the statutory purpose

can help us determinethelegislative intent. Kaczorowski, 309 Md. at 517, 525 A.2d at 634

To interpret section 7-104 as requiring a court to render a supporting statement with
respect to its decisions on petitions (treating them exactly like a petition for postconviction
relief) would ignore the purpose of the postconviction legislation as revealed by its
development over time — that is, to lessen the burden on the courts created by endless
postconviction proceedings. See Tillettv. Warden of the Md. House of Correction, 220 Md.
677, 679, 154 A.2d 808, 810 (1959) (Discussing the predecessor to the current

postconviction statutes and noting the Legislature’s intention “to put a stop to the endless

11



repetition of the same grounds of collateral attack upon convictions. Repeated petitionsfor
writs of habeas corpus became such an abuse as to call for legislation which began in
1941.").

In addition to the historical development of the UPPA, a review of the statutory
context within which § 7-104 is located supports our holding. Section 7-108 provides, in
pertinent part,

(a) In general. — Except as provided in subsection (b) of this
section, a person is entitled to assigance of counsel and a
hearing on a petition filed under thistitle.

(b) Exceptions. — (1) If a person seeks to reopen a
postconviction proceeding under 8 7-104 of this subtitle, the
court shall determine whether assistance from counsel or a
hearing should be granted.

Md. Code (2001), § 7-108 (a)-(b) 1 of the Criminal Procedure Article.®

The Legislature hastreated petitions to reopen with less formality than petitions for

postconviction relief, with respect to the rights to counsel and to a hearing. Consequently,

itislogical to concludethat a petition to reopen may be treated | ess formally than a petition

for postconviction relief, regarding what a court must do in explicating its ruling on such a

® |n addition, in keeping with § 7-108, Md. Rule 4-406 (a) provides:

A hearing shall be held promptly on a petition under the [UPPA] unless the
parties stipul ate that the facts stated in the petition are true and that the facts
and applicable law justify the granting of relief. If a defendant requests that
the court reopen a postconviction proceeding that was previously concluded,
the court shall determine whether ahearing will be held, but it may notreopen
the proceeding or granttherelief requesed without ahearing unlesstheparties
stipulate that the facts stated in the petition are true and that the facts and
applicable law justify the granting of relief.
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petition. The logic of thisreasoning is particularly strongin view of thefact that the “right”
to have the court provide a detailed statement is not as significant as the right to counsel or
the right to a hearing.

Citing Pfoff v. State, 85 Md. App. 296, 583 A.2d 1097 (1991), Gray argues that a
petition to reopen is the “functional subgitute” for the former right to a second
postconviction petition, and, as such, the court is required to treat it as a petition for
postconviction for the purposesof issuing a“ meaningful” statement in support of the court’s
decision on the matter. In Pfoff, the Court of Special Appeals discussed the requirements of
postconviction proceedings existing at thetime, and noted that the petitioner was limited to
two petitions arising from the same trial. Pfoff, 85 Md. App. at 302, 583 A.2d at 1100.

The court also noted that Md. Rule 4-406 (a) did not require a hearing for a second
petition. /d. Nonetheless, the court noted thatajudge’ sresponsibility under Md. Rule 4-407
(a) was to issue a detail ed statement to resolve the second petition for postconviction relief.
Pfoff, 85 Md. App. a 303, 583 A.2d at 1101. Gray argues that those same requirements
should be imposed on the court regarding petitions to reopen because, when the law
permitted two postconviction petitions, the court did not have to grant a hearing on the
second petition but still had to prepare the statement in accordance with M d. Rule 4-407 (a).
Gray’ sreliance on Pfoff is misplaced. The court in Pfoff did not apply Md. Rule 4-407 (a)
to a petitionto reopen and, for that reason alone, the case is distinguishable. Moreover, the
law on postconviction relief has changed since Pfoff. Petitioners no longer have aright to

more than one petition for postconviction relief.
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If apetitionto reopen was the “functional substitute” of the former right to a second
postconviction petition, the Legislature would not have required assistance of counsel and
ahearing for the postconviction petition and then expressly remov ed or nullified the court’s
discretion to decide whether a person should receive those rights in the case of a petition to
reopen. Additionally, if apetition to reopen was the “functional substitute” of a petition for
postconviction relief, 8 7-103, which states that “[f]or each trial or sentence, a person may
file only one petition for relief under thistitle,” would berendered meaningless Md. Code.
(2001), § 7-103 of the Criminal Procedure Article (emphasis added). If the Legislature
intended for defendantsto retain arightto asecond postconviction petition,it would not have
changed the law to take away that right. Finally, unlike § 7-103, §7-104 does not prohibit
a person from filing more than one petition to reopen.® As noted by the Court of Special
Appeals in Gray, “if each request to reopen a closed proceeding required an indepth
assessment asto each of the issuesupon which the petition was based, the effect would be
an unlimited number of postconviction proceedings disguised as requests to reopen the
proceeding.” Gray v. State, 158 Md. App. 635, 644-45, 857 A.2d 1176, 1181 (2004).

There is no question that Md. Rule 4-407 (a) applies to initial postconviction
proceedings. See Davis v. State, 285 Md. 19, 400 A .2d 406 (1979) (holding that Rule

BK45(b), the predecessor to Md. Rule 4-407, requiresjudges in postconviction proceedings

® In addition, the statute does not specify when a defendant must file a petition to reopen,
unlike petitions for postconviction relief in non-death penalty cases, which have a 10-year
filing period, “unless extraordinary cause is shown.” Md. Code (2001), § 7-103 (b) of the
Criminal Procedure Article.
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to “make findings of fact asto every claim” in order to avoid a remand); Wilson v. State, 284
Md. 664, 399 A.2d 256 (1979) (holding that the court’s order resolving an initial petition
filed under the UPPA must comply with Md. Rule BK45(b)); Farrell v. Warden of Md.
Penitentiary, 241 Md. 46, 215 A.2d 218 (1965) (remanding a pogconviction proceeding for
findingsof fact in accordance with RuleBK 45(b)). We have not, however, found acasein
which the rule has been gpplied to petitions to reopen.
Gray alsorelieson Stovall v. State, 144 Md. App. 711,800 A.2d 31, cert. denied, 371

Md. 71, 806 A.2d 681 (2002). In Stovall, the Court of Special Appeas held that a
postconviction petitioner,

(1) is entitled to the effective assistance of postconviction

counsel, and (2) has a right to reopen a postconviction

proceeding by asserting facts that — if proven to be true at a

subsequent hearing — establish that postconviction relief would

have been granted but for the ineffective assistance of the

petitioner’s postconviction counsel.
Stovall, 144 Md. App. at 715-16, 800 A.2d at 34. Gray argues that the “right” to reopen
because of ineffective postconviction counsel will “ring hollow without the concomitant
requirement that the circuit judge render a meaningful statement as to theseissuesthat could
not have been raised in the initial postconviction petition.” We disagree. Stovall is
distinguishable from the present case. Stovall does not address whether the court must
provide a detailed statement similar to the one required under Md. Rule 4-407(a) when

resolving a petition for postconviction relief. Furthermore, in view of §7-104, we are not

persuaded that theright to effective postconviction counsel will “ring hollow” if the decision
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to write adetailed statement or asimple order in response to a petition to reopen isleft to the
sound discretion of the trial judge.

We think it necessary to mention that insofar as Stovall could be misinterpreted to
require atrial court to reopen apostconviction proceeding any time adefendant allegesthat
his postconviction counsel was ineffective, we reject such an interpretation. As explained
in this opinion, the Legislature has left it within the court’s discretion to decide whether a
person seeking to reopen a postconviction proceeding should receive counsel or a hearing.
Moreover, the Legislature has left it within the trial court’s discretion to decide, in the
interests of justice, if a postconviction proceeding should be reopened. Stovall should not
be read to remove discretion from the trial court in those instances.

.

Having discussed what § 7-104 does not require, we now turn our attention to what
it does require. Section 7-104 requires the court to exercise discretion when ruling on a
petition to reopen a postconviction proceeding. The requirement to exercise discretion
prevents the court from acting arbitrarily. “The court may reopen a postconviction
proceeding that was previously concluded if the court determines that the action isin the

interests of justice.”” Md. Code (2001), § 7-104 of the Criminal Procedure Article (emphasis

" The phrase “interests of justice” has been interpreted to include a wide array of

possibilities. See Love v. State, 95 Md. App. 420, 427, 621 A.2d 910, 914 (1993)
(mentioning along list of reasons for granting anew trial in the interests of justice). While
it is within the trial court’s discretion to decide when “the interests of justice’ require
reopening, we note that some reasons for reopening could include, for example, ineffective
assistance of postconviction counsel or a change made in the law that should be applied

(continued...)
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added).® Becausethe court hasdiscretionto determineif apostconviction proceeding should
be reopened, it follows that the court also has discretion to determine how detailed a
statement will be given in response to any such petition.

We will only reverse a trial court’s discretionary act if we find that the court has
abused its discretion. Asnoted by thisCourtin Dehn v. Edgecombe, 384 Md. 606, 865 A.2d
603 (2005):

“* Abuse of discretion’ is one of those very general, amorphous
termsthat appellate courts use and apply with great frequency
but which they have defined in many different ways. ... [A]
ruling reviewed under an abuse of discretion standard will not
be reversed simply because the appellate court would not have
made the same ruling. The decision under consideration has to
be well removed from any center mark imagined by the
reviewing court and beyond the fringe of what that court deems
minimally acceptable. That kind of distance can arise in a
number of ways, among which are that the ruling either doesnot
logically follow from the findings upon which it supposedly
rests or has no reasonable rdationship to its announced

’(...continued)

retroactively. See Oken v. State, 367 Md. 191, 195, 786 A.3d 691, 693 (2001) (noting
Oken’ s motion to reopen a postconviction proceeding on the basisthat the Supreme Court’s
opinionin Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000)
rendered his sentencing proceedinginvalid); see Harris v. State, 160 Md. App. 78, 862 A.2d
516 (discussing the defendant’ s motion to reopen postconviction proceeding on the ground
that he had ineffective assistance of postconviction counsel, in addition to ineffective
assistanceof trial and appellate counsel); Stovall, 144 Md. App. at 800, A.2d at 34 (holding
that adefendant may petitionto reopen apostconviction proceeding if postconvictioncounsel
was ineffective).

8 Also, as previoudy noted, Md. Rule 4-406(a) requires the court to hold a hearing on a
petitionfor postconvictionrelief but givesthe court discretion regarding petitionsto reopen.
“If a defendant requests that the court reopen a postconviction proceeding that was
previously concluded, the court shall determine whether a hearing will be held . . . .”
(Emphasis added.)
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objective. That, we think, is included within the notion of

‘untenable grounds,” ‘violative of fact and logic,” and ‘against

the logic and effect of facts and inferences before the court.’””
Dehnv. Edgecombe, 384 Md. at 628, 865 A.2d at 616 (quoting North v. North, 102 Md. App.
1, 13-14, 648 A .2d 1025, 1031-1032 (1994)).

In the Order denying the petition to reopen, Judge Gordy specifically noted that he
had “reviewed and consdered the matters submitted by both counsel as well as the
postconviction proceedings relevant hereto.” He then found that it was “not in theinterest
of justice” to reopen the proceedings. That brief statement, when considered along with the
record of this case, was enough to inform the parties and the appellate courts of the reasons
for Judge Gordy’ s decision. As noted in Williams v. State, 344 Md. 358, 371, 686 A.2d
1096, 1102-03 (1996), “[t]hereisno requirement that thetrial court’s exercise of discretion
be detailed for the record, so long as the record reflects that the discretion was in fact
exercised.” Asaresult, we cannot say that Judge Gordy abused his discretion by writing the
brief Order denying Gray’s petition.

Turning briefly to themerits of thepetition to reopen, wenote that itwas not an abuse
of discretion to refuse to reopen the postconviction proceeding in this case. It was not
“violative of fact and logic” for the trial court to conclude, asit obviously did, that even if
Gray'’s postconviction counsel had asked Riddic if McCray was on the porch during the
shooting, Riddic’ sanswer would not havechanged the outcome of theinitial postconviction
hearing. Riddic’ stestimony would only haveraised acredibility issue between McCray and

Riddic. Credibility of awitnessisordinarily not reviewablein apostconviction proceeding.
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Walls v. Warden, Maryland Penitentiary, 242 M d. 401, 404, 219 A.2d 6, 7 (1966).

As for McCray’s recantation itself, we note that it occurred after the death of
McCray’ s friend Shauna, the person who allegedly told McCray that she had seen Gray with
agun. In addition, there isno indicationthat the officer who obtained McCray’ s testimony
believedit to befalse or thatthe State knowingly used falsetestimony at trial. Theallegation
that perjured testimony was off ered at trial, “ absent ashowing that the State knowingly used
perjured testimony,” is not a ground for postconviction relief. Fisher v. Warden of Md.
House of Correction, 225 Md. 642, 643, 171 A.2d 731, 731 (1961). Asaresult, it was not
an abuse of discretion for the courtto concludethat McCray’ s new statement did not present

areason, “in the interests of justice,” to reopen the postconviction proceedings.

JUDGMENT OF THE COURT OF
SPECIAL APPEALS AFFIRMED.
PETITIONER TO PAY COSTS.
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