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Thi s appeal stens froma case of mstaken identity. On June
20, 1995, appellant, Carl Geen, was arrested at his hone by
Baltinore Gty Police Oficer Angel o Brooks, appellee, pursuant to
a bench warrant issued for appellant by the District Court for
Baltinore County. The bench warrant was issued after Geen failed
to appear for trial in connection with a shoplifting offense that
occurred on March 9, 1995, at a supermarket in Baltinore County.
At that time, Kenneth McKl ary,?! appellant’s cousin, was apprehended
in the store for shoplifting and clained he was Carl G een.
Al t hough he had no identification, MK ary provided the police with
G een’ s address.

Foll ow ng appellant’s arrest, Green was incarcerated for five
days before it was discovered that he was not the nman who commtted
the shoplifting offense. Subsequently, appellant instituted suit
inthe Grcuit Court for Baltinore Gty against two of the officers

involved in his arrest.? In his anmended conpl ai nt, appellant sued

The nane is also spelled as “MC ary” in the transcript and
briefs.

2In appellant’s original conplaint, filed on Novenber 21,
1996, he sued the Baltinore City Police Departnent, the Mayor and
City Council of Baltinmore City, the Baltinore County Police
Department, and the Baltinore County Executive. On April 9, 1997,
the Grcuit Court (Mtchell, J.) issued a series of four orders
dism ssing the conplaint as to each defendant. One of the
orders, granting the Baltinore County Executive's notion to
di sm ss, allowed appellant “leave to anend within 15 days to
correctly identify the party Defendant.” On May 5, 1997,
appellant filed a notion to alter or anend, claimng that
“through a consequence of irregularity or mstake in the Cerk’s
of fice” he had not received the orders until May 1, 1997. As a

(continued. . .)



O ficer Brooks and Baltinore County Police Oficer Tinothy Mirphy,
appel l ee, who responded to the supernmarket and arrested MKl ary
under the nanme “Carl Geen.”?

Counts I, IIl, and V of the anmended conplaint alleged false
arrest, false inprisonnent, and malicious prosecution on the part
of Brooks and other unnamed officers. Counts I, 1V, and VI
alleged the sane intentional torts against Mirphy. Each count
sought $200, 000. 00 danmages. On August 11, 1997, the circuit court
(Ronbro, J.) signed an order granting Brooks’s Mtion to Dism ss
O, inthe Alternative, Mtion for Summary Judgnent. On Sept enber
9, 1997, appellant filed a notion to revise the judgment.
Thereafter, on Decenber 9, 1997, Mirphy filed a notion for summary
judgnent. After a hearing held on February 6, 1998, the circuit
court (Byrnes, John Carroll, J.) granted Mrphy’'s notion for
summary judgnent, and denied appellant’s notion to revise the
previous judgnent entered in favor of Brooks. Appellant tinely

noted his appeal and presents two issues for our review, which we

2(...continued)
result, he asked the court for “sufficient tine to anmend his
Conmpl aint in accordance with the Court’s apparent intention.” On
May 7, 1997, the court granted appellant’s notion to alter or
anend, allowing himuntil My 28, 1997, to anend his conplaint.
Appel lant filed his anended conplaint on that date.

SAppel I ant al so sued the unnaned officers who acconpani ed
Brooks. The “other” officers were never served with process and
are not a part of the case. Although not pertinent to the issues
on appeal, we note that Oficer Muirphy filed a third-party
conpl ai nt agai nst Kenneth MKl ary on August 21, 1997. The record
does not reflect whether MKl ary was ever served, however.

2



have condensed:

Did the court err in granting appellees’ notions to
dism ss or for summary judgnent?

We answer in the negative and shall affirm

Fact ual Summary

At 3:00 p.m on the afternoon of March 9, 1995, an enpl oyee
of a Mars Supermarket, |ocated at the corner of York and Ridgley
Roads in Baltinore County, observed a man attenpting to steal ten
bottles of Lubridermlotion and a bottle of Advil by hiding the
items in his coat. The itenms were valued at $67.00. The Mars
enpl oyee apprehended the suspect and contacted the County police.
Al t hough the suspect had no identification, he told the store
enpl oyee that his nane was Carl Green and that he lived at 1705
Lorman Street in Baltinore City. That is appellant’s address.

At 3:32 p.m, Oficer Mirphy responded to the scene. Based on
the information obtained at the scene, Mirphy placed appellant
under arrest and charged himw th petty theft. He listed the man's
name in the “Application for Statenment of Charges” as “Carl G een
(NW).”* In the narrative section of the Crine Report, Oficer
Mur phy wote that “Carl G een could produce no |I.D. and was taken
back to PC7 for processing.” At 5:00 p.m on March 9, “Geen” was

booked.® A notation on the Baltinore County Police Departnent’s

‘We assune “NWMN’ is an acronymm for “no mddl e nane.”

°I'n his brief, Oficer Mirphy asserts that, in addition to
(continued. . .)



“Arrest Report” indicates that the suspect was subsequently
“[r]eleased to Det Vaught Balto Gty -- Fugitive.” Bail was set at
$5, 000. 00. The record does not otherw se disclose the circunstances
under which MKl ary, posing as Geen, was released fromjail.

A Mars Supernarket “Shoplifting Apprehension Report” descri bed
the shoplifter as a 6'2" black man wei ghing 160 pounds, w th bl ack
hair and brown eyes. The formlisted the suspect’s date of birth
as “11-26-67.” An “lIncident Report” conpleted by enpl oyees of the
Mars Super nar ket described the thief as having a “thin” build.® In

the Orine Report, Mirphy described the suspect as a black man, 6'2"

tall, 160 pounds. |In addition, he said the suspect had a “dark”
conplexion and short Dblack hair. According to appellant’s
conpl ai nt, he “is a dark skinned African-Anerican nman,
approximately 6'2", 165 |bs.” But, contrary to the descriptions

given by the Mars enpl oyee and O ficer Murphy, Geen alleged in the
Amended Conpl aint that McKlary is a “light-skinned African-American

man, approximately 5'9", 140 lbs."’

5(...continued)
asking for the suspect’s personal information, he “pulled the rap
sheet for Carl Green and began aski ng questions of the suspect to
see if he was who he said he was. The suspect knew all there was
to know about Carl Green’s crimnal history....” Mirphy does not
cite to the record for this contention, however, and we have not
found anything to substantiate it.

5The “Incident Report” differs fromthe “Shoplifting
Apprehension Report” in that the man’s date of birth is listed as
“11/2/67,” as opposed to “11/26/67.”

"W note that appellant never furnished the court below with
(continued. . .)



Usi ng the nane “Carl Green,” the suspect was schedul ed to be
tried for msdeneanor theft on May 15, 1995. McKlary did not appear
for trial, however. Not surprisingly, the real Carl Geen did not
appear for trial either. Presumably, Geen had no idea that his
cousin had given the police Geen’'s nane at the tine of his arrest.
As a result of the failure to appear, on May 15, 1995, the D strict
Court for Baltinore County (Boone, J.), issued a bench warrant for
G een. The warrant ordered “any peace officer” to “arrest the
above- naned defendant who is to answer unto the State of Maryl and
concerning certain contenpt conmmtted by himby: Failing to appear
in [the District] Court on 05/15/95 for hearing or trial after
being notified to do so.” It also identified Geen s address as
1705 Lorman Street, Baltinore, M, 21217,” and described him as
having the follow ng characteristics: “Race: 1 Sex: MH . 6 02 St:
160 Hair: BLK DOB: 11/26/67".

On June 20, 1995, Oficer Brooks, together with other unnaned
police officers, arrested appellant, the real Carl Geen, at his
home on Lorman Street. At his deposition, appellant said that
“between five and six” police officers participated in the arrest,
whi ch he described as foll ows:

Best as | can recall, | heard a knock —we | ocks [sic]

our screen door. You have the door, then you have the

screen door. And to knock on the door, he used his
flashlight by the way he knocked. So | got up, put on ny

(...continued)
an affidavit or other docunentation as to McKlary’s physical
appear ance.



days.

shorts and a baseball shirt, went to the door, opened the
door and wi nd [sic] the wi ndow open, so | was |ike, “Yes,
can | help you?” He was like, “Yo, Carl Geen |live here?”
| said, “I'mCarl Geen.”

So he said, “Can you open the door?” So | opened
t he screen door, and he cane in, and he was |Iike, “I have
a warrant for your arrest,” so | was |like, “For \Wat?”
And he was like, “For failure to appear in court.”

* * %

Sol'mlike, “Failure to appear in court?” You know,
| said, “I ain't got no letters telling me to cone to
court.”

And they was |ike, “W have you for a failure to
appear in court.” And | was |like, “What’s the charge?”
And he said, “For shoplifting at OMngs MIls.” | was
like, “OMngs MIIs? | never been to Owings MIIs.”

* * %

So I'm trying to say, “Wll, do you all have a
picture of this Carl Geen?” because now |I'mtelling him
that, you know, “You have the wong guy,” you know, I
never been in OMngs MIIs.” You know, they was |ike no,
no. Based on this piece —the subjects —they was goi ng
on subjects that they had.

* * %

So I'mtelling them you know, “You all have the
wong Carl Geen.”

You know, at that tinme, they had cuffed nme, so ny
little niece had to put ny socks and ny shoes on. As they
was taking ne out, you know, my nons is telling ne,
“Don’t worry about it.” As we're going out, the officer
that had nme handcuffed, |I’'masking him you know, *“Wen
we get down to the police station, can you pl ease contact
the county and tell themto send you a picture of this
Carl Green because you all have the wong Carl Geen.”

Unfortunately, Geen was mstakenly incarcerated for

five

According to appellant’s conplaint, the police subsequently
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| earned that McKlary was the one who failed to appear for the theft
charge and who had told the police, at the time of his arrest, that
he was Geen.? The docket of the Baltimbre District Court
i ndi cates that on Novenber 20, 1995, the charge against Carl G een
was “di sposed.”

On July 17, 1997, Oficer Brooks filed a Motion to Dismss O,
inthe Alternative, Mtion for Summary Judgnent. A certificate of
service affixed to the nmotion claimed that it was nmailed to
appel l ant’s counsel on July 16, 1997. Al though an answer to the
moti on was due on August 4, 1997, appellant failed to respond to
Brooks’s notion. Thereafter, on August 11, 1997, the circuit court
signed an order granting Brooks’s notion.® The order provided:

ORDER OF COURT

The notion to dismss or, alternatively, the notion
for summary judgnent heretofore filed by Of. Angelo
Brooks, on the defendants, having been read and
consi dered, and the Court also having considered the
menor andum of |law in support of the notions and exhibits
which were attached as part of plaintiff’s anended
conpl aint and attached as part of defendant Brook’s [sic]
menorandum of law, and the Court having considered

8The record does not make clear how it was discovered that
Green was not the right man. At the notions hearing on February
6, 1998, Murphy’s counsel told the court that when O ficer Mirphy
was “contacted in the courtroomby M. Kaplan [counsel for Car
Green], Mirphy hel ped rel ease the man saying that’'s not the guy |
arrested, | arrested Kenneth McC ary.”

. have been unable to locate the order in the court file.
A copy was provided in the appendix to O ficer Murphy’'s brief,
however.



plaintiff’s opposition thereto, [ it is this 11'" day of
August, 1997,

ORDERED, that the notion to dismss filed by
def endant O f. Angel o Brooks BE and the sanme hereby IS
GRANTED; and, it is further,

ORDERED, that the notion for summary judgnent
heretofore filed by defendant O f. Angel o Brooks BE and
the sanme hereby IS GRANTED; and it is further,

ORDERED, that judgnent be entered in favor of
def endant O f. Angel o Brooks against plaintiff for costs.

(Strike-outs in original).

The docket contains two entries relating to the order. The
first, dated August 13, 1997, says: “FILE RETURNED FROM J. ROMBRO,
ORDER SI GNED AND DELIVERED TO ORDER S [sic] CLERK.” The docket
i ndi cates, however, that the order was not filed until Septenber 8,
1997. An entry on that date provides: “ORDER OF COURT DATED 8-11-
97, THAT THE MOTION TO DI SM SS FI LED BY DEFT ( ANGELO BROCKS) | S
HEREBY “CGRANTED" & MOTI ON FOR SUMVARY JUDGVENT | F [sic] HEREBY
“GRANTED" FD. (J. ROVMBRO) FD. (19B).

On Septenber 9, 1997, appellant filed a Mtion to Revise
Judgnment. He asserted, inter alia, that “through inadvertence
Plaintiff’'s counsel was unaware of Defendant Brooks’ Mdtion to
Di sm ss and Defendant Brook’s [sic] Mdtion for Summary Judgnent,
and as such, failed to respond to Defendant Brooks’ notion in a
tinmely manner.” He asked the court, in the interest of justice, to

reverse its order granting Brooks’'s notions. Meanwhile, on July

10A review of the court’s docket reveals that, in fact,
Green had filed no opposition to Brooks’s notion.
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22, 1997, Oficer Mirphy answered appellant’s conplaint. Mirphy
| ater noved for sunmary judgnent.

At the notions hearing on February 6, 1998, the court noted
that the officers “did take reasonable steps” to resolve the
situation. He queried whether uncovering the falsity of McKlary’s
statenent would have “require[d] an effort, an energy |level that
the law doesn’t demand?” Appel | ant suggested that the police
departnent should have made an “arrest packet” available to the
arresting officers, so that they would have a photograph at their
di sposal to verify appellant’s identity. The court comrented that
appel l ant’ s suggestion was a good one but, in the court’s view,
appel l ant’ s conpl aint about the lack of an arrest packet “[gave
appellant] a credible conplaint to the Baltinore Cty Police
Departnent, and to this Oficer, but it [did not] give [appellant]
a cause of action, given that you are dealing wth public
of ficers.”

The court also indicated that appellees were entitled to
i mMunity because Geen had failed to show malice. The court said:

You don’t have constitutional malice in these cases. |

don’t think you could ever find it unless you had sone

personal vendetta or sonething going on. You don't have

that in this case. | really think your cause of action

is against the evil doer here. The nanme stealing.

Hol ding up in false light.

The court concl uded:

[ T] here are no disputed facts that are material to the

|aw here. That is the difficulty. There may be sone

di sputed facts, probably dozens of them But they don’'t

—they are not material in the sense that they won't if

9



resolved in your favor lead to a favorable result for you
[appellant] in the end. That’'s the bottomli ne.

Accordingly, the court denied appellant’s Mtion to Revise
Judgrent, and granted O ficer Murphy’s notion for sunmary judgnent.
On March 3, 1998, appellant filed his appeal “from the orders
entered in this action on February 6, 1998 by Judge John Carrol
Byrnes.”

We shall include additional facts in our discussion of the
I Ssues.

Di scussi on
l.

Prelimnarily, we nmust address several procedural matters that
the parties have not explored, involving the status of the appeal
as it relates to Brooks. Wth respect to Brooks, appellant
expressly noted an appeal only from Judge Byrnes's order of
February 6, 1998, which denied his notion to revise Judge Ronbro’s
order of August 11, 1997; that order had granted Brooks’'s notions
to dismss and for sunmary judgnent. The question, then, is
whet her appellant is entitled to chall enge the underlying order of
August 11, 1997. This issue is inportant, because “[a]n appea
from the denial of a nmotion asking the court to exercise its
revisory power is not necessarily the sane as an appeal fromthe
j udgnent itself. Rat her, the standard of review is whether the
trial court abused its discretion in declining to revise the

judgnent.” Blitz v. Beth Isaac Adas |srael Congregation, 115 M.

10



App. 460, 469 n.4, rev’'d on other grounds, 332 Md. 31 (1998). W
concl ude that appellant’s appeal includes the underlying order of
August 11, 1997. We expl ain.

A lengthy del ay ensued between the date Judge Ronbro signed
his order on August 11, 1997, and the date that his order was
docketed; it was not docketed until Septenber 8, 1997. Thus, when
appellant filed his revisory notion on Septenber 9, 1997, it was,
by good fortune for him filed within ten days of Septenber 8,
1997.

To be sure, we have no reason to believe that the delay in
docketing corresponded with a delay in notice to appellant about
t he order of August 11, 1997. To the contrary, it seens clear that
appel l ant received a copy of the order of August 11, 1997, well
before it was docketed. |Indeed, if the clerk’s office had first
mai |l ed a copy of the August order on Septenber 8, 1997, when it was
docketed, the filing of the revisory notion the next day, Septenber
9, 1997, would have been remarkably fast. Neverthel ess, the ten-
day period in which to file a post-trial notion is triggered by the
day the judgnent was “entered” on the court’s docket, not the day
the trial judge actually signed the order. See Estep v. CGeorgetown
Leat her Design, 320 M. 277, 287 (1990)(stating that “a final
j udgnment disposing of all clains or parties was not in existence
until the judgnent...was entered on the docket....”); Warehine v.

Del |, 124 Md. App. 31, 40-41 (1998).

11



Al t hough appellant’s tinely notice of appeal referred only to
the court’s order of February 6, 1998, and not the August 11, 1997
order, we are satisfied that we are not precluded from revi ew ng
the underlying order. Because appellant’s notion to revise was
filed within the ten-day tolling period, the revisory notion stayed
the appeal period until resolution of the notion to revise. See
Unnanmed Attorney v. Attorney Gievance Conmin, 303 M. 473
(1986) (holding that nmotion filed under Ml. Rule 2-535 within 10
days of judgnent is treated as a notion to alter or amend under M.
Rul e 2-534, thereby staying the appeal period). Mor eover, that
appellant’s notice of appeal nentioned only the court’s order of
February 6, 1998, which denied the notion to revise, does not bar
us fromconsidering the order of August 1997. It is clear that the
| anguage used in appellant’s notice of appeal does not determn ne
what we nay review. See B & K Rentals and Sales Co. v. Universa
Leaf Tobacco Co., 319 M. 127, 133-38 (1990); Institutional
Managenment Corp. v. Cutler Conputer Concepts, Inc., 294 M. 626,
632-33 (1982); cf. In Re Levon A, 124 Mi. App. 103, 125-26 (1998).
VWhat the Court said in B & K Rentals, 319 Ml. at 133-34, is
pertinent here:

Maryl and cases usual ly have construed notices of appeal

liberally and have ignored |limting | anguage in notices

of appeal, deeming it surplusage. The cases have taken

the position that the purposes of a notice or order of

appeal is not to designate or limt the issues on appeal.

| nstead, the designation of issues on appeal is a

function of the information report required by Rule 8-

205, the prehearing conference under Rule 8-206(b), and

12



the briefs.
Therefore, notw thstandi ng the |anguage in appellant’s notice of
appeal, we shall consider it as an appeal from the underlying
j udgnent .

Qur decision to reach the underlying judgnent as it relates to
Brooks raises yet another question: In the underlying order of
August 11, 1997, did the court grant Brooks’s notion to dism ss or

his notion for summary judgnment? In literal terns, Judge Ronbro’ s

order expressly granted both. W shall, however, treat the court’s
order as to Brooks as a grant of sunmmary judgnent. Agai n, we
expl ai n.

Maryl and Rul e 2-322(c) provides that “[i]f, on a nmotion to
dismss for failure of the pleading to state a claim upon which
relief can be granted, matters outside the pleading are presented
to and not excluded by the court, the notion shall be treated as
one for summary judgnent and di sposed of as provided in Rule 2-
501....”" See WIllians v. Prince George’'s Cnty., 112 Md. App. 526,
537-39 (1996) (holding that when the lower court “had before it
facts that went beyond the pleadings,” the appellate court would
treat the lower court’s grant of a motion to dismss, or in the
alternative a notion for summary judgnent, as a notion for summary
j udgnment); Hrehorovich v. Harbor Hospital Cr., Inc., 93 M. App.
772, 782, cert. denied, 330 M. 319 (1993). In his Mtion to

Dismss, or in the Alternative, Mtion for Summary Judgnent, Brooks

13



appended the exhibits that had been attached to G een’ s anended
conpl ai nt. In Mirphy’'s summary judgnent notion and G een’s
response to Murphy’s summary judgnent notion, the parties attached
exhibits containing information obtained during discovery,
including the “Shoplifting Apprehension Report,” the Baltinore
County “Crinme/lncident Report” and “Application for Statenent of
Charges,” and excerpts from Geen’s deposition.

It is also clear that when Judge Byrnes reconsidered Judge
Ronbro’s order, he looked at it anew, in light of all the docunents
and testinony that had been generated during discovery. The
nmotions hearing of February 6, 1998, was replete with references to
matters outside the pleadings, including statenments taken from
appel l ant’ s deposition. Mor eover, comments made by appellant’s
counsel during the notions hearing indicate that, in his view, the
hearing was neant to decide whether summary judgnent was
appropriate. Appellant’s counsel said: “I want to just bring out
the point, at this level we have to discuss whether there are
di sputed facts or not, not on the issue of the law, but on sunmary
j udgment . ” W also note that appellant’s counsel has not
conpl ai ned, either before the trial court or on appeal, that it was
i nproper to consider the matter as a notion for summary judgnent.

Therefore, based on Rule 2-322(c), we conclude that, on
review, sumary judgnment analysis is appropriate as to the notions
of both appellees. Maryland Rule 2-501 establishes a two part test
for determ ning when sunmary judgnent is warranted. |In order to

14



grant sunmmary judgnent, the trial court nust determne that no
genui ne dispute exists as to any material fact, and that one party
is entitled to judgnent as a matter of |aw See Bagwel | .
Peni nsul a Regional Medical Cr., 106 MI. App. 470, 488 (1995),
cert. denied, 341 Md. 172 (1996). A material fact is one that wll
“alter the outconme of the case dependi ng upon how the factfinder
resolves the dispute over it.” 1d. at 489; see also King v.
Bankerd, 303 M. 98, 111 (1985). In this regard, all factual
di sputes are resolved in favor of the non-noving party. Moreover,
“even where the facts are undisputed, if +those facts are
susceptible to inferences supporting the position of the party
opposi ng sunmary judgnent, then a grant of sunmmary judgnent is
i nproper. Those inferences, however, nust be reasonable ones.” Cea
v. Mayor and City Council of Baltinore, 312 Ml. 662, 677 (1988)
(internal citations omtted); see De Gazia v. County Exec. for
Mont. Co., 288 MI. 437, 445 (1980). Al reasonabl e inferences drawn
fromthe facts nust be resolved in favor of the non-noving party.
Tennant v. Shoppers Food Warehouse Mi. Corp., 115 MJ. App. 381, 387
(1997); see also Berkey v. Delia, 287 Ml. 302, 304-05 (1980).
.

Appel | ant argues that two genuine issues of material fact
precluded summary judgnent. First, he contends that a materia
factual dispute existed as to whether the officers acted with “due

diligence” in making the arrests. Second, appellant asserts that

15



a jury should have been allowed to decide whether the officers
behavi or denonstrated “actual nmalice,” thereby “waiving” the
qualified immunity bestowed on them as officials of a nunicipa
corporation under Mi. Code (1974, 1995 Repl. Vol.) 85-321(b)(1) of
the Courts and Judicial Proceedings Article (“C J.”).

In our view, the conduct of the officers was not actionable
for false arrest, false inprisonnent, or malicious prosecution. To
be sure, it is nost unfortunate that Green was incarcerated for an
of fense commtted by another. Nevertheless, after evaluating the
undi sputed facts with respect to the conduct of the appellees, we
concl ude that they acted based upon probable cause and with | egal
justification. Consequently, neither is liable for the intentional
torts all eged by appell ant.

A. The Elenents of the Torts

We begin our analysis by briefly exam ning the el enents of the
intentional torts that G een contends the officers commtted.

In order to prevail on a claim for false arrest, “the
plaintiff nmust prove that the defendant deprived himor her of his
or her liberty w thout consent and wi thout legal justification.”
Scott v. Jenkins, 345 Md. 21, 29 (1997). See al so Ashton v. Brown,
339 Md. 70, 119 (1995); Montgonery Ward v. WIson, 339 Md. 701, 721
(1995); Fine v. Kolodny, 263 Mi. 647, 651 (1971), cert. denied, 406
US 928, 92 S .. 1803 (1972); Fleisher v. Ensm nger, 140 Mi. 604,

620 (1922); Lewin v. Uzuber, 65 Mi. 341, 348-49 (1886); Mtchell v.
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Lenon, 34 Md. 176, 180 (1871). “The elenents of fal se inprisonnment
are the sanme as the elenents for false arrest.” Davis v. D Pino

121 md. App. 28, 383, cert. granted, 350 Md. 488 (1998). “Legal
justification” was defined by the Court of Appeals in Geat Atl. &
Pac. Tea Co. v. Paul, 256 Mi. 643 (1970). The Court expl ai ned:

When the cases speak of legal justification we read this

as equivalent to legal authority.... \Whatever technical

distinction there may be between an “arrest” and a

“detention” the test whether legal justification existed

in a particular case has been judged by the principles

applicable to the |l aw of arrest.
ld. at 655 (internal citations omtted).

Wth regard to an arrest by a police officer, the officer’s
liability “wll ordinarily depend upon whether or not the officer
acted within his legal authority to arrest.” Mntgonmery Ward, 339
Md. at 721. Consequently, “[a]n arrest nade under a warrant which
appears on its face to be legal is legally justified in Maryl and,
even if unbeknownst to the arresting police officer, the warrant is
in fact inproper.” Ashton, 339 Md, at 120.

The el enents of mnalicious prosecution are: “(1) a prosecution
initiated against the plaintiff wthout probable cause, (2) with
malice, or with a notive other than to bring the offender to
justice; and (3) termnation of the prosecution in favor of the
plaintiff.” Davis v. D Pino, supra, 121 Mi. App. at 82-83; see al so
Wl son, supra, 339 Md. at 714; Brewer v. Mele, 267 M. 437, 440

(1972); Exxon Corp. v. Kelly, 281 M. 689, 693 (1978); Laws v.

17



Thonpson, 78 M. App. 665, 681, cert. denied, 316 Md. 428 (1989);
Cottman v. Cottman, 56 Ml. App. 413, 420 (1983). “Probabl e cause
means ‘facts and circunstances “sufficient to warrant a prudent
[ person] in believing that the [defendant] had committed or was
coonmtting an offense.”’” Davis v. D Pino, supra, 121 M. at 50
(citations omtted). A finding of probable cause should be *‘based
on the factual and practical considerations of everyday life on
whi ch reasonabl e people act and is assessed by considering the
totality of the circunstances.”” Id. at 51 (quoting Howard v.
State, 112 M. App. 148, 160-61 (1996), cert. denied, 344 M. 718
(1997)); see Braxton v. State, 123 Ml. App. 59, 620-21 (1998). As
the Court explained in Exxon Corp. v. Kelly:

“Probable cause is a reasonable ground of suspicion

supported by circunstances sufficiently strong 1in

t hensel ves to warrant a cautious [person] in believing

that the accused is quilty.” . .. It is equally clear

that if the facts, and the inferences to be drawn

therefrom relied on to constitute probable cause are

cl ear and undi sputed, the question is one of law for the

court; where the facts are contested, however, whether

they are proved is a question for the jury.
ld. at 697-98 (citations omtted). See also Brewer, 267 M. at 447
(stating that “it is settled that where there is no genui ne di spute
as to the material facts, the question whether those facts do or do
not nount up to probable cause is one of law for the court.”).

In Ashton v. Brown, supra, 339 Md. 70, the Court explored the

rel ati onshi p between “probable cause” and “legal justification”,

stating:
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[While the presence or absence of probable cause to
believe that a crinme was conmtted may be pertinent in
sone cases wWith regard to the | awful ness of the arrest,
the actual element of the tort of false inprisonnent is
| egal justification rather than probable cause. To the
extent that the |lawfulness of an arrest does not turn
upon probabl e cause under Maryland |aw, probable cause

wll not be determnative of the legal justification
issue in a false inprisonnment action based on that
arrest.

ld. at 120. See, e.g., Dorsey v. Wnter, 143 M. 399

(1923)(granting a new trial in part because the court enployed a
probabl e cause standard rather than a | egal justification standard
in its instruction on false inprisonnent). The Ashton Court
noted, for exanple, that “probable cause is not a defense in an
action for false inprisonment based upon a police officer’s
warrantl ess arrest for the comm ssion of a non-felony offense, or
upon an arrest by a private person.” Id. at 121. (Enphasis added).
Al t hough probable cause may be “considered for the purpose of
m tigation of damages,” Cark’s Brooklyn Park, Inc. v. Hranicka,
246 M. 178, 186 (1966), legal justification is the pertinent
i nquiry when considering the nerits of a false inprisonnment claim
Ashton, 339 Md. at 121. See al so Safeway Stores, Inc. v. Barrack,
210 Md. 168, 173-74 (1955); Laws v. Thonpson, 78 MI. App. 665, 686,

cert. denied, 316 Md. 428 (1989).

1. Oficer Murphy’s Conduct

O ficer Murphy had no contact wwth Green. Rather, his conduct
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i nvol ved McKlary. Mirphy arrested McKl ary, at the scene, w thout
a warrant. At the time, MKl ary identified hinself as “Carl
G een.” The legal authority for a warrantless arrest has been
codified in M. Code (1957, 1996 Repl. Vol.), Art. 27 8594B.
Section 594B(e), in particular, governs the authority of an officer
to make a warrantless arrest for a m sdeneanor, such as petty
theft, occurring outside the officer’s presence. That section
provi des:
Addi tional circunmstances for warrantless arrest. -
A police officer may arrest a person without a warrant if
the officer has probable cause to believe:
(1) That an offense listed in subsection (f) of this
section has been comm tted,
(2) That the person has commtted the
of fense; and
(3) That unless the person is inmediately
arrest ed:
(1) The person nmay not be apprehended;
(i1) The person may cause injury to the
person or danmage to the property of one or nore other persons;
or
(ii1) The person may tanper wth, dispose of,
or destroy evidence.
See Howard v. State, supra, 112 M. App. 148 (1996).
Appel  ant has not pointed to any disputed fact or inference
t hat woul d underm ne the conclusion that O ficer Mirphy s arrest of
McKlary was justified under Art. 27, 8594B. When O ficer Mirphy
arrived at the scene, he found McKlary in the custody of a w tness
who told Murphy that he saw McKl ary pl ace store nmerchandise in his
coat. The crine the witness described was m sdeneanor theft, in

violation of Art. 27, 8342. That is a crinme enunerated in Art. 27,
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8594B(f). Mirphy had no reason to doubt that the man in custody was
t he person who conmtted the offense. Because the suspect had no
identification, Mirphy also had probable cause to believe that,
unless “Geen” was arrested at the scene of the crine, he mght not
be readily apprehended | ater. Moreover, Mirphy had no reason to
believe that the informati on MKl ary gave about his own identity
and address was fal se.

Mur phy then transported the suspect back to the precinct.
There, according to Murphy’s brief, he pulled Geen' s “rap sheet”
and queried MKl ary about his alter-ego’s crimnal history. In
light of these undisputed facts, Oficer Mrphy was “legally
justified,” pursuant to Art. 27, 8549B(e), in acting as he did.

Alternatively, we note that Murphy did not execute the arrest
warrant that deprived Geen of his liberty. That is the arrest at
i ssue here; the arrest of McKlary at the scene is not chall enged.
Therefore, as a matter of |aw, appellant failed to establish that
Mur phy “deprived him..of his...liberty,” Scott, 345 MiI. at 29, the
first elenent of the tort of false inprisonnent and fal se arrest.

In Montgonmery Ward v. WIlson, the Court of Appeals expl ained
t hat

while a third party who wongfully instigates another’s

\We presune the officer obtained information as to Green’s
physi cal description froma review of police records. Although
Mur phy made first-hand observations of McKlary at the tinme of the
occurrence, the description in the police report matched the
description of the real Carl G een.

21



warrantl ess arrest may be liable for fal se inprisonnent,

the false inprisonnment tort does not |ie against either

the instigator or the arresting officer where the

plaintiff is not detained by the instigator and is

arrested by a police officer pursuant to a facially valid
warrant. Rather, to the extent that the instigator acts
maliciously to secure the warrant for the plaintiff’s
arrest, the plaintiff’s cause of action against the
instigator is malicious prosecution.

Id., 339 Ml. at 723. (enphasis in original).

Davis v. D Pino, 121 Md. App. 28, illustrates that the rule
articulated in Wlson applies with equal force when the original
instigator is a police officer. In D Pino, an undercover officer
filed an Application for Statenment of Charges against Davis,
alleging that he hindered the officer and her partner in the
performance of their duties. Id. at 365-66. According to the police
officer, Davis allegedly “blew the officers’ “cover” on a public
street. As a result, Davis was subsequently arrested and
i ncarcerated for several days; the charges were |ater dism ssed by
the State. Thereafter, Davis instituted a civil action against the
of ficers alleging, anong other things, false inprisonnent, false
arrest, and nalicious prosecution. We affirmed summary judgnent on
the false arrest count as to the officer who filed the Statenment of
Char ges, because she was not the officer who actually apprehended
the plaintiff. W said: “Wile [the officer who fil ed charges] may
have set in notion the process by which [the detainee] was deprived

of his liberty, the common law tort of false arrest contenpl ates

that the defendant, through threats or actions, nust create a

22



‘present restraint of liberty.”” Id. at 82. (quoting W Page Keeton
et al., Prosser and Keeton on the Law of Torts 811, at 51 (5'" ed.
1984)).

Murphy’s conduct also is not actionable as malicious
prosecution, because he acted with probabl e cause. For the reasons
outlined above, the “considerations of everyday life,” even in the
context of |aw enforcenent, suggest that a reasonabl e person would
have suspected that the person in custody conmtted the crine, and
that the suspect was who he clained to be.

Furthernore, there is no evidence that Mirphy acted wth
malice, or “a notive other than to bring the offender to justice.”
Davis v. D Pino, supra, 121 Md. App. at 82. Mrphy had never net
G een. The record before the court contained no evidence that
Mur phy intended anything other than a lawful arrest of a person
suspected of petty theft. Even if, arguendo, Murphy could have
taken additional steps to verify the identity of the suspect, the
Court of Appeals has made clear that “[njere negligence in
instituting unjustified crimnal proceedings against the plaintiff
cannot satisfy the ‘malice’ elenent” of malicious prosecution
Mont gonery Ward v. WIson, supra 339 Md. at 719.

To be sure, MKlary' s deceit set off a chain of events that
culmnated in appellant’s detention. But, as the Court said in
Brewer, 267 Ml. 437, the |law strikes a necessary bal ance between

the protection of innocent <citizens and discretion to |aw
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enforcenent officers to arrest suspects based on “probabl e” and not
“certain” cause. The Court said:
It is the realistic judgnent of state and national
constitutions as well as that of the common |aw that
personal |iberties nust sonetines yield to the needs of
public order upon the basis of probabilities which are
| ess than certainties. The balance, painstaking arrived
at, is adjusted to reduce significantly the incidence of
m stake, but it does not presune to elimnate it. That a
deci si on based upon probabl e cause shoul d upon occassi on
yield an inprobabl e consequence is of the very nature of
such reliance upon probability. Inherent in the process
is the sonetines bad arrest of the guilty and the
sonetinme good arrest of the innocent.
Brewer, 267 Md. at 438- 39.
The evi dence presented to the court would not have permtted
a jury to find that appellant was |iable under any of the theories
all eged in appellant’s conpl aint.
2. Oficer Brooks
Unlike Oficer Mrphy, Oficer Brooks arrested appellant
pursuant to a warrant. Wth regard to false inprisonnment and fal se
arrest, we again note that “[a]n arrest made under a warrant which
appears on its face to be legal is legally justified in Maryl and,
even if, unbeknownst to the arresting police officer, the warrant

is in fact inproper.” Ashton, 339 Md. at 120.12

2The rule stated in Ashton with regard to the | egal
sufficiency of a facially valid warrant in the context of false
arrest or inprisonnment does not underm ne the general
proposition, rooted in the Fourth Amendnent of the United States
Constitution and Article 26 of the Maryland Constitution, that a
valid warrant must “set forth facts constituting probabl e cause
for the crine in issue.” Davis v. D Pino, 121 Md. App. at 381-
(continued. . .)
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Appel | ant acknow edges that rule, but contends that O ficer
Brooks cannot “hide behind a warrant when there is reason for
further investigation into the situation.” In his view, the jury
shoul d have been allowed to decide that, despite the warrant
Brooks shoul d have enpl oyed a greater degree of “due diligence in
arresting the correct person....”

At the outset, we note that the warrant satisfied the criteria
of a “valid warrant” found in the Restatenent (Second) of Torts
(1965). Section 123 of the Restatenent provides:

What Constitutes Valid Warrant

A warrant is valid if

(a) it is regular in form and

(b) it is issued by a court, body, or official
(1) having authority to issue the warrant for
the conduct for which it is issued and which
is described therein, and
(i) having jurisdiction over the person
sufficiently nanmed or otherwi se described

t herei n, and

(c) all proceedings required for the proper
i ssuance of such a warrant have duly taken pl ace.

Comment (a) to 8123 adds that “[a] warrant is valid even though the
court, through lack of informati on or otherw se, has issued it for

the arrest of a person in fact innocent of the offense alleged.

12, .. continued)
82. See also Braxton v. State, 123 Md. App. at 619-20; Wei gnann

v. State, 118 Mi. App. 317, 347 (1997), aff’d, 350 Mi. 585
(1998) .
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The guilt or innocence of the accused is not a matter which
concerns the [arresting] officer.”

I n support of his argunent, appellant relies on a Fourth
Circuit case, Mensh v. Dryer, 956 F.2d 36 (4'" Gr. 1991), to
suggest that, in addition to a warrant with a physical description
of the suspect, Oficer Brooks and his coll eagues shoul d have used
an “arrest packet” simlar to the one used by the police in Mensh.
In that case, police officers from Christiansburg, Virginia took
several steps to avoid making a m staken arrest that appellees in
this case did not enploy. The Virginia police officers carried an
“arrest packet” to the scene that contained a picture of the person
sought in the warrant. Id. at 38. The officers in Mensh showed the
picture to the arrestee’s wfe, who was able to verify that the
person the officers sought was her son, not her husband.

Appel l ant also refers us to Baker v. MCollan, 443 U S. 137
(1979). In that case, a Texas man, Leonard MCollan (“Leonard”),
was arrested on narcotics charges. Upon his arrest, Leonard
clainmed to be his brother, Linnie McCollom He signed docunents in
his brother’s nane, and offered police a false driver’s |icense
purporting to be Linnie’'s, with his own picture superinposed on the
front. As a result of Leonard s deception, Linnie was |ater
arrested on an outstanding warrant issued by the county that had
been fool ed by Leonard’ s previous fal sehood. He was inprisoned for

t hree days before the discrepancy was rectified. The Suprene Court
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held that the failure of the local police departnent to inplenent
greater neasures to prevent such an error did not offend the
constitutional rights of the victi munder the Fourteenth Arendnent.
Id. at 142. The Court said, however, in dicta, that “under a tort-
| aw analysis it may well have been [a wongful arrest].” Id.

Nei t her Baker nor Mensh hel p appel |l ant’s cause; Baker sinply
did not address the question we face here. The court’s dicta in
Mensh says not hi ng about the adequacy of appellant’s cl ai m under
Maryl and | aw. Mor eover, appellant’s conplaint is grounded on
clains of intentional tort, not negligence. The salient inquiry for
us i s whether Brooks acted with legal justification or probable
cause in serving the warrant. Here, the warrant, on its face
di splayed no hint to the arresting officers that it was deficient
in any way. It accurately described the address and the physi cal
characteristics of the person naned, and it set forth the basis for
t he i ssuance of the warrant. |Indeed, the information contained in
the warrant was effective in leading the officers to the person
named on the face of the warrant. The error on the Departnent’s
part stemmed fromnot realizing that MKl ary had purloined Geen's
identity.

The only evidence apparent to the officers serving the warrant
that G een was not the man who was arrested in Baltinore County was
Green’s own protest that he was innocent. But, as any experienced

| aw enforcenent officer can attest, “[i]t is certainly not unconmon
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for the subjects of arrest warrants to object, even vociferously,
when they are apprehended.” Wiite v. AQig, 56 F.3d 817, 820 (7N
Cr. 1995). Wile officers should do everything reasonably within
their power to prevent mstakes in the identification of suspects,
we cannot say that Brooks should have aborted the arrest based on
Green’s own protests. Nor did his failure to carry an “arrest
packet” underm ne probable cause to conplete the arrest.

Wllianms v. Prince George’s County, supra, 112 Ml. App. 526
provi des a useful conparison. |In that case, Mary WIllians’s car
was stolen from a supermarket parking lot and | ater recovered by
police in an alley near the store. Seven weeks after the incident,
Ms. WIllians’s son, Jesse, was driving the car with her perm ssion
when a police officer followed him into the parking lot of a
McDonal d’s fast food restaurant. Wen WIIlians stepped out of the
car, the police officer approached himwth his service revol ver
drawn. The officer ordered himto get back into the vehicle and
then called for back-up. Wen the other officers arrived, WIIlians
was placed on the ground and handcuffed. Only after a dispatch
operator called Ms. Wllians did it becone apparent that the police
departnent had failed to update its conputer records after M.
Williams’s car had been recovered. 1d. at 536-37. Neverthel ess,
this Court held that the arresting officer had | egal authority to
make the arrest. Witing for the Court, Judge Davis said:

Havi ng probabl e cause to stop and arrest appellant, [the
officer] had the legal authority and justification to
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detain [Wllians], at least until it could be ascertained

that he was not driving a stolen vehicle. [The officer]

had never net appellant, believed he was driving a stol en

car and, in the course of arresting a suspected car thief

who may have had a weapon concealed in [his coat],

acquitted hinself appropriately under the circunstances.

Thus, the record is void of facts which, if true, would

establish assault, battery, false inprisonnment, or false

arrest.
Id. at 554-55. Cf. State v. Hall, 122 Ml. App. 664, 669-70, cert.
deni ed, 352 M. 310 (1998)(hol di ng that Departnent of Corrections
was not liable for false arrest when it mscalculated inmate’'s
“good tine” credit because the Departnent was “acting within its
| egal authority.”)

B. Inmmunity

Wth regard to imunity, appellant contends that “it is for a
jury to decide whether the failure to act in this
situation...equates to ‘actual malice’ thereby waiving the
[officers’] qualified immunity protection.” (Enphasis added).
Appel | ant asserts that Mur phy  and Brooks  “purposefully,
intentionally and willfully ignored and refused [ G een’s] pleas for
hel p” and “refused to utilize readily avail able and accessible
information to ensure the arrest of the correct person.”

The officers assert “qualified imunity” pursuant to C. J. 85-
321(b)(1). That section provides:

(b) Nonliability of officials generally...---
(1) An official of a municipal corporation, while acting
in a discretionary capacity, without nmalice, and within

the scope of the official’s enploynent or authority shal
be immune as an official or individual from any civi
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l[iability for the performance of the action.

The immunity described in CJ. 85-321(b)(1) is “qualified”
because its benefits do not apply: 1) when the official acts in a
non-di scretionary capacity; 2) when the official acts outside his
or her scope or authority, or 3) when the official acts wth
“malice.” “Malice” in this context requires a showing that “the
of ficial ‘“intentionally perfornmed an act wi t hout | egal
justification or excuse, but with an evil or rancourous notive
i nfl uenced by hate, the purpose being to deliberately injure the
plaintiff.”” Nelson v. Kenny, 121 M. App. 482, 487 (1998) (quoting
Davis v. D Pino, 99 MI. App. at 290 (1994)); see al so Penhol | ow v.
Board of Conmmirs for Cecil County, 116 M. App. 265, 294 (1997);
WIliams, supra, 112 M. App. at 550; Manders v. Brown, 101 M.
App. 191, 216, cert. denied, 336 Mi. 592 (1994). Mal i ce may be
inferred from the surrounding circunstances. Leese v. Baltinore
County, 64 M. App. 442, 480, cert. denied, 305 M. 106
(1985) (hol ding that evidence of previous interpersonal conflict
between a Baltinore County enployee and his supervisors was
sufficient to defeat a notion to dismss). But, “the nere

assertion that an act ‘was done maliciously, or wthout just cause,

or illegally, or with wanton disregard, or recklessly, or for
i nproper notive’ is not sufficient.” Manders, 101 Ml. App. at 216
(quoting Elliott v. Kupferman, 58 M. App. 510, 528 (1984)). I n

order to defeat immunity, the plaintiff “‘nust allege with sone
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clarity and precision those facts which nmake the act malicious.’”
Id. (quoting Elliot).

Because we concl ude that appellees’ conduct is not actionable
for the torts of false arrest, false inprisonnment, or nalicious
prosecution, we need not reach the immunity issue. In this regard,
we rely on the recent case of Branch v. MGeeney, 123 Ml. App. 330
(1998).

I n Branch, police officers handcuffed and detained a ni ne-year
old girl on the mstaken belief that they were required by
Departnental policy to transport her to the police station for
fingerprinting after the girl’s neighbor had conpl ai ned about the
child s behavior in throwing acorns against the side of the
conpl ai nant’ s apartnment buil ding. Believing that all juvenile
suspects had to be fingerprinted, the officers prepared to drive
the child to the police station. A restless crowd prevented the
officers from actually transporting the girl, and she was
subsequently released unharned. The girl sued the officers,
alleging a variety of constitutional and common |aw viol ati ons,
including false arrest and false inprisonnment. Sumrary judgnent
was entered on behalf of the defendants on all counts.

On appeal, the child contended that there were genuine issues
of material fact that would have entitled a jury to find that the
officers harbored sufficient “malice” to defeat the inmmunity

bestowed by C. J. 85-321(b)(1). On this issue, we affirnmed. W
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hel d that, because the officers possessed probable cause to arrest
the youngster, she could not sustain the underlying comon |aw
claims. Therefore, we said that the issue of malice was “noot.”
ld. at 351. See also Brewer, supra, 267 M. at 443-44 (not
reaching issue of immnity because police officers were entitled to
judgnment as a matter of |aw on underlying tort clains).

Even if we were to reach the nerits of the immnity issue,
however, we woul d conclude that the court properly granted summary
j udgment . The sanme considerations that informed our earlier
di scussion of the underlying torts would conpel us to conclude that
appel l ant has not presented a genuine issue of material fact
j eopardi zi ng appel |l ees’ immunity defense under C. J. 85-321(b)(1).

As we explained, there is no evidence that Oficer Mirphy' s
decision to charge the man he apprehended under the nanme “Carl
Green” was notivated by ill-will toward the real Carl G een.
Neither is there evidence that O ficer Brooks harbored a nefarious
notive in not believing appellant’s assertion that he was not the
man sought for the crinme, particularly when the warrant provided an
accurate description of Geen and identified his correct address.
Moreover, unlike in Leese, there was no history of aninosity
between G een and the officers that mght have led a jury to infer
that, on this occasion, appellees intended to harm appellant
personal |l y.

Appellant refers us to Town of Port Deposit v. Petetit, 113
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Md. App. 401, cert. denied, 346 Md. 27 (1997), as an exanple of a
case in which the issue of malice was for the jury. There, the
Chief of Police of the Town of Port Deposit, dressed in plain
clothes and driving an unmarked car, observed a man speedi ng away
froma local bar in a truck. The police chief pursued the fleeing
vehicle. Wen the truck did not stop, the chief fired several shots
at the truck’s wheels. 1d. Eventually, the “truck car cane to a
stop when the right tire blew out as he attenpted to make a U-turn
in order to get the attention of a passing state trooper.” 1d. at
406. The driver of the truck was thrown to the ground, handcuffed,
and held at gunpoint by the police chief until a State trooper
arrived. Subsequently, the driver of the truck sued the chief, as
well as the Town of Port Deposit, alleging a host of constitutional
and tort clains. The chief’s notion for summary judgnent was deni ed
by the trial court because, in its view, “there are inferences to
be drawn fromthe facts that are in the province of the trier of
fact.” 1d. at 417. On appeal, this Court agreed. W held that
“an inference can be drawn that [the chief] becanme so enraged at
what appeared to him to be grossly reckless conduct by
Petetit...that he fired at Petetit’'s vehicle with the intention of
injuring Petitit.” Id. at 418.

Unl i ke Port Deposit, however, the officers in this case did
not affirmatively display conduct that could be interpreted as

per sonal aggression. Appellant alleges only that the officers
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failed to take steps to corroborate the informati on they had before
them Appellant offers no supporting evidence, however, other than
a bare allegation of “malice”, that would explain why the officers’
al | eged om ssions were the product of personal ill-wll.

The recent case of Nelson v. Kenny, supra, 121 M. App. 482,
also illustrates what is mssing from the case sub judice. In
Nel son, we affirmed a decision to deny a notion for summary
j udgnent when a police officer arrested a teacher in a |ocal school
followng an altercation between the teacher and one of the
students. The officer paraded the teacher in handcuffs in front of
her col | eagues and nade personal coments to the teacher that may
have indicated a notive of personal aninus. Significantly, there
was evidence in Nelson that the officer may have arrested the
t eacher because of racially-tinged coments nmade by the parent of
the child the teacher allegedly harned. The police report said
that the child s parent, who was African-Anmerican, conplained to
the police officer “about being black [and] being stepped on, used
by white people and cussing that ‘...it does not nmnake good god
[sic] damm sense for a white teacher to grab a child like that....”
Id. at 490. W concluded, based on the evidence, that “[i]t would
not be unreasonable for a jury to resolve the dispute over [the
officer’s] notivations and intentions by inferring fromthe facts
t hat her conduct was inspired by racial hatred and by a desire to

harmand humliate [the teacher] to satisfy that enotion.” 1d. at
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495,

The facts of this case are in marked contrast to Port Deposit
and Nelson. Even if a jury could infer that Mirphy and Brooks coul d
have done nore to ascertain the suspect’s true identity, there is
no evidence that they failed to do so out of personal disdain for
appel l ant. Because appellant did not present “with...clarity and
preci sion those facts which nmake the act[s] malicious,” Manders,

101 Md. App. at 216, summary judgnent on the ground of qualified

i mmunity was appropriate.

JUDGVENT AFFI RMED. COSTS TO BE
PAI D BY APPELLANT.
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