HEADNOTE: Green v. Carr Lowery Glass Company, No. 0990,
Sept. Term 2005

MARYLAND WORKERS' COMPENSATI ON ACT - AWARDS FOR
COVPENSABLE HEARI NG LOSS

Appel I ant, enpl oyed by appel |l ee as a nold shop worker for
nore than 30 years, filed a notice of enployee's claim for
wor kers' conpensation benefits, wunder Maryland' s Wrkers’
Compensation Act (“the Act”), Maryland Code, Labor and
Enpl oyment Article, Title 9, alleging that "years of exposure
to |l oud gl ass machi ne(s) caused [a] | oss of hearing." Although
a conpensation formula conmputati on, under 8 9-650 of the Act,
i ndi cated t hat appel |l ant suffered a zero percent hearing | oss,
appellant did suffer some hearing |loss within the frequencies
of the 2000 and 3000 hertz range.

Fol l owi ng a hearing on appellant's claim the Conm ssion
passed an order denyi ng conpensati on because appell ant failed
to meet the threshold requirements for conpensable hearing
| oss under the Act. In consideration of the parties' opposing
motions for summary judgnment, the circuit court granted
summary judgment in favor of the enployer, denied appellant's
notion for summary judgnment, and affirmed the decision of the
Conmm ssi on.

The Court affirmed the decision of the circuit court.
Appel l ant conceded that he did not meet the audiological
requi rements for conpensabl e hearing | oss under § 9-650, but
argued that he nevertheless was entitled to compensation in
the form of medical expenses, by virtue of experiencing sone
hearing loss within the 2000 and 3000 hertz ranges, under the
much broader | anguage of 8 9-505 setting out the definition of
occupati onal deafness. The Court found that 8 9-650 provides
the technical criteria necessary for any claimof conpensabl e
occupational hearing |oss. The |anguage of 8 9-505 suggests
that it does not exist in a vacuum but is qualified by other
provi sions of the Act. The | anguage of 8 9-505 is also nuch
too broad and nontechnical to serve as a nmeasure of
conpensability for occupational hearing | oss. Section 9-505,
however, does serve an independent purpose under the Act by
provi ding recognition that occupational hearing |oss due to
i ndustrial noise in certain frequencies is, in fact, a
compensabl e condition when qualified by the provisions of Part
VII of subtitle 6 of the Act, and, in particular, 8§ 9-650.
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In this appeal we shall construe several provisions of the
Maryl and Code relating to disablenent and entitlenent to workers’
conpensati on benefits resulting fromhearing inpairnment. Judicial
review of an order of the Wrkers’ Conpensation Comm ssion was
sought in the Crcuit Court for Baltinore Gty by Frederick G een,
appel | ant . Cross notions for sunmary judgnent were filed by
appel l ant, and by his enpl oyer, Carr Lowery d ass Conpany, and its
i nsurer, the Injured Wrkers’ I nsurance Fund, appel | ees
(collectively “the enpl oyer”).

Foll owi ng a hearing, the circuit court granted the enpl oyer’s
notion for summary judgnment, thus giving rise to this appeal in
whi ch appel | ant asks:*

1. Is a claimant whose hearing has been
damaged as a result of his occupation,
and who neets the criteria for benefits
under LE 8§ 9-505, entitled to have
heari ng ai ds provi ded by the enpl oyer and
insurer, despite the fact that he does
not neet the criteria of LE § 9-6507[?

For the reasons that follow, we affirm the judgnent of the

circuit court.

1 W& have rephrased appellant’'s question for clarity. In his brief, he
asks:

l. I'S A CLAI MANT WHOSE HEARI NG HAS BEEN DAMAGED AS A
RESULT OF HI'S OCCUPATI ON AND MEETS THE CRI TERI A
FOR BENEFI TS UNDER 89-505 OF THE LABOR AND
EMPLOYMENT ARTICLE OF THE ANNOTATED CODE OF
MARYLAND, ENTI TLED TO HAVE HEARI NG Al DS PROVI DED
BY THE EMPLOYER | NSURER, DESPITE THE FACT THAT
THEY [SI C] ARE NOT ENTI TLED TO MONETARY BENEFI TS
UNDER THE FORMULA PROVIDED BY THE LABOR AND
EMPLOYMENT ARTI CLE 89-650.

2 Unl ess indicated otherwise, all citations are to L.E. Title 9.



FACTUAL and PROCEDURAL BACKGROUND

The material facts in this case are not disputed, thus we
recount them only to the extent necessary to resolve the |egal
I ssue presented.

On August 3, 2004, appellant, enployed by Carr Lowery Q ass
Conpany as a nold shop worker for nore than 30 years, filed a
notice of enployee’s claim for workers’ conpensation benefits.
Appel l ant asserted a date of disablenent of February 25, 2003,°3
all eging that “years of exposure to |oud glass machine(s) caused
| oss of hearing.” On Cctober 19, 2004, a hearing eval uation was
performed, at appellant’s request, by Brian Kaplan, MD., a
physician affiliated with Ear, Nose & Throat Associ ates. Dr. Kapl an
provi ded the follow ng eval uati on of appellant’s condition:

[ Appel l ant] does have a mld to severe
hi gh frequency sensorineural hearing | oss. His
Maryland Compensation Formula for hearing loss
is zero percent. However, this pattern of
hearing loss is consistent wth that caused by
significant noi se  exposure. This noi se
exposure and hearing loss is likely also the
cause of the factors for his bilateral
tinnitus. He is a good hearing aid candidate
given the degree of |oss and discrimnation
scores. The cost of hearing aids is $5125. 00.
| have recomended good hearing protection
[in] the future when in [oud environnents and
will plan seeing him back on an as needed
basi s.

S Wth regard to the timng of his claim appellant alleged in his brief
to this Court that “[o]n or about February 25, 2003, the Clai mant/ Appel |l ant first
became aware that his co-workers had also been suffering from hearing problens
and they were being informed by medi cal doctors that their hearing problems were
a result of long term exposure to |oud noise.” There are no issues of
limtations in this case. See, e.g., Yox v. Tru-Rol Co., 380 Md. 326 (2004).
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(Enphasi s added).

O inportance to appellant’s claim was that although the
conpensation fornula conputation conpiled by Dr. Kaplan indicated
that appellant suffered zero percent hearing |oss under the
Maryl and Wor kers’ Conpensation fornula, appellant did suffer sone
hearing loss within the frequencies of the 2000 and 3000 hertz
range.

Followng a hearing on appellant’s claim the Conmm ssion
passed an order on February 10, 2005, denying conpensation. The
Comm ssion found “on the issues presented that [appellant] did not
sustain an occupati onal disease of binaural hearing |oss arising
out and in the course of enploynent as alleged to have occurred
February 25, 2003 . . . .” On February 17, 2005, appellant filed
a petition for judicial review

The circuit court held a hearing on May 27, 2005, in order to
entertain the parties’ opposing notions for summary judgnent.
Thereafter, the court issued an oral opinion:

THE COURT: So | think again, inferring
the legislative intent as best as | can, it is
that a threshold has to be net before there’'s
a right to nedical benefits, and to the extent
| can discern any other |egislative intent, |
| ook at 9-660 as it currently exists, and for
whatever it’s worth, it says “conpensable
hernia.” Again, sone intent indicated that in
order to get nedical services, you have to be
within the threshold established by the Act.

So ny view is you do have to neet the

t hreshol d under 101-25A, now codified in 9-
650, in order to be entitled to nedica
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benefits. And certainly, if | were witing
the Wrkers Conpensation Statute, it would
seem rational to ne to provide for nmedical
services for sonmeone suffering hearing | oss as
a result of his or her enploynent, regardless
of whether it met the threshol d.

However, | think the principle that
anbiguities in the statute shoul d be construed
in favor of the Caimant, which certainly is
an unarguable principle, only goes so far.
And | think that the legislative intent from

what |’ve been able to determ ne, although
when | say, | guess it requires close reading
to determine it, that doesn’t necessarily nean
t hat , | don't think the principle of

construing the statute in favor of the
Claimant means that you hold everything in
favor of the Conplainant even if you think the
| egislative intent was to the contrary.

So | believe that it is required that the
Claimant neet the standard of 9-650 before
being entitled to nedical benefits, and for
that reason, it being entirely a question of
|l aw, as the parties agree, |’mgoing to grant
the Enployer/lnsurer’s NMtion for Summary
Judgnent, and |’ mgoing to deny the Cainmant’s
Motion for Sunmmary Judgnent.

The court’s bench opinion was foll owed on May 31, 2005, by a
witten order which granted summary judgnment in favor of the
enpl oyer, denied appellant’s nmotion for summary judgnent, and
af firmed the deci sion of the Comm ssion. Appellant’s tinely appeal
fol | oned.

Standard of Review

Summary judgnent may be granted “if the notion and response
show that there is no genuine dispute as to any material fact and

that the party in whose favor judgnment is entered is entitled to
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judgnment as a matter of law.” M. Rule 2-501(f). Further,

[We review a circuit court’s order
granting sumary judgnent de novo. W
determ ne whether there is any dispute of
material fact, and, if there is none, we then
determine whether the court was legally
correct in its ruling. As we undertake this
review, “‘we construe the facts properly
before the court, and any reasonable
i nferences that may be drawn fromthem in the
light nost favorable to the non-noving
party.’” ““W ordinarily will wuphold the
grant of summary judgnent only on a ground
relied on by the trial court.’”

Stanley v. Am. Fed'n of State & Mun. Employees Local No. 553, 165
M. App. 1, 13 (2005)(citations omtted).

Qur standard is further refined by the requirenent that
“[a] ppel l ate review of a summary judgnent [be] limted to the issue

of whether the trial court was ‘legally correct.’” Honeycutt v.
Honeycutt, 150 Md. App. 604, 612 n.4 (2003); see also Decoster v.
Westinghouse, 333 Ml. 245, 261 (1994). Further, “[w hen both sides
file cross notions for summary judgnent, as in the present case,
the judge nmust assess each party’s notion on its merits, draw ng
all reasonabl e factual inferences against the noving party.” MAMST
Life & Health Ins. Co. v. Callaway, 375 M. 261, 278 (2003)(citing
Taylor v. Nationsbank, N.A., 365 M. 166, 174 (2001)).
DISCUSSION
1. Is a claimnt whose hearing has been
danmaged as a result of his occupation,
and who neets the criteria for benefits

under LE 8§ 9-505, entitled to have
heari ng ai ds provi ded by the enpl oyer and
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Qur task in deciding the i ssue presented in this appeal
of statutory construction.

358 Md. 325, 335-36 (2000),

insurer, despite the fact that he does
not nmeet the criteria of LE 8 9-6507?

Principles of Statutory Construction

principles of statutory construction:

(I nternal

“I[T]his Court will

give the statute a neaning not

As this Court repeatedly has made cl ear,
t he paranount goal of statutory interpretation
is toidentify and effectuate the |egislative
intent underlying the statute(s) at issue. The
legislative intent of a statute primarily
reveal s itself, through its very own words. As
a rule, we view the words of a statute in
ordinary terns, in their natural neaning, in
the manner in which they are nost conmonly
understood. |If the words of a statute clearly
and unanbi guously delineate the |egislative
intent, ours is an epheneral enterprise: we
need investigate no further but sinply apply
the statute as it reads. Even so, we do not
view the plain |anguage of a statute in a
vacuum As we have often reiterated,

Wil e the | anguage of the statute is
the primary source for determning
| egislative intention, the plain
meani ng rul e of construction is not
absol ute; rather, the statute nust
be construed reasonabl y W th
reference to the purpose, aim or
policy of the enacting body. The
Court will look at the Ilarger
context, including the legislative
purpose, wthin which statutory
| anguage appears.

citations omtted).
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The Court of Appeals in Derry v. State,

recounted the follow ng well-honored

‘neither add nor delete words in order to

ot herwi se comuni cated by the



| anguage used. Harris v. Bd. of Educ., 375 M. 21, 31

(2003)(citing Blind Indus. v. Dep’t of Gen. Servs., 371 M. 221,
231 (2002)). W “read statutes in harnmony, so that all provisions
can be given reasonabl e effect.” Yox, supra, 380 Ml. at 337 (citing
Balt. Gas & Elec. v. Public Serv. Comm’n, 305 Md. 145, 157 (1986)).
Further, “[wle do not interpret statutes in ways that produce
absurd results that could never have been intended by the
| egi sl ature.” Id.

The Court of Appeals reiterated the followi ng “well-settl ed”
and speci fic gui delines when construing provisions of the Wirkers’
Conpensati on Act (the “Act”), Maryland Code, Labor and Enpl oynent
Article, Title 9 (1999 Repl. Vol., 2005 Supp.):

As we have repeat edl y enphasi zed, the Act
is renedial in nature and ‘shoul d be construed
as liberally in favor of injured enpl oyees as
its provisions wll permt in order to
ef fectuate its benevol ent purposes.’ Thus, in
interpreting the Act, we do not apply the
canon of construction that a statute in
derogation of the conmmon Ilaw should be
strictly construed. 8 9-102(b). Moreover, al
sections of the Act nmust be read together, in
conjunction with one another, to discern the
true intent of the legislature. O course, we
seek to avoid an interpretation which would
| ead to an untenable or illogical outcone.

In construing the Act, as in construing
all statutes, the paranount objective is to
ascertain and give effect to the intent of the
| egislature. Ininterpreting the Act, we apply
the following general principles. First, if
the plain nmeaning of the statutory | anguage is
cl ear and wunanbi guous, and consistent wth
both the broad purposes of the |egislation,
and the specific purpose of the provision
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being interpreted, our inquiry is at an end.
Second, when the neani ng of the plain |anguage
i s anbi guous or unclear, we seek to discern
the intent of the | egislature fromsurroundi ng
ci rcunst ances, such as legislative history,
prior case |law, and the purposes upon which
the statutory framework was based. Last,
appl ying a canon of construction specific to
the Act, if the intent of the legislature is
anbi guous or remains unclear, we resolve any
uncertainty in favor of the claimnt.

This Court, however, may not stifle the
plain neaning of the Act, or exceed its
purposes, so that the injured worker nay
prevail. Simlarly, the Court may not create
anmbiguity or uncertainty in the Act’'s
provi sions where none exists so that a
provision may be interpreted in favor of the
i njured cl ai mant.

Breitenbach v. N.B. Handy Co., 366 M. 467, 472-73 (2001) (i nternal
citations omtted)(quoting Philip Elecs. N. Am. v. Wright, 348 M.
209, 212 (1997), superceded by statute on other grounds.
Relevant Statutory Provisions
Qur primary review will be of the interplay between 88 9-505

(Cccupational disease) and 9-650 (Calculation of percentage of
heari ng | oss). Although recogni zing the ri sk of excessive m nuti ae,
we nonet hel ess shall set out the pertinent provisions of 88 9-505,
9- 649- 651, and 9-660:

§ 9-505. Occupational deafness.

(a) In general. - [Except as otherw se

provi ded, an enpl oyer shal | provi de

conpensation in accordance with this title to

a covered enpl oyee for loss of hearing by the

covered enployee due to industrial noise in

the frequencies of 500, 1,000, 2,000, and
3,000 hertz.



(b) Short-term employer. - An enployer is not
liable for conpensation for occupationa
deaf ness under subsection (a) of this section
unl ess the covered enpl oyee cl ai m ng benefits
wor ked for the enployer in enploynent that
exposed the covered enpl oyee to harnful noise
for at | east 90 days.

§ 9-649. Scope of part.

A covered enployee who suffers from
occupat i onal deaf ness shal | be pai d
conpensation in accordance with this Part VI
of this subtitle.

§ 9-650. Calculation of percentage of hearing
loss.

(a) Measurement instruments. - (1) Hearing
|l oss shall be measured by audionetric
instrunmentation that neets the follow ng
criteria:

(i) ANSI 3.6-1996;

(ii) ANSI S3.43-1992; and

(ii1) ANSI 3.39-1987 or any ANSI standard that
supersedes the previous calibration or
measurenment criteria.

(2) Measurenents shall be conducted in a sound
room that neets the ANSI 3.1- 1991 criteria
for maxi mum permn ssible anbient noise for
audi onetric test roons.

(3) Behavioral psychoacoustic neasurenents
shall be obtained with instrunmentation that
utilizes insert earphones, as referenced in
ANSI 3. 6-1996.

(4) Electrodiagnostic neasurenents such as
auditory evoked potentials, acoustic emttance
measur ement s, or di stortion product
ot oacoustic emssions nmay be obtained to
determine the nature and extent of workplace
hearing | oss.

(5) Audiologic results shall be wused in

conjunction with other information to eval uate
a claimant's conpensabl e hearing | oss.
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(b) Calculation-Average thresholds of hearing
- (1) The percentage of hearing loss for
pur poses of conpensation for occupational
deaf ness shall be determ ned by calculating
t he average, in decibels, of the threshol ds of
hearing for the frequencies of 500, 1,000,
2,000, and 3,000 hertz in accordance wth
par agraph (2) of this subsection.

(2) The average of the thresholds in hearing
shal | be cal cul ated by:

(i) adding together the | owest neasured | osses
in each of the 4 frequencies; and

(ii) dividing the total by 4.

(3) To allow for the average anmount of hearing
| oss from nonoccupati onal causes found in the
popul ation at any given age, there shall be
deducted from the total average decibel |oss
determ ned under paragraphs (1) and (2) of
t hi s subsecti on one-half of a decibel for each
year of the covered enpl oyee's age over 50 at
the tinme of the |ast exposure to industrial
noi se.

(c)(1) If the average hearing loss in the 4
frequenci es determ ned under subsection (b) of
this section is 25 decibels or less, the
covered enpl oyee does not have a conpensable
hearing | oss.

(2) If the average hearing loss in the 4
frequenci es det erm ned under subsection (b) of
this section is 91.7 decibels or nore, the
covered enployee has a 100% conpensable
hearing | oss.

(3) For every deci bel that the average heari ng
| oss exceeds 25 deci bels, the covered enpl oyee
shall be allowed 1.5% of the conpensable
hearing loss, up to a maxinum of 100%
conpensabl e hearing | oss at 91.7 deci bel s.

(d) Binaural percentage of hearing loss. - The

bi naural percentage of hearing |oss shall be
det erm ned by:
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(1) multiplying the percentage of hearing | oss
in the better ear by 5;

(2) adding that product to the percentage of
hearing |l oss in the poorer ear; and

(3) dividing that sum by 6.

(e) Amplification device; bone conduction
thresholds. - (1) In determining the
percent age of hearing | oss under this section,
consi deration may not be given to whether the
use of an anplification device inproves the
ability of a covered enployee to understand
speech or enhance behavi or al heari ng
t hr eshol ds.

(2)(i) I'n determning a workers' conpensation
claim for noi se-rel at ed heari ng | oss,
audi ol ogi ¢ data shall use both bone conducti on
and air conduction results.

(i1i) If aconductive loss is present, the bone
conduction thresholds for each ear, rather
than the air conduction |levels, shall be used
to calculate a claimant's average hearing
| oss.

§ 9-651. Extent of Liability.

(a) In general. - Except as provided in
subsection (b) of this section, an enployer is
liable for the full extent of the occupationa
deaf ness of a covered enpl oyee if:

(1) the enploynent of the covered enpl oyee hy
t he enpl oyer has contributed to any extent to
the occupational deafness of the covered
enpl oyee; and

(2) the enployer otherwise is |iable under
this section and § 9-505 of this title.

(b) Limitation on liability. - An enployer is
liable only for the part of the deafness
attributable to the enpl oynent by the enpl oyer
if the enployer establishes by conpetent
evi dence, including the results of a
professionally controlled hearing test, the
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extent of the deafness of the covered enpl oyee
t hat exi sted before exposure to harnful noise
in the enpl oynent of the enpl oyer

§ 9-660. Provision of medical services and
treatment.

(a) In general. - In addition to the
conpensati on provi ded under this subtitle, if
a covered enpl oyee has suffered an acci dent al
per sonal i njury, conpensabl e herni a, or
occupational disease the enployer or its
insurer pronptly shall provide to the covered
enpl oyee, as the Conmi ssion may require:

(1) medical, surgical, or other attendance or
t reat nent;

(2) hospital and nursing services;
(3) nedicine;
(4) crutches and ot her apparatus; and

(5) artificial arms, feet, hands, and | egs and
ot her prosthetic appliances.

(b) Duration. - The enployer or its insurer
shal | provide the nedical services and
treatment required under subsection (a) of
this section for the period required by the
nature of the accidental personal injury,
conpensabl e hernia, or occupational disease.

(c) Award or order - Not to reopen case or
change previous award. - Except as provided in
8§ 9-736(b) and (c) of this title, any award or
order of the Conm ssion under this section may
not be construed to:

(1) reopen any case; or

(2) allow any previous award to be changed.

ANALYSIS

We are mndful of the caution by the Court of Appeals in
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Derry, supra, that “our construction of the . . . statutes involved

in the present case need not venture far beyond [their] text.

Despite a theoretically arguable anbiguity . . ., we believe the
plain language . . . unmstakably manifests its legislative
intent.” 358 MI. at 336. Put anot her way, the |anguage of the
contested provisions, 88 9-505 and 9-650 in particular, is

sufficiently clear that an inquiry into legislative history is
unnecessary. Cf. Crawley v. Gen. Motors Corp., 70 Md. App. 100, 106
(1987).

Appel | ant concedes that he does not neet the audiol ogical
standards outlined in 8§ 9-650. But, he argues, 8§ 9-650, when
considered with 88 9-505 and 9-660, entitles himto an award of
the costs of nedical treatnment, i.e., hearing aids, rather than
nonetary benefits, “since those costs are not considered
conpensation.” Appellant argues that 8 9-505 is, in essence, sui
generis, in that it “states that a claimfor occupational hearing
| oss is a conpensabl e disease if one suffers hearing loss in the
requisite frequencies.” And that “[i]t is undisputed that
[ appel l ant] has net the criteria for ‘occupational deafness’ under
this section [8 9-505].” Further, by applying 8 9-660, appell ant
seeks to distinguish nedical services benefits fromentitlenent to
nmonetary conpensation under the nore specific technical
requi renents of 8 9-650.

Appel | ee responds that appel | ant does not becone eligible for
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any benefits (nmedical or otherwise) until a claim is deened
conpensabl e, and that there is no support for appellant’s argunent
that § 9-505, standing alone, creates an entitlement to benefits.
Appel | ee mai ntains that, although 88 9-505 and 9-650 are codified
in different subsections of the article, the sections of the Act
are i nseparabl e for purposes of benefit analysis. Appellee posits
that appellant nmerely seeks to excise and apply one provision of
the Act, for his benefit, in contradistinction to the whole.

Al though dealing with the question of when a claim for
occupati onal deafness accrues, the observations of the Court of
Appeal s, in Yox, supra, 380 Ml. at 328, are instructive.

[ Al n occupational deafness disabl ement occurs
when the hearing |o0ss becomes compensable
under §  9-650. A claim for workers’
conpensation benefits based on occupational
deaf ness nust therefore be filed within two
years fromthe tine the hearing | 0oss reaches
that level of compensability and the enpl oyee
has actual know edge that the | oss was caused
by hi s/ her enpl oynent.
(Enmphasi s added).

Describing the forner incantation of the Act (the “1967
statute”), Article 101, 825A, the Court noted that, under the
| egi sl ati ve schene, “‘'occupational deafness’ would be conpensated
“according to the terns and conditions of [25A].’ Section 25A then
set forth a technical set of criteria for when occupational

deafness would be compensable.” Id. at 334. Additionally, the Yox

Court noted that the 1967 statute was “now spread between [88] 9-

-14-



505 and 9-649 through 9-652,” id. at 337, and that these statutory
changes resulted in an additional set of circunstances under the
current Act:

In 1991, as part of the general code
revi sion process, art. 101 was repeal ed, and
its provisions, constituting the workers’
conpensation law, were recodified as title 9
of the Labor and Enpl oynent Article. The new
article split the former provisions between
subtitles 5, dealing with the entitlenent to
conpensation, and 6, dealing with benefits.

* * *

Section 9-505 deals specifically wth
occupational deafness-hearing loss due to
occupational disease rather than accidental
injury. The current version requires an
enpl oyer to provi de compensati on “in
accordance wth this title” to a covered
enpl oyee for | oss of hearing due to i ndustri al
noi se in the frequencies of 500, 1,000, 2,000,
and 3,000 hertz.

In Crawley, supra, 70 Ml. App. at 107, we held that the
| egi sl ature i ntended to make occupati onal hearing | oss conpensabl e
wi thout regard to “disablenent.” In so holding, we stated that the
| egislative intent of the 1967 statute was “not only ‘' to provide
technical criteria for measuring occupational loss of hearing but
al so to make such | oss conpensable without regard to inability to

work or | oss of wages.”* 1d

4 1n dissent, Judge Garrity offered the following pertinent observation

[T]he Legislature provided in § 25A much needed

technical parameters 1in measuring binaural 1loss of

hearing due to industrial noise exposure, but did not

elimnate the need on the part of a claimant to first

show he or she was “actually i ncapacitated” by suffering
(conti nued. . .)
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Appel I ant’ s argunent essentially hinges on his claimthat the
pl acement of § 9-505 within the statutory schene i s neani ngl ess, as
it currently exists, in light of the way in which various
provi sions were separated and reassigned in the recodification
process, as we have detailed, supra. W are satisfied, however,
that the |anguage of 8 9-505, in conjunction with the | anguage of
the Act as a whole, indicates otherwi se. See Breitenbach, supra,
366 Mi. at 472-73.

The | anguage of 8§ 9-505 suggests that it does not exist in a
vacuum and that its terns are qualified through the definitions
contained in other subsections within the Act. As noted, title 9
codifies the entire Act and 8 9-505 clearly states that, “[e]xcept
as ot herw se provi ded, an enpl oyer shall provide in accordance with
this title . . .7 Section 9-505 is placed within subtitle 5,
“Entitlenent to and Liability for Conpensation,” whereas 88 9-649
- 9-652 are placed in subtitle 6, “Benefits.” Wthin subtitle 6
Is the relevant part VII, entitled “Cccupational Deafness.” The
descriptive word “title” as used in 8 9-505 clearly refers to the
entire Act, which includes subtitle 6, wherein is set forth the
speci fics underlying conpensability for occupational deafness.

G ven this, the | anguage of § 9-505 | eads a reasonable reader to

4...continued)
some di sabl enent,

Crawley, supra, (0 Md. App at 111.
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conclude that it was not intended as a stand-alone provision; in
fact, areasonable interpretation |eads to the opposite concl usion.

The language of 8 9-505 is nuch too broad to function
i ndependently and serve as t he sol e basis for conpensati on, nedi cal
expenses, or otherw se. Section 9-505 provides no criteria other
than “loss of hearing by the covered enployee due to industria
noise in the [specified] frequencies . . .” Wre that to be the
whol e of the test, nearly every enpl oyee of a certain age, at every
task, will have suffered a conpensabl e disablenent. It is a fact
that the human aging process is acconpanied by sonme degree of
hearing loss in a substantial percentage of the population. To
accept appellant’s reasoning, our holding would entitle nearly
every worker in an industrial setting to conpensation in the nature
of medi cal expenses, including hearing aids, even in the absence of
a 8 9-650 calculation of occupational hearing |oss. Under that
scenario, the 8 9-650(b)(3) provision, providing for deduction for
“t he average anmount of hearing | oss fromnonoccupati onal causes to
be found in the population at any given age” would be rendered
meani ngl ess.

Under appellant’s fornmulation of 8 9-505, it is equally
uncl ear how hearing loss in the requisite frequencies would be
measur ed. Section 9-650(a) provides specific audionetric
instrunmentation criteria; 8 9-505 provides no simlar requirenent.

The specificity of 8 9-650(a) would be illogical and inconsistent

-17-



wi th the purposes of the Act when neasured agai nst the absence of
any such requirenents in 8 9-505, if the latter provision were
neant to stand al one. The statute is, by necessity, conplex.
Hearing |l oss, as contrasted with other industrial injuries, can be
determ ned only by the use of sophisticated testing. Hence, the
consi derabl e detail of the statute. Qher industrial injuries or
| osses are nore easily determ ned and observed. For exanple, the
|l oss of a linb or other schedul ed menber can be readily attributed
to an industrial accident. An enployee who reports to work with
all ten fingers and leaves with only nine, presents an easily
adjusted claimin terns of causation. |In contrast, few enpl oyees,
if any, are tested for hearing loss until such | oss is suspected.
Enpl oyers do not, therefore, know when an enpl oyee reports to work
if that enployee suffers froma nmeasurable hearing | oss and, even
nore, whether such loss, if any, is work-related. W concl ude

therefore, that entitlenent to conpensation for occupationa

deaf ness nust be predi cated upon the claimnt’s having a degree of
hearing loss as established within the specified technica

paranmeters 8§ 9-650.

Lastly, we consider the purpose of 8 9-505 within the overal
operation of the Act. In our quest to give every portion of the
Act neaning, we find that 8 9-505 has neani ng separate and apart
from 88 9-649 - 9-652, but not the neaning appellant ascribes.

Section 9-505 defines occupational deafness and provides that the
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conditionitself is conpensabl e, though, as we have descri bed, this
provision is qualified by 88 9-649 - 9-652.

In 1961, in Belschner v. Anchor Post Products, Inc., 227 M.
89 (1961), the Court of Appeals held that a worker still
performng his regular duties without a loss in wages was nhot
di sabl ed and coul d not recover benefits based on hearing loss. In
response to Belschner, the | egi sl ature enacted what is now 8§ 9-505.
As this Court noted in Tru-Rol v. Yox, 149 M. App. 707, 715
(2003), in Crawley, “we adopted the position taken by Craw ey that
section 9-505 was enacted i n response to Belschner.” Thus, w thout
that legislative enactnent, we would be left wth only the
techni cal requirenents that undergird a conpensabl e hearing | oss,
but with no pronouncenent that occupational deafness is, in fact,
a conpensabl e condi ti on.

W thout 8 9-505, the Conmm ssion and the courts woul d al so have
been | ess able to assess the scope of conpensability as defined by
the cCrawley Court, which nade such |osses conpensable w thout
regard to a claimant’s inability to work, or lack of a loss in
wages. See Crawley, supra, (0 Ml. App. at 107. In essence, 8§ 9-505
serves as the foundation which permts conpensable occupation
hearing loss, in that it provides that occupati onal deafness due to
i ndustrial noise in certain frequencies is, in fact, a conpensabl e
condition without regard for the disablenent threshold applicable

to other conditions. Meeting the requirenments of 8 9-505 is a
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necessary, but not sufficient, predicate for establishing what
could beconme a conpensable workers’ conpensation claim when
di sabl enent reaches the |l evels prescribed in § 9-650. |In sum § 9-
505 recognizes that occupational deafness is a conpensable
condition, and that one who suffers occupational deafness is,
therefore, entitled to conpensati on benefits if he or she neets the
requi renents of the provisions of Part VII of subtitle 6, and
particularly, 8§ 9-650.

Al t hough the courts seek to resolve uncertainty within the Act
in favor of the claimant, we do not go so far as to create a
process by which an enpl oyee may be conpensated contrary to the
pl ai n neani ng of the Act. See Breitenbach, supra, 366 M. at 473 .
Further, “the Act reflects the Legislature’ s considered judgnent as
to the appropriate allocation of resources between enployers,
enpl oyees, and the taxpayers of this State.” Philip Elecs. N. Am.,
supra, 348 M. at 228; see also Del Marr v. Montgomery County,

(2006) .

The material facts before the circuit court were undi sput ed,
and under those facts the court’s judgnment was correct as a nmatter
of |aw.

JUDGMENT OF THE CIRCUIT COURT FOR
BALTIMORE CITY AFFIRMED;

COSTS TO BE PAID BY APPELLANT.
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