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Headnote:

Debtor’ s attempt to tender what the debtor believed was the correct amount
of liens, which was rejected by the creditor who had filed liens for non-
payment of condominium assessments, along with creditor’s proffer of a
statement of indebtedness in excess of the recorded lien figure, did not
preclude debtor from filing to enjoin the foreclosure sale according to
Maryland Rule 14-209 (b). When arequest for a pre-sal e injunction was not
filed prior to the sale, the matter was not grounds for the Circuit Court to
sustain debtor’ s exceptions to theratification of the sale based solely upon a
dispute as to the amount due, when there was no dispute that debtor had
defaulted numeroustimesin the payment of installments of his condominium
assessment, and some sum was due. The Circuit Court’s set aside of the
foreclosure sale was erroneous. The resolution of amounts due is generally
addressed at the post-ratification audit stage.

The Maryland Condominium Act, Md. Code (1974, 2003 Repl. Vol.), 8 11-
110 of the Real Property Article, sets out the procedure for a condominium
council of unit ownersto requirethe payment of assessmentsfromunit owners
and the Maryland Contract Lien Act, Md. Code (1985, 2003 Repl. Val.), 88
14-201 et seq. of the Real Property Article, providesthe procedure for filing
and executing upon alien on a condominium unit.
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This case addressesthe forecl osure of liensupon acondominium unit preci pitated by
more than fifty unpaid condominium assessment installments.' In this case, involving an
appeal of the second sal eat foreclosure each of which was st asideby the Circuit Court for
Prince George’s County, we must determine not only the point at which an objector to a
foreclosure sale based upon thelien arising from adeault in the payment of acondominium
fee or assessment must formally make known his objections to the court and to the
creditor(s), but also the effect, if any, of a creditor’s statement of debt on the debtor’s
exercise of hisright of redemption.

Following the second forecl osure sal e which occurred on January 15, 1999, Clifford
A. Brooks (“Mr. Brooks"), respondent, filed exceptions to the sale and its audit in the
Circuit Court for Prince George's County. Greenbriar Condominium, Phase I, Council of
Unit Owners, Inc. (“Council”), petitioner as well as the lien holder and successful
foreclosure bidder, sought to enforce the sale so as to collect on the condominium
assessment indebtedness based upon numerousdefaultsi nthe payment of installmentsowed
by respondent. After theCircuit Court invalidated the sale, petitioner appeal ed to the Court
of Special Appealswhich affirmed thelower court’ sinvalidation of theforeclosure sd e, but
vacated the Circuit Court’ saward of attorney’ sfeesto respondent, an attorney appearing on
his own behalf.

The parties filed cross-petitions for writ of certiorari, and we granted Council’s

! The record indicates that there may have been numerous additional subsequent
defaults that have been the subject of other litigation.



petition, but denied Mr. Brooks' petition,? on January 12, 2005. Greenbriar Condominium,
Phase I Council of Unit Owners, Inc. v. Brooks, 384 Md. 581, 865 A.2d 589 (2005).

For purposes of clarity, we have restructured the questions presented for our review:

1. When adebtor makesatende whichthecreditor rejectsasinsufficient,
does a creditor’s counter with a statement of debt in excess of the
debtor’s tender prejudice the debtor or constitute a denial of the
debtor’s right to redeem his property so as to permit a mortgage
foreclosure sale to be set aside?

2. May a mortgage foreclosure sale be set aside because of the lien
holder’ s submission of an incorrect statement of the debt owed even
though it isuncontroverted that adefault had resulted in alienin some
amount?

3. At what point must the debtor formaly file his objections to the
holding of aforeclosure sale?

Weholdthat prior to the sale, the debtor may seek to enjoin the foreclosure salefrom
proceeding by filing amotion to enjoin asprovided in Maryland Rule 14-209. Should asale
occur, however, the debtor’s later filing of exceptions to the sale may challenge only
procedural irregularities at the sale or the debtor may challenge the gatement of
indebtedness by filing exceptions to the auditor’ s statement of account.®

I. Facts

2 At oral argument in May 2005, Mr. Brooks somewhat circuitously attempted to
ask for reconsideration of hisleave to appeal this Court’s January 2005 denial of his
petition for writ of certiorari. The Court informed Mr. Brooks that such a request was
untimely.

® Inlight of our decision we need not address the Court of Special Appeals
overturning the award of counsel feesto Mr. Brooks. Heis no longer the prevailing

party.
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Itisof no surprisethat the series of liens and foreclosure actionsin this case that has
endured some ten years, has also generaed a voluminous record and an extensve set of
facts.

We begin with the relevant background in respect to the ownership interest of
respondent, Clifford A. Brooks, who in June 1975 purchased for his residential use a
condominiunt in the 253-unit, four phase, Greenbriar Condominium Development and
specifically, in Greenbriar Condominium - Phase | located at 7722 Hanover Parkway,
Greenbelt, Maryland. As a Greenbriar Condominium - Phase | owner, Mr. Brooks was
designated as a member of the “Council of Owners’ and, along with all other present and
future owners, mortgagees, lessees and occupants, was subject to the by-laws aswell asto
theprovisionsof therdevant Declaration of Covenants, Conditionsand Restrictionsof both
the Greenbriar Condominium Association (“GCA”) and the Greenbriar Condominium,

Phasel.> The condominium’sdeveloper recorded an original Condominium Declarationin

* Mr. Brooks' purchased and apparently, resided in, condominium 304, which was
designated in the deed as “ Unit numbered 179.” We assume that 179 is the unit number
as created by the condominium documents and 304 is an address affix ed to the unit.
While there may be some confusion or discrepancy asto the number of theunit owned by
Mr. Brooks, no issueof this nature hasbeen raised by the parties. Therefore, we do not
address it further.

°> Mr. Brooksargued before the Court of Specid Appealsthat the Phase | by-laws
that were in effect at the time he purchased his condominium in 1975, rather than
subsequent revisions of the by-laws, should be included among the record of this case.
The original Phase | by-laws were included and are relevant insofar as the rate of interest
to be applied to the assessment debt, an issue that was addressed by the intermediate
appellate court and is referenced infra, but this specific interest issue is not before this
(continued...)
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November 1974, which was subsequently amended in December 1974. The by-lawswere
originally recordedin November 1974 and, sincethat time, have been periodically modified
or amended as provided therein. The Phasel by-laws and the declarations are administered
by that phase's Board of Directors, Greenbriar Condominium, Phase | Council of Unit
Owners, Inc.,® and the condominium is managed by its agent, CondominiumVenture, Inc.,
with offices at 7600 Hanover Parkway, Greenbelt, M aryland.

Found withinthedeclarationsand by-lawsare provisionsbestowing authority to levy
upon each condominium unit ow ner an annual assessment payablein monthly installments.
InJune 1991, Council’ sBoard of Directorsadopted a“ Policy Resolution” which delineated
the procedure for collection of delinquent assessments, stated that areminder notice which
included notice of acceleration of the assessmentswould be mailed on the seventh day of
the month and specified that a$15.00 | ate fee would be imposed on feesnot received by the
fifteenth day of each month. The Resolution further indicated that a notice of intent to file
alien would be sent to the homeowner if the fee remained unpad as of the twenty-second
day of the month, and a lien would be filed thirty days after service on the owner of the

intent to file the lien had been completed.’

*(...continued)
Court.

® Council also passes on to GCA, the overal condominium association, some
portion of the assessmentsthat it collectsfrom itsunit owners that are due to GCA.

" Thisisfifteen days more notice than the notice now required in the statute. See
(continued...)
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Themonthly assessmentsappear to have been $254 during the years of 1991 through
1993; the assessment amount wasreduced to $239 monthly in 1994 and was further reduced
to $229 monthly in 1995 and to $227 for each month of 1996. A pparently, according to
amended by-lav Article VI, Assessments, Section 3, Acceleration,’ the assessments may
be accelerated as follows:

“Section 3. Acceleration. If aunit owner shall bein default in payment

of an installment of an assesament, including, but not limited to, the monthly

installments based on the annual budget, the Board of Directors may

accelerate the remaining installments upon ten (10) days written notice to

such unit owner, whereupon the entire unpaid balance of such installments

shall become due upon the date stated in such notice.”
At least since the late 1980s, Mr. Brooks demonstrated habitual delinquency in making
timely payment of each monthly assessment and, in most cases, hewas charged a$15.00 late
fee for each late payment.

In March 1989 Council recorded among the Land Records for Prince George's

County, a Statement of Lien against Mr. Brooks claiming a lien of $3,054.00 in unpaid

’(...continued)
Md. Code (1974, 2003 Repl. Val.), 8 11-110 (e)(3) of the Real Property Article.

® We believe this provision is found within the most current, but undated, iteration
of the by-lavs. Council’s“Notice[s] of Intent to File Lien” makes referenceto the
acceleration clause in Article VI of the by-laws. Presumably, this references an
intermediate iteration of the by-laws which has not been made available in the record.
The various court filings by counsel for Council, however, refer to an acceleration clause
in the by-laws, Article IV, Section 14. T he Court has not been provided with the precise
language of this specific acceleration provision, which was not contained in the original
November 1974 by-laws and does not appear in the version we believe to be the most
current. The record includes copies of the original November 1974 by-laws and
declarations, but only selected excerpts of subsequent by-law revisions.

-5-



monthly installments of the annual condominium assessment for the period from December
1, 1988 to December 31, 1989, a period of eleven months of separate instdlment
delinguencies. Upon Mr. Brooks' payment, Council released thislien in February 1990.
Similarly, in September of 1992, Council recorded a lien in the amount of $1,524.00 in
unpaid assessments and fees for the period from July 1, 1992 through December 31, 1992,
aperiod of six monthsof delinquencies. FollowingMr. Brooks' payment, Council recorded
a " Release and Satisfaction of Statement of Lien” on July 8, 1994.

Once again, on April 22, 1994, Council filed a Statement of Condominium Lien
among the Land Records of Prince George' s County claiming alien “amount of $2,929.80
for the period from Dec. 1, 1993 to December 31, 1994 [a period of eleven months of
delinquencies] plus late fees, interest, collection costs, and dtorney’s fees’ (alteration
added).

With the April 22, 1994, lien still unsatisfied as of July 1994, Council’s Board of
Directorsresolved at aJuly 12, 1994, meeting, to institute forecl osure proceedings upon the
lien it had filed in April 1994. Accordingly, on July 20, 1994, Council filed in the Circuit
Court for Prince George's County, a “Line to Docket Foredosure Action.” The
accompanying Statement of Indebtedness, tdlied as of June 30, 1994, indicated the

following debt amount:

“Actual and accelerated condominium assessment through 12/31/94 $2,929.80
L ate fees through 6/30/94 105.00
Collection costs 155.00




Legal-private process service 20.00

Lien charges 41.20
Title search 65.00
Attorney’sfees 75.00

TOTAL | $3,391.00

Council properly noticed Mr. Brooks of its intention to foreclose the condominium
lien. The record indicates that Mr. Brooks did not file aresponse or apetitionto enjoinin
response to the notice of foreclosure. However, presumably having received payment, the
Council recorded arelease of thislien on June 8, 1995.

Council thereafter sent to Mr. Brooks another “Notice of Intent to FileaLien” dated
January 5, 1995, stating an anount due of $1,577.50, and another notice dated February 23,
1995, stating an amount due of $1,841.50 plus an unspecified amount of attorney’s fees.’
Council subsequently recorded another lien on March 29, 1995, in the amount of $2,748.00
for the period fromJanuary 1, 1995 through December 31, 1995, a period of twelve months
of delinquencies, and also filed on that same date an Amended Statement of Indebtedness

reflecting additional unpaid assessments and fees calculated through March 10, 1995, as

follows:
“Actua condominium assessment through 12/31/94 $ 906.00
Actual and accderated assessments (1/95-12/95 at $229/month) 2,748.00
Late fees 9/94-3/95 at $15.00/month 105.00

° Apparently, respondent continued to fail to pay current instdlments during
periods when efforts were being made to collect past defaulted payments.
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Collection costs 105.00

L egal-private process service 110.00
Lien charges (1995) 34.00
Attorney’ s fees 237.50

TOTAL | $4,245.50"

On April 4, 1995, Council’s attorney, Frank J. Emig, and hislaw partner, Leo Wm.
Dunn, Jr., were appointed trustees to conduct a foreclosure sale and they scheduled the
foreclosuresalefor June7,1995. By letter dated April 25, 1995, Council’ sattorney notified
Mr. Brooks of the impending foreclosure sale and advised him that if he paid (no amount
was specified) by May 5, 1995, the matter could be resolved without proceeding to the
public foreclosure sde. On May 15, 1995, Mr. Brooks hand delivered to the office of
Council’ s attomey a chedk in the amount of $3,122.50. His accompanying letter stated:

“Transmitted herewith is Riggs Bank cashier' s check in theamount of

Three Thousand One Hundred twenty-two and 50/100 Dollars ($3,122.50)

covering all charges claimed to be due, excepting only putative accelerated

1995 assessments. This amount is paid under protest and solely to stop

foreclosureproceedings. | continueto dispute thevalidity and accuracy of the

unspecified collection charges added to my account, and again request strict

proof and itemization of all such chargesor the crediting of my account for all

such charges.” [Emphasis added.]
That same day, Council accepted Mr. Brooks' check and prorogued theforeclosuresale, but
declined to dismiss the case, stating that “if we do not receive each additional monthly
installment when it is due on thefirst of the month, | [Council’ s attorney] will immediately

schedul e the property for sale and you will beresponsiblefor all legal costsincurred inthis

process.” [Alteration added.]



On December 5, 1995, Council’ sattorney advised Mr. Brooksthat Council intended
to reinstitute the foreclosure proceedings due to Mr. Brooks' failure to pay his October,
November, and December 1995 condominium asessments. Council sent Mr. Brooks a
“Noticeof Intent to File aLien” dated January 4, 1996, stating a debt of $1,069.00, which
included the unpaid assessments, late fees and collection costs.’® On February 14, 1996,
Council recorded another “ Statement of Lien” for $2,724.00, covering the subsequent period
from January 1, 1996 to December 1, 1996, another twelve months of separateinstall ment
delinquencies. The next day, Council’ s Board of Directors again resolved to pursue anew
the foreclosure proceedings, and on March 8, 1996, Council renewed its previously filed
“LineDocket Foreclosure Action,” and included an amended statement which detailed Mr.

Brooks' indebtedness as of February 20, 1996, as follows:

“ Actual condominium assessment through 12/31/95 at $ 687.00
$22[9]/month™

Actual and accderated assessments (1/96-12/96 at $227/month) 2,724.00
L ate fees 10/95-2/96 at $15/month 75.00
Collection costs 105.00
L egal-private process service 120.00
Lien charges (1996) 34.00

1% These were the same assessments included as accelerated in the statement of
indebtedness filed in the foreclosure. Apparently, upon receipt of the partial payment,
the proceeding was put on hold pending the prompt payment of these fees when due.
When they were not forthcoming when due, Mr. Brooks wasnotified that the
proceedings would recommence.

' The monthly installments for 1995 were $229 per month.
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TOTAL | $3,745.00

[Alteration added.] [Footnote added.]

Council’ sattorney was again designated astrusteefor the purpose of holdingthesale
and theduly noticed and published (first) foreclosure saleof Mr. Brooks condominium unit
took place on Friday, May 10, 1996, at 9:30 a.m. at the Prince George’ s County courthouse.
Mr. Brooks was not present for the sale and the record is unclear as to whether he had
specific notice of the scheduled sale. Council, the sole bidder at the foreclosure sale,
purchased the property for $2,500.00, subject to a prior deed of trust of approximately
$16,698.26. There is some suggestion in the record that the fair market value of the
condominium at the time of the sale was approximately $66,000. On July 3, 1996, Mr.
Brooks, pro se, filed exceptionsto the sale alleging, inter alia, that the acceleration of his
monthly installments was invalid and that “[t]he sales price at foreclosure was so grossly
inadequate asto shock the conscience and/or to raise apresumptionof fraud or irregularity.”

He also explained his personal declining financial situation** and alleged severa

2 Mr. Brooks, a pradticing Maryland attorney, offered the following explanation
in the factual recitation of his“Memorandum of Grounds and Authoritiesin Support of
Defendant’ s Exceptions to Sale:”

“[Respondent] has suffered financial set-backsin his business

occasioned first by the unexpected loss of alongstanding line of credit

when alarger bank merged with [respondent’ s] bank, followed by the

dissolution of amgjor client, and most recently by the appointment of

[respondent’ 5] law partner as an administrative law judge. Asaresult,

[respondent] periodically fdl behind in his regular monthly payment of

condo fees, but would bring himself current. Asalong term owner,

resident and former Board [ of Directors of the Council of Unit Owners]

(continued...)

-10-



irregularities in the sale including:
“[FJailure of notice with respect to the 1994, 1995 and 1996 lien
accelerations, failure of due authorization by [petitioner’ s| Board of Directors
with respect to the 1994, 1995 and 1996 accelerations, failure to provide
requested documents and vital information to which [respondent] as U nit
Owner was entitled, unlawful usurpation of the Board's authority by the
Management Agent and/or abdication of same by the Board, the impogtion
of excessive and/or unlawf ul assessments and other charges underlying this
foreclosure sale. . ..” [Alterations added.]
Mr. Brooksrequested that the Circuit Court, inter alia, Set asidetheforecl osure saleand that
Council pay Mr. Brooks attorney’s fees. Council filed an opposition to Mr. Brooks
exceptions delineating the various liens that it had recorded.
Following an August 16, 1996, hearing, which was continued on October 18, 1996,
Mr. Brooks, a licensed Maryland attorney, argued the illegality of the accelerated
assessments and urged that the price obtained at the sale was clearly inadequate, to which
the Circuit Court replied that it did not find the price shocking given potential bidders
disinclination to become embroiled in the disputes with condominium boardsthat typically
accompany acondominium foreclosure. Mr. Brooksdid not introduce any evidenceof the
value of the condominium unit at trial. The Circuit Court overruled the exceptions and

ratified the foreclosure sale by order dated October 23, 1996. Mr. Brooks thereafter noted

an appeal to the Court of Special Appeals. No audit of the foreclosure sale took place

12(_..continued)

member, [respondent] has never had any intent, purpose or desire not to
pay lawful monthly assessments to the Council of Unit Owners of which he
has been a member for twenty-one (21) years.” [Alterations added.]
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pending that appeal.

On October 31, 1996, Council filed a Motion for Judgment of Possession, and a
Show Cause hearing was scheduled for March 7, 1997. Mr. Brooks countered with
oppositionto Council’ smotion aswell as his own motion seeking to stay, without bond, the
judgment of ratification pending the outcome of his appeal to the intermediate appellate
court. In thetime leading to the Show Cause hearing, Mr. Brooks continued to occupy the
property, but had not paid the holder of the first deed of trust since June 1996, and had not
paid the condominium assessments since October 1995. At the Show Cause hearing, the
Circuit Court ordered the payment within one week of asupersedeas bond in the amount of
$12,500.00 in order to stay execution of the sal€ s ratification. On March 14, 1997, as
ordered, Mr. Brooks paid into the registry of the Circuit Court asupersedeas bond in the
amount of $12,500.00.

In an unreported opinion, the Court of Special Appeals vacated the Circuit Court’s
ratification of the sale and by mandate issued February 18, 1998, remanded the matter,
stating that further evidence was needed to determine if the difference between the
foreclosure sale price and the appraised val ue less the mortgage “ shocks the conscience.” *®

Furthermore, the intermediae appellate court both dedined to address the legality of the

'3 This was not a decision intimating that the Court of Special Appeals believed
that the price*shocked the consaence” of that court, only that more evidence on the
issue was needed. Many factors tend to drive down the price of such sdes based upon
condominium assessment defaults.
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accel eration of the condominium assessments, noting that the trial court had not addressed
the issue, and did not reach the issue of validity of the liens filed by Council because Mr.
Brookshad not contested, either prior totheliens' filingsand/or prior to theforeclosuresale,
the propriety of theliens. Accordingly, theissueson remand werelimited to “the appraised
value of the condominium unit, the mortgage remaining on [respondent’s] unit, the sale
price, and any deficiency [respondent] is willing to forego.” Clifford A. Brooks v.
Greenbriar Condominium, Phase I, Council of Unit Owners, Inc., No. 87-1997, dlip op. at
18 (Md.App. December 17, 1997) (alterationsadded). A petitionfor writ of certiorari tothe
Court of Appealsultimately wasdeniedonM ay 13, 1998. Greenbriar Condominium, Phase
1, Council of Unit Owners, Inc., v. Brooks, 349 Md. 496, 709 A.2d 140 (1998).

On the same date as the mandate issued by the Court of Special Appeals, Mr. Brooks
filed an emergency motion to have released to him the fundsin the Circuit Court’ sregistry.
His motion stated, “Timeis of the essence, because asuperior lien holder has scheduled the
subject property for foreclosure on February 26, 1998, and the released funds will be
requiredtoforestall said prospectiveforeclosure.” Mr.Brooksdid not namethepriority lien
holder, but the Court presumes that it wasthe holder of thefirst deed of trust, which at that
time, apparently, was in arreas. Council opposed this motion and sought to collect the
monthly condominium assessments from November 1, 1996 through June 1, 1998, that Mr.
Brooks had failed to pay following the ratification of the foreclosure sale. The motion’s

hearing was adjourned pending the scheduled August 28, 1998, hearing on the matters
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remanded by the Court of Special A ppeals.

At the hearing, at which the parties offered testimony, including that of Mr. Brooks,
asto the value of the condominium unit, on September 3, 1998, the Circuit Court accepted
an appraiser’s figure of $67,000 as the condominium unit’s value as of the May 1996
foreclosuresale. Thereafter, Council filed with theauditor, Andrew W. Dyer, a“ Suggested

Final Accounting” which appeared asfollows:

Sale Price $2,500.00
less:
Balance due under Amended Statement of Indebtedness as of 3.745.00
2/20/96 (filed on March 8, 1996) T
Intered at 1-1/2% [i.e., 18% per annum] per month on assessments
of $687.00 for 1995 lien and $2,724.00 for 1996 lien from 2/20/96 - 1,534.95
8/20/98 (30 months).
Late charges, 3/96 - 12/96 at $15.00 per month 150.00
M anagement agent - preparation for and appearance at Exceptions 412.50
hearing . . . . '
Attorneys fees and foreclosure costs incurred in enforcing 1995 and
1996 condominium liens. . . . 10.464.75
[P]ublication costs of $272.00 and $45.00, auctioneer fee of $75.00, S
and title search of $65.00. . ..
Auditor’'sfee. 250.00

DEFICIENCY | $23,057.20”

[Alteration added.]

Theauditor filed an audit statement all owing atotal of $22,208.21 (comprised of the $2,500
sale price plus a$19,708.21 deficiency) which the Circuit Court ratified on September 21,
1998. That same day, Mr. Brooks filed exceptions to the audit, including among the

exceptions his request that the attorney’s fees and costs related to defending the sale or
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subsequently alienating the unit as well as the post-foreclosure sale | ate fees be excluded
fromtheaccounting. Hefurther sought to have hispercentageinterestinthecondominium’s
common elementsincluded as a set-off or adeduction. The Circuit Court declined to order
the auditor to modify his account. Nevetheless, on Ocober 1, 1998, Mr. Brooks

supplemented his exceptions to the auditor’ s account and filed a “ Suggested Account” as

follows:
“Proceeds of Sale $2,500.00
TO: Assessment Debt $3,411.00
Adjustment of Taxesprepaid 9/25/95 & 3/19/96 for ( 169.40)*
5/10/96 to 6/30/96 '
Adjustment of Taxes paid by [Mr. Brooks|] since the date (3,473.76)*
of sale
Adjustment - Late Fee overcharge (5/95) ( 15.00)
Paid to Superior Lienholder since date of sale (16,580.81)*
Interest from 3/7/97 to 7/31/98 on $12,500.00 Cash ( 3.143.84)
Bond
SURPLUSTO [Mr. Brooks] (22,471.81)*
TOTAL (19,971.81) |(19,971.81)

* Also, any additional paymentsrequired to be madeby [Mr. Brooks] to thefirsttrust holder
prior to [the Council’ s] payoff of said first trust.” [A lterations added.]

A hearing onthe exceptionsto the auditor’ sreport took place on November 4, 1998,
at which the Circuit Court ordered the auditor to restate his account asif no exceptions had
been taken subsequent to the sale and stated that it would examine the revised figures to
determineif they shocked the court’s conscience. The auditor’s amended account, which

wasratified on November 23, 1998, called for atotal of $5,445.89, comprised of the $2,500
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in sale proceedsplusadeficiency of $2,773.17. Onthesame day asthe hearing, Mr. Brooks
filed amotion to recover expenses and atorney’s feesin the amount of $49,127.29, for the
period of June 11, 1998 through October 23, 1998, which were incurred in making proof of

the fair market value of his condominium. Council opposed this motion dleging that Mr.
Brooks need only have hired an appraiser to establish the condominium’s value and stating
that the motion “is abogusand transparent attempt to wrongfully extract compensation for
which heis not entitled.” At the December 8, 1998 hearing on the exceptions, the Circuit
Court found its “conscience to be shocked” by the sales price and set aside the May 10,
1996, foreclosure sale, but directed that the “mortgagee [sic] is free to readvertise and
[resell]” the property (aterations added). Two days later, on December 10", Mr. Brooks
hand-delivered a check for $3,411.00* to the office of Council’s attorney, stating in his
accompanying letter thatthe check was* in full payment of the underlying 1995-1996 liens.”

Council returned the check the next day, December 11", stating that the amount tendered
was “insufficient to fully pay the 1995-1996 liens.” A second foreclosure on the
condominium unit was scheduled for January 15, 1999 at 9:30 am. at the Prince George's
County Courthouse.

By letter dated December 21, 1998, Mr. Brooks acknowledged Council’ s rejection

“ Thisfigure is comprised of three months of 1995 condominium assessmentsat
$229 per month plus twelve months of 1996 condominium assessments at $227 per
month, i.e., ($229 x 3) + ($227 x 12) = $3,411.00. These unpaid assessments were listed
in Council’s March 8, 1996, filing which provided an amended statement of debt tallied
as of February 20, 1996.
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of hischeck for $3,411.00, and requested to be advised in writing of the spedfic chargesand
their basis in excess of the $3,411.00, that Council claimed were due on the liens. On
December 29, 1998, Council filed a “Supplemental Statement of Indebtedness as of

December 20, 1998” asfollows:

“Amount stated on Amended S_tatement of Indebtedness (as of $3745.00
2/20/96) filed in these proceedings '
Late fees 3/96 - 12/96 at $15/month 150.00
Interest on 1995 lien of $687.00 at 1-1/2% per month from 1/1/96 to 367.37
12/20/98 based upon By-Laws and statute
Interest on 1996 lien of $2,724.00 at 1-1/2% per month from 1/1/97 967.02
to 12/20/98 based upon By-Laws and statute
Court costs 90.00
Auditor’sfee 250.00
Advertising costs 317.00
Bond premium 75.00
Title examination 65.00
Auctioneer’s fee 75.00
Attorneys feesre lien foreclosure 1,050.00
Attorneys fees/costsre Exceptions and possession 5,566.80
é(t)t;)rrtneys’ fees/costs re Appeal and remand proceedings in Circuit 18.396.45
TOTAL | $31,114.64"

Upon receipt of Council’ s Supplemental Statement of | ndebtedness, which included
notice of the scheduled January 15, 1999, foreclosure sde, Mr. Brooks wasadvised of the

specific debt claimed by Council.
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Mr. Brooks made no court filingsin this case between January 1, 1999, and January
15, 1999. The (second) foreclosure sd e took place on Friday, January 15, 1999, at 9:30
am., the scheduled time for the sale. Once again, Council was the sole and successful
bidder, having bid the sum of $21,600.00, subject to a prior Deed of Trust in the
approximate amount of $13,092.77. Shortly after the sale was hdd, Mr. Brooks filed an
“Emergency Motion for Temporary Restraining Order and for Preliminary Injunction,”
attemptingto enjointhealready-held sale> Mr. Brooksfiled another post-sale“ Emergency
Motion for Appropriate Relief” on Monday, January 19, 1999, in which he sought to stay
further proceedings in respect to the January 15" foreclosure sale. He explained in this
motion that he had intended to reach the courthouse & 8:45 a.m. on January 15" in order to
enjoin the sale. He stated:
“On Thursday, January 14, 1999, Mr. Brooks* made arrangements
with the Court to hear at 8:45 a.m. on Friday, January 15, 1999, his motion to
restrain and enjoin [Council’ s] proposed 9:30 am. sale of even date. On the
afternoon of January 14, 1999, Mr. Brooksadvised Mr. Emig that said hearing
had been set."”! However, as a result of the ice sorm which occurred on

January 14" and 15" (resulting in power outages and school closings both
days), Mr. Brooks suffered electrical power ‘ brown outs’ that caused theloss

' In conjunction with this filing, Mr. Brooks endeavored to file in the court’s
registry his December 10, 1998, check for $3,411.00. The clerk declined to accept the
check because its payeewas indicated as “ Greenbriar Condominium - Phase I, Council of
Unit Owners, Inc.” rather than “Clerk of the Court.” Following instructions from the
judge, however, the check was rewritten, and the clerk accepted the check.

'® Mr. Brooks often ref ersto himself in the third person in his pleadings.

" Mr. Emig apparently arrived at the Judge’ s chambers at 8:45 a.m. He waited
until approximately 9:30 am. at which time he departed for the foreclosure sale.
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of both the proposed orders and extensive corrections to said motion which
had been entered into Mr. Brooks word processor. Because of the time
required to re-enter into the word processor said orders and correctionsand to
safely reach the courthouse under the perilous weather relaed driving
conditions, Mr. Brookswas unabl e to reach the courthouse until 9:45a.m. In
route to the courthouse, however, Mr. Brooks telephoned Judge Hotten's
secretary and advised her of his situationand asked for additional timeto get
to the courthouse. She advised Mr. Brooks that Mr. Emig had been in
chambers but had left saying that he had to file abond."*® After briefly
putting Mr. Brooks on hold, Judge Hotten’ ssecretary advised Mr. Brooksthat
Judge Hotten had directed her to go downstairs to instruct Trustes Emig not
to conduct the sale and to retum to chambers until Mr. Brooks' sad motion
could be heard upon hisarrival. Upon Mr. Brooks' arrival at Judge Hotten's
chambers, Judge Hotten’ ssecretary advised Mr. Brooksthat when shearrived
downstairs to the front of the courthouse at 9:32 a.m., a ‘white haired’ man
told her that the sde had taken place at 9:31 am. Upon his arrival, Mr.
Brooks saw Mr. Emig with several other people leaving the courthouse
parking lot.” [Alterations added.] [ Footnotes added.]

Council filed an oppasition to Mr. Brooks emergency motions asserting that the
request for injunctive relief was moot, the sale was properly held and Mr. Brookswould be
occasioned no harm by thefiling of the trusee’ s Report of Sde, Affidavit of Purchaser and
other post-saledocuments. At ahearingon the emergency motionson January 28,1999, the
Circuit Court ordered both partiesto submit asuggested statement of account, and instructed
that once submitted, the auditor would state the account and the partiesmay take exceptions
therefrom.

The Council filed its “ Suggested Final Accounting” on March 5, 1999, asfollows:

8 Mr. Emig secured a bond, dated December 31, 1998, in theamount of $32,000.
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“1. Sale Price- $21,600

2. Debt and Expenses:

a. Amount due [Council] asof 5/10/96 . . . . $5,445.00
b. Late chargeson 1996 lien at $15 per month from 6/96-12/96 (7

months) 105.00
c. Intereston 1995 lien of $687 from 1/1/96 - 3/1/99 391.59
d. Interest on 1996 lien of $2,724 from 2/20/96 - 2/20/99 1,470.96
e. Attorneysfees 12/17/98 - 2/24/99 . . . . [Frank Emig] 1,925.00
f. Enquirer Gazette. . . . 340.17
g. Enquirer Gazette - notice 60.00
h. Atlantic Bonding Company . . .. 128.00
i. Auctioneer (Wm. Smart) . . . . 100.00
J. Trustee commission - Frank Emig 1,230.00
k. Auditor’s fee (estimated) 250.00

TOTAL EXPENSES | $11,445[7]2

[Alteration added.]

The Circuit Court signed an order on March 25, 1999, noticing that the foreclosure

sale would beratified on April 26, 1999, and directing that any exceptions be filed by that

date. Mr. Brooks filed exceptionson April 26, 1999, asserting as follows:

“Said resale should be set aside, because, inter alia: (1) [Council] and
Trustee Emig fraudulently deprived [Mr. Brooks] of hisright of redemption
by demanding excessive and unlawful paymentsasacondition of redemption;
(2) [Council] and Trustee Emig fraudulently deprived [Mr. Brooks] of his
right of redemption by failing, prior to initiating foreclosure proceedings, to
demand of [Mr. Brooks] alawful payment necessary for him to exercise his
right of redemption; this despite specific request from [Mr. Brooks| for such
demand; (3) Trustee Emig breached hisfiduciary duty to [Mr. Brooks] and to
the Court by his blatant actsof gamesmanship to the consistent detriment of
[Mr. Brooks] and short term benefit of [Council] (Trustee Emig’s client at
law), and by his conflicting roles and loyalties as both trustee for the
protectionof al with equitable rights (including [Mr. Brooks]) and as counsel
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to [Council] and to its Managing Agent; (4) the salewasnot fairly conducted
in that: (@) the advertisement required excessive interest (16%) on sale price
in light of current market interest; (b) the resale was premature and based
upon unlawful demands; (c) the sale was not well attended; and (d) the sale
price was preset by Trustee with an eye toward establishing the minimum
amount Trustee believed necessary to avoid thefate of the first sale, and not
toward ‘a view to obtain as large a price as might, with due diligence and
attention, befairly and reasonably obtai nabl e under the circumstances'; (5) the
sale price at foreclosure is so grossly inadequate as to shock the conscience;
(6) the sale priceisgrossly inadequate and when combined with irregularities
in the original sale and in the resale constitutes a constructivey fraudulent
sale; (7) theresale was premature in that the provisions of Maryland Rule 14-
205 were not complied with prior to the resale; (8) the instant resale is
precluded by the equitable considerations underlying Maryland Rule 14-205
(to wit: that after hearing the Court * fix the amount of the debt’, and ‘ provide
areasonabletime within which payment may be made’ beforeresale); (9) the
resale was not duly authorized by the Greenbriar Board of Directors; and (10)
[Council] lacks clean hands.” [Alterations added.]

Mr. Brooks filed an opposition to Council’ s suggested accounting on May 12, 1999, and

included his own suggested account for the foreclosure resale:

“Proceeds of Sale $21,600.00
Adjustment of Taxes (FY ‘99 1/15/99 to 6/30/99[)] $ 487.27
TO: Assessment debt $ 1,388.50
Late Charge (3/96 to 5/10/96 sal€) $ 30.00
Surplusto [Mr. Brooks] (20,668.77)
TOTAL $1,41850 | $1,41850"
[Footnote omitted.]

Mr. Brooksincluded anotation with hissuggested accounting that indicated hisbelief

that:

“[The Circuit Court’g requested acoount is rather to establish the amount
properly due for redemption purposes on the 1995-1996 liens at the time of
theineffectual May 10, 1996, sale. Thus, the account proposed hereinabove
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and the account proposed [by Council], are each premature. [Mr. Brooks|
reservesall rightswith reect to thefinal accounting for theJanuary 15,1999
resale, should such an accounting become necessary as aresult of the Court’s

subsequent ratification of said resale.” [Alterations added.]

Respondent, then, however, went on to provide a second “ Suggested Accounting” which,

somewhat inexplicably,® applied the sale price from the May 1996 foreclosure sale, which

had been set aside:

“Proceeds of Sale $ 2,500.00
Adjustment of Taxes (FY ‘96 $1212.38 @ 52 Days])] $ 17272
TO: Assessment debt $ 1,388.50

L ate Charge (3/96 to 5/10/96 sale) $ 30.00
Surplusto [Mr. Brooks] (1,254.22)
TOTAL $1,418.50 | $1,418.50"

[Footnote omitted.]
The auditor filed his report on May 14, 1999, asfollows:

“Proceeds of Sale 21,600.00
Interest
Adjustment of Taxes 487.27
TO:

* Mr. Brooks endeavored to explain the result of his second suggested accounting

asfollows:

“The total amount due under the 1995-1996 liens for purposes of

[Mr. Brooks'] exercise of hisright of redemption is not more than

$1,418.50. However, said amount is subject to 100% + set-off or credit

based, inter alia, upon the Court’ s ruling on [Mr. Brooks'] pending

Maryland Rule 2-424 (e) [Admission of facts and genuineness of

documents] motion . . . . [Mr. Brookd reserves all rights.” [Alterations

added ]
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Court Costs 90.00

Auditor’s Fee 250.00

Advertising Costs 400.17

Bond Premium 128.00

Examiner’s Fee 65.00

Auctioneer’s Fee 100.00

Trustee's Commission (Rule) 1,230.00

Attorney’s Fee (Sale) 1,150.00

Attorney’s Fee (Preliminary Injundion) 775.00

Attorney’ s Fee (Exceptions) 437.50

Assessment Debt 3,411.00

Interest from 2/20/96 to 1/15/99* 593.79

Late Charge 30.00

Escrow Deficit/(Credit)

(SURPLUS)** (13,426.81)
TOTAL 8,660.46 8,660.46

* Interest payable at 6% per Section 9 of Declaration of Covenants
** Surplus payable to owner or his successorsin interest or tojunior lien claimsfiled. [No
junior lienswerefiled.]” [Alteration added.]

Both Council and Mr. Brooks filed timely exceptions to the auditor’s report.
Following the scheduled May 27, 1999, hearing on the exceptions to the sale, the Circuit
Court stated that it would address only “whether or not the [second] sale was conducted
properly and a reasonable price paid . . .” and ultimatdy, sustained the exceptions and
apparently overturned theforeclosuresale. TheCircuit Court noted that “[t] he[second] sale

Is based upon the original amount duethat gave rise to the [first] sale. We are going back

tothat point, not what transpired beyond that point (alterationsadded).” Council argued that
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the indebtedness was, at a minimum, the figure of $5,445.89 stated in the auditor’ s revised
report and even if Mr. Brooks believed that the $3,411.00 payment that he had tendered to
Council and later deposited in the Circuit Court’s registry was all that wasowed once the
first foreclosure sale had been set aside, his proper remedy prior to the second foreclosure
salewasto fileamotion for aninjunction. Council’ s attorney asserted that “[f]ull payment
of theliensisfull payment of everything.” Council argued that it wasentitl ed, at aminimum,
to collect interest on the assessment debt (i.e., the 1995 and the 1996 liens) at least through
the date of the liens' payment, just as it would be entitled to colled interest on the debt up
to and including the date of aforedosure sale. Mr. Brooks maintained that the set aside of
the first foreclosure sale resored his right to redeem the property, and his deposit of
$3,411.00 into the court s registry in satisfaction of the condominium assessment debt for
1995 and 1996 was a good faith effort to exercise that right. He argued that Council aimed
to thwart hisright of redemptionwith the December 1998 submission of the Supplemental
Statement of I ndebtedness in the amount of $31,114.64. The Circuit Court determined that
upon receipt of Mr. Brooks' earlier-calculated $162.89 in interest coupled with delivery to
Council of the $3,411.00 aready in the Circuit Court’s registry, it would dismiss the
foreclosure action. A later colloquy (at aJuly 6™ hearing) summarized the Circuit Court’s
conclusion:
“MR. EMIG: Wéll, the problem that | had was the [$] 3,411 waswhat
was owed when the lien wasfiled in ‘96, and since that time interest accrued

on that [] assessment for the following year.
THE COURT: Mr. Emig, when you have alien, you have alien, and
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that isthe lien that was there.

Now, when that was offered and you refused it, and that isthelien that
isinthecourt, then| haveaproblem. Something else may comelater, but that
iIsthelien that isin the court.

MR. EMIG: | understand that.

THE COURT: And as | understand it, that was tendered and that was
refused. . . .

MR. EMIG: Theonly thingthat was tendered wasthelien, but not the
accrued interest on the lien.

THE COURT: You are talking about something later. But the lien,
whatever the lien was, as | understand it, that was tendered to you, and you
refused, and that isthe lien that isin the court.

Now, correct meif | am wrong, tha is the lien that we were dealing
with as of that time it was tendered, a check was offered, and it was refused.

MR. EMIG: I disagree with the court to this extent, that what was
tendered in December of ‘98 was only the basic lien. It did not include the
Statutory interest that we were entitled to.

THE COURT: It included thelien that wasin this court that gave rise
to al of this. There may be something that could come later as interest that
would be due, but the lien that was on file inthe court that he failed to deny,
andtherefore, it becamethis, that thelienthat | understood at that timeto have
been offered. . . .” [Alterations added.] [Emphasis added.]

The Circuit Court then advised that Council wasfree to fileanew lien for other outsanding
debt amounts and pursue another foreclosure sale.
Mr. Brooks filed amotion for attorney’ s feesand costs on June 4, 1999 pursuant to

a provision in the November 11, 1974, Declarations.*® By letter dated June 15, 1999,

?° The language on which Mr. Brooks presumably reliesis found in two locations
and states as follows:
“ARTICLE XII
RELIEF IN CASE OF DEFAULT
Each Owner shall begoverned by, and shall comply with, all of the
terms of this Declaration and any amendments hereto. A default by an
Owner under this Agreement shall entitle each of the other Owners to the
(continued...)
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Council rejected Mr. Brooks' tender of $74.30,%* which was intended to accompany the
$3,411.00alreadyinthe Circuit Court’ sregistry. Council filed opposition on Junel7, 1999,
to Mr. Brooks motion for fees and also filed an amended set of exceptionsto the auditor’s

report as well as a motion to reconsider, seeking review of the Circuit Court’s May 27"

29(...continued)
following relief:

(c) In any proceeding arising out of any dleged default by an
Owner, the prevailing party shall be entitled to recover the costs of the
proceedings, and such reasonable atorneys fees as may be determined by
the court.”
See also,

“[ORIGINAL] BYLAWS OF THE GREENBRIAR CONDOMINIUM - PHASE |
ARTICLE XI
Compliance and Default

Section 1. Reli€f. . . .

(c) Costs and Attorneys Fees. In any proceeding arising out of an
alleged default by an Owner, the prevailing party shall be entitled to recover
the costs of the proceeding, and such reasonable attorneys’ fees as may be
determined by the court.” [Alteration added.]
The foreclosure proceeding arose from Mr. Brooks' failure to pay his monthly
condominiumassessment. Thus, it iscuriousthat he seeksto recover attorney sfeesariang
from an action that he, an owner, precipitated.

t Apparently, Mr. Brooks had again recal culated the amount of interest he
believed was owed on the 1995 and 1996 lien debts. He made some reference to this
amount at the May 27, 1999, hearing, but offered no insight as to how he arrived at such
afigure. He later explained that $74.30 includes interest on $3,411.00 at six percent (the
rate found in the Greenbriar Condominium Association Declarations document)
calculated through May 10, 1996, for atotal of $44.30, plustwo months’ late fee, or
$30.00.
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statement of its intent to dismiss the foreclosure action. At a July 6, 1999, hearing, the
Circuit Court considered Mr. Brooks motionfor attorney’s fees and Council’ smotion for
reconsideration. Council argued that Mr. Brook s’ invocation of the Declarationsin support
of his motion for attorney’s fees was misplaced because the attorney’ sfees provision he
cited was contained in the Greenbriar Condominium Association’s Declaration, and it was
Greenbriar Condominium, Phase | Council of Unit Owners, Inc. which initiated suit against
Mr. Brooks.?> Council further argued that the rate of interest to be applied to outstanding

assessments was incorrectly stated at six percent.”®

22 \We note that Mr. Brooks' citation of the attorney’ s fees provision is found on
page 34 of the document entitled, “ Declaration of Covenants, Conditions and
Restrictions.” The document begins, “THIS DECL ARATION is made and executed this
11" day of November, 1974, by GREENBRIAR ASSOCIATES, aMaryland limited
partnership (hereinafter referred to asthe' Developer’).” We have, however, already
guestioned the application of this provision. See supra.

2 Apparently, counsel was referring to a Declaration found in the record entitled,
“Declaration Establishing a Plan for Condominium Ownership of Premises Located in
Prince George' s County, Maryland Pursuant to the Horizontal Property Act of the State
of Maryland,” which states at Section 3, “Name of Condominium This Condominium
shall be known as * Greenbriar Condominium - Phase|l.”” Thisset of Declarationsis
silent asto the interest to be applied to unpaid assessments. In fact, this set of
Declarations, dated November 11, 1974, is silent as to the topic of assessments generally.

According to Md. Code (1974, 2003 Repl. VVol.), 8 11-110 of the Real Property
Article:

“§ 11-110. Common expenses and profits; assessments; liens.

(€) Interest on unpaid assessment; late charges; demand for
payment of remaining annual assessment.— (1) Any asessment, or
installment thereof, not paid when due shall bear interest, a the option of
the council of unit owners, from the date when due until paid at the rate
(continued...)
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23(...continued)

provided in the bylaws, not exceeding 18 percent per annum, and if no rate
is provided, then at 18 percent per annum.”

Council’s atorney argued that, because of the GCA Declaration’ sslence, the by-
laws for Phase | would govern. The by-laws, originally recorded in 1974, however,
provided as follows:

“BYLAWS OF THE GREENBRIAR CONDOMINIUM - PHASE |
ARTICLE XI
Compliance and Default

Section 1. Reli€f. . . .

(e) Interest. Inthe event of adafault [sic] by any Owner in paying any

Common Expenses or other sum assessed against him which continues for a

period in excess of fifteen (15) days, such Owner shall be obligated to pay

Interest on the amounts due & the rate of eight percent (8%) per annumfrom

the due date thereof.”
The Court has been provided with excerpts of by-laws that apparently were amended, at
some unspecified date, which altered, inter alia, the rate of interest applied to unpaid
assessments. Therelevant revision isasfollows:

“BY-LAWS OF
GREENBRIAR CONDOMINIUM - PHASE |
COUNCIL OF UNIT OWNERS

ARTICLE VII
Assessments

Section 2. Creation of the Lien and Personal Obligation for
Assessments.

(a) Each owner of any unit, by acceptance of a deed therefor, whether
or not it shall be so expressed in such deed, is deemed to covenant and agree
to pay to the Council: (1) annuad assessments or charges . . . . All such
assessments, together with management charges, interest, costs and
reasonable attorney’ sfees, in the maximum amount permitted by law, and the
maximum late charge as permitted by Section 11-110(e) of the
[Condominium] Act, shall be acharge on the unit and shall be a continuing

(continued...)
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Mr. Brooks asserted that his deed is subject solely to the GCA Declaration, and
moreover, although the GCA does not collect any funds directly, it still receives funds
channeled through the Phase | Council of Unit Owners. The funds are collected by the
petitioner, Greenbriar Condominium, Phase | Council of Unit Owners, Inc. which, inturn,
makes paymentsto the GCA. Inawarding attorney’ sfeesto Mr. Brooks, the Circuit Court
observed that all four phases of the Greenbriar development pay feesto the GCA and stated
that if the Declaration of the GCA:

“[S]ays that it grants attorney feeswhen the other side prevails, and the other

sideprevailsinaauit brought about by the parent organization, which collects

for that organization, for those funds, and then you aregoing to tell me that

the other side, for that portion of the funds, can’'t elect to have attorney fees

granted, somehow or other, that doesn’t makeany sense.” [Alteration added.]

The Circuit Court denied Council’s motion to reconsider and also denied Mr. Brooks

motion to award fees in respect to the November 1998 determination of the vdue of the

23(...continued)

lien upon the unit against which each such assessment ismade. . . .”

It can be presumed that Mr. Brooks based his six percent interest figure on the
provisionfoundinanother Declaration, entitled, “ Declaration of Covenants, Conditionsand
Restrictions,” which was also executed on November 11, 1974, and provides in relevant
part:

“Article 1V, Covenant for Maintenance Assessments

Section 9. Effect of Non-Payment of Assessment. The Personal
Obligation of the Owner: The Lien; Remedies of Association. . . .
“If the assessment is not paid within thirty (30) days after the delinquency
date, the assessment shdl bear interest from the date of delinquency at the
rate of six percent (6%) per annum. . .."
The Council argued that this provision applied only to the GCA, i.e., the “Association.”
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condominium. The Circuit Court deermined tha it would sign two orders: one, an order
prepared by Mr. Emig, releasing to Council the money in the registry of the court, and the
next day, the Circuit Court signed an order directing that the Clerk of the Court make
payment from its registry to Coundl in the amount of $3,411.00.** Mr. Brooks was
instructed to submit to the judge a statement of his attorney’ s fees. The second order was
to be ajoint order reflecting theCircuit Court’ s July 6™ rulings and resulting in dismissal of
Council’ scomplaint. The parties were unable to agree on the language of ajoint order, and
as aresult, each party submitted a proposed order. The Circuit Court did not sign either
order at that time.

OnJuly 21, 1999, Coundl filed a“Motion for Supersedeas Bond and to Stay Further
Proceedings.” The motion indicated Council’ sintention to appeal both the Circuit Court’s
forthcoming dismissal and its award of attorney’s fees and sought to prevent Mr. Brooks
from disposing or otherwise encumbering the property in the meantime. Mr. Brooksfiled
an opposition.

By motion dated January 2, 2000, Mr. Brooks sought attorney' sfeesand costsin the

** The clerk twice issued the ordered check to the attention of Mr. Emig: once
following the Circuit Court’s order in July of 1999, and again on February 8, 2001, upon
receipt of Mr. Emig’'s February 6, 2001, letter which stated that “[t]he attached check
was not timely deposited and is now stale. Would you please reissue acheck for the
same amount and return to my office?”’

The clerk sent anotice to Mr. Emig dated May 13, 2004, noting that the check had
not been cashed. Mr. Emig replied that, indeed, he had not cashed the check, he was not
in need of areplacement check, and stated, “caseis on appeal. | will cash the check
when caseisover.”
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amount of $311,305.64. Council disputed Mr. Brooks' claimed fees and, notwithstanding
itspending motion for stay, asserted that respondent’ smotion was prematureuntil suchtime
as the Circuit Court signed an order affirming its July 6, 1999, dismissal of Council’s
complaint and memorializing its award of attorney’s fees. Some two years later, on
September 23, 2002, the Circuit Court finally filed an order that read as follow:

“For the reasons stated by the Court at the July 6, 1999 hearing in this
matter, itis, onthis 23 day of September, 2002, by the Circuit Court for Prince
George's County, Maryland,

ORDERED, that [Council’s] Complaint intheseproceedingsishereby
dismissed and the foreclosure sale of January 15, 1999, invalidated; anditis
further,

ORDERED, that [Council’ s| Motionto Reconsider Ruling of May 27,
1999, is hereby denied; and it is further,

ORDERED, that [Brooks'] Motion, pursuant to Md. Rule 2-424(e), to
recover expenses, including reasonable attorney feesincurred in making proof
of matter which [Council] failed to admit (Docket # 98) is hereby denied; and
it isfurther,

ORDERED, that [Council] shall pay to [Brooks] reasonable attorney’s
feesfor hisprior apped to the Court of Special Appealsin these proceedings,
such amount to be determined following a hearing on this issue; and it is
further,

ORDERED, that [Brooks| shall establish his reasonable attorney fees
for hisinvolvement inthese proceedingsafter December 17, 1997. Theparties
shall also establish the percent of the budget of [Council] that is paid to
[GCA] for its assessments. [Council] shall be responsible for and pay to
[Brooks] this percentage of [Brooks'] attorney’s feesfor hisinvolvement in
these proceedings after December 17, 1997. The determination of these
figures shall be made by the Court following ahearing on this issue; andit is
further,

ORDERED, that the issue of the amount of attorneys fees shall be
deferred until the completion of any appeal of this Order; and it is further,

ORDERED, that the amount of the supersedeas bond is hereby set at
$1,000.00. [Council] shall be given seven (7) days to post such bond and the
effect of this Order shall be stayed during this seven (7) day period, and if
such bond istimely posted, the stay shall continuein effect thereafter until the
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appeal iscompleted.” [Alterations added.]
On September 30, 2002, the Circuit Court granted Council’s motion to allow a cash bond
in lieu of asupersedeas bond. Council noted an appeal to the Court of Special Appeals®
on October 16, 2002, appeding the Circuit Court’s September 23, 2002, order that
invalidated the second forecl osure saleand awarded Mr. Brooks attorney’ sfees, Mr. Brooks
cross-appealed on October 25, 2002.

Each party presented questionsto the intermediate appellae court. Council sought
review of the following:

“1. Did the circuit court err in seting aside the January 15, 1999 foreclosure
sale of Brooks's property?

2. Didthecircuit court err in determining that Brookswasentitled to an award
of attorneys’ fees?’

Mr. Brooks presented three questionswhich the Court of Specid Appeal sslightly rephrased:

“1. Did thecircuit court err in its assessment of the amount due for 1995 and
1996 liensby failing to take into account all payments made by Brooks?

2. Didthecircuit court err infinding that Brookswas not entitledto attorneys

fees for records and amountsexcluded by the court?

3. Didthecircuit court err in not granting reasonabl e attorneys' feesto Brooks
under Maryland Rule 2-424(e)?

Brooks also moved to dismissthe case, claiming that the Council’ s Notice of

%> The Court of Special Appeals had already entertained a second consolidated
appeal between the partiesin respect to Mr. Brooks' unpaid condominium assessments
for the period of January 1, 1997 through May 31, 2001, and had issued an unreported
decision. Brooks v. Greenbriar Condominium Phase I, Council of Unit[ | Owners and
Condominium Venture, Inc., N0S. 1858 and 2464, September Term, 2001 (filed
November 24, 2003).

These fifty-three separate defaults-January 1, 1997 thru May 31, 2001-are
apparently in addition to the fif ty-plus delinquencies at issue in this case.
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Appeal was not timely filed.”
Greenbriar Condominium, Phase I, Council of Unit Owners, Inc. v. Brooks, 159 Md.App.
275, 282, 859 A.2d 239, 243 (2004).

Asto Council’ squestions, the Court of Special Appealsaffirmed the Circuit Court’s
invalidation of the January 15, 1999, foreclosure sale, holding:

“The circuit court was not clearly erroneous in its determination that

Brooks had attempted a good faith tender when he submitted to Council

$3,411 and, when the tender was refused, sought clarification from Council

on the amount due. Council’s refusal letter indicated that Council was

unwilling to accept any amount less than $31,114.64, which included

attorneys fees for the prior invalid foreclosure proceeding. This was

sufficient to support a finding that tendering the additional $162.89, which

Brooks had calculated was due since thelast sale, would be afutile gesture.”
Id. at 302, 859 A.2d at 254. Theintermediate appellate court, however, vacated the Circuit
Court’ saward of attorney’ sfees, observing that Mr. Brookswas not actually the* prevailing
party,” in that “[i]t was only during the enforcement proceedings that Brooks cured his
default and satisfied the lien.” /d. at 316, 859 A.2d at 263. Furthermore, the intermediate
appellate court questioned apro-seattorney’ sentitlement to* collect attorneys' feesfor work
on hisown behalf” and opined that “ at theend, Council’ sultimate purposein the proceeding
wasaccomplished. [Mr.] Brookswonsome major battles, but he ultimatelylost the war that
he occasioned by failing to pay his assessmentsin atimely fashion.” Id. (alteration added).
The intermediate appellate court affirmed the Circuit Court’ s judgments asthey related to

Mr. Brooks' questions, but, after examining the relevant governing documents and noting

the budget allocation of an owner’s assessment payments, ruled that the matter should be
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remanded for arecal culation of theinterest due on theunpaid assessments, i.e., “6% interest
should be applied to that portion of the debt attributable to GCA assessments, and 18%
interest to the portion attributable to Council assessments.” /d. at 308-09, 859 A.2d at 258.
I1. Discussion

The partiesposition themselves with two competing, yet nonparallel, theories of the
issuesbeforethis Court. Council asertsthat theCourt of Special Appealserredinaffirmng
the Circuit Court’ s setting aside of thefored osure sal e on the basi s of an incorrect statement
of the debt. On the other hand, Mr. Brooks contends that the Circuit Court' s setting adde
of the January 15, 1999, (second) forecl osure sale occurred because Council, by demanding
such a high payoff amount, had effectively denied his right of redemption.

A. Condominium Assessments

Despite the bevy of governing condominium documents present in this case, it is
undisputed that Mr. Brooks, as owner of his condominium unit, was obligated to the
payment of an annual assessment made duein monthly installments. 1t is equally clear that
on fifty or more occasions, spread over five or more years between 1989 and 1996, Mr.
Brooks failed to pay such installments when due. Condominium feesare designedto provide
the condominium association and govemning body with a dream of revenue to pay the
expenses of the general common elements. As the Court of Special Appeals observed,
“ Assessments, however they may be characterized, arethe financial life blood of common

i nterest communiti essuch ashomeownersand condominium associations. They arethetaxes
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on which those communities run and are essential to their operation.” Greenbriar

Condominium, 159 Md.App. at 316, 859 A.2d at 262-63.

1. The Maryland Condominium Act

The Maryland Condominium Act (“Act”), Md. Code (1974, 2003 Repl. Vol., 2004
Supp.), 88 11-101 et seq. of the Real Property Article, not only provides the legidative
framework for establishing a condominium regime, but also the authority by which a
condominium development can maintain and sustai n itsexistence through the collection of
annual assessmentsupontheunit owners. Originally enacted by 1963 Md. Laws, Chap. 387,
asthe“Horizontal Property Act,” Md. Code (1957, 1966 Repl. Vol.), Art. 21 88 116-142,*
this Act established the scope and duties of condominium development and ownership in
Maryland. From the outset, this statute contained provisions allowing for the collection of
assessments and the impostion of liensupon fail ure to pay:

“§ 131. Common profits,contributions for payment of common expenses

of administration and maintenance.

(a) Thecommon profits of the property shall be distributed among, and

the common expenses shall be charged to, the unit owners according to the

percentagesestablished by Section 120 [ Ownership of condominiumunits, of

common elements] of this subtitle. [The allocation formulae have since been

repealed or amended.]

(b) All co-owners shall contribute in accordancewith the percentages
[Again, the allocation formulae have changed.] toward the expenses of

?® The Horizontal Property Act originally was designated as 88 116-142 of the
existing Artide 21. Thefirst two sections of thisAct were later renumbered as 8§ 117A
and 8 117B because Article 21 already contained a section numbered 116.
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administraion and of maintenance and repairs of the general common
elements, and, in proper cases of the limited common elements of the
building and toward any other expenses lavfully agresd upon by the council
of co-owners.

(c) No owner shall beexempt from contributing toward such common
expenses by waiver of the use or enjoyment of the common elements, both
general and limited, or by the abandonment of the condominium unit
belonging to him.

(d) The contribution may be determined, levied and assessed asalien
on the beginning of each calendar or fiscal year, and may become and be due
and payable in such instal ments as the by-lavs may provide, and the by-laws
may further provide that upon default in the payment of any one or more of
such instalments, the balance of said lien may be acceleraed at the option of

the manager, or board of directors and be declared due and payable in full.”
[Alterations added.]

When amended in 1972, the Horizontal Property Act wasrenumbered, but remained a part
of the previous Maryland Code. See 1972 Md. Laws, Chap. 349, Title XI-Horizontal
Property Act, 88 11-101, ef seq. The above-quoted section remained largely intact,
undergoing only the Act-wide renumbering, and experiencing a dlight ateration in its

heading and some minor cosmetic changes:

“§ 11-116. Distribution of common profits; contributions toward
common expenses.

(a) Thecommon profits of the property shall be distributed among, and
the common expenses shall be charged to, the unit owners according to the
percentages established by 17-105 [Ownership of condominium units;
undivided share interest in common elements] of this title. [The allocation
formulae have since been repealed or amended.]

(b) All co-ownersshall contribute in accordancewith the percentages
[Again, the allocation formulae have since changed.] toward the expenses of
administraion and of maintenance and repairs of the general common
elements, and, in proper cases, of the limited common elements of the
building and toward any other expenses lawfully agreed upon by the council
of co-owners.

(c) No owner shall be exempt from contributing toward such common
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expenses by waiver of the use or enjoyment of the common elements, both

general and limited, or by the abandonment of the condominium unit

belonging to him.
(d) The contribution may pursuant to a provision in the by-laws, be
determined, levied and assessed as alien on the beginning of each calendar or

fiscal year, and may become and be due and payable in such instal/ments as

the bylaws may provide, and the bylawsmay further providethat upon default

in the payment of any one or more of such instal/ments, the balance of said

lien may be accel erated at the option of themanager, or board of directorsand

be declared due and payable in full.” [Alterations added.] [Changes

emphasized.]

The only change dfected to this section by 1973 Md. Laws, Chap. 2, § 2, wasthe addition
of asection symbol (i.e., 8) in § 11-116 (a).

The next year, pursuant to 1974 Md. Laws Chap. 12, the Maryland Horizontal
Property Act wasrecodified aspart of the Annotated Code of Maryland at Md. Code (1974),
8811-101 et seq. of the Real Property Article. Later thatyear, 1974 Md. Laws, Chap. 641,
resulted in renaming the statute as“ The Maryland Condominium Act” (“Act”); therelevant
section relating to condominium assessments was moved to § 11-110 and the language
providing for the payment of condominium assessments was strengthened. The comments
of the Condominium Revision Committee of the Real Property, Planning and Zoning
Section of the Maryland State Bar A ssociati on reflect the importance of condominium
assessments. In respect to the alterations from the then-denominated Horizontal Property
Act, the Committee stated:

“Thenew Title 11, however, goeswell beyond the 1972 version to treat, or to

substantially enlarge upon the earlier treatment of . . . the establishment and
enforcement of the lien for common expense assessments. . . .
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“The current Maryland [Horizontal Property Act] recognizes tha the
continuing viability of a condominium depends upon each unit owner
contributing hisfair shareto the payment of common expenses; it providesa
lien on the unit to enable the council of co-ownersto collect assessments for
such expenses.” [Alteration added.]

The renumbered 8§ 11-110 stated:

“§ 11-110. Common expenses and common profits.

(@) All common profits of the condominium shall be disbursed to the
unit owners, be credited to their assessments for common expenses in
proportion to their percentage intereds in common profits and common
expenses, or be used for any other purpose as the council of unit owners
decides.

(b) Funds for the payment of current common expenses and for the
creation of reserves for the payment of future common expenses shall be
obtained by assessments against the unit owners in proportion to their
percentage interests in common expenses and common profits.

(c) A unit owner shdl be liable for all assessments, or installments
thereof, coming due while heisthe owner of aunit. Inavoluntary grant the
grantee shall be jointly and severally liable with the grantor for al unpaid
assessments against the grantor for his share of the common expenses up to
the time of the voluntary grant for which a statement of condominium lienis
recorded, without prejudice to the rights of the grantee to recover from the
grantor the amounts paid by the grantee for such assessments. Liability for
assessments may not be avoided by waiver of the use or enjoyment of any
common element or by abandonment of the unit for which theassessmentsare
made.

(d) All assessments, until paid, together with interest on them and
actual costs of collection, constitute a lien on the units on which they are
assessed, if a statement of lien isrecorded within two years after thedate the
assessment becomes due. Thelien shall be effective against a unit from and
after the time a statement of condominium lien isrecorded among the land
records of the county wherethe unit is located, stating the description of the
unit, the name of the record owner, the amount due and the period for which
the assessment wasdue. The clerk shall index thestatement of condominium
lien under the name of the record owner in the grantor index and in the block
index if one is mantained by the clerk. The statement of condominium lien
shall be signed and verified by an officer or agent of the council of unit
owners as specified in the by-laws and then may be recorded. On full
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payment of the assessment for which the lien is claimed the unit owner shall
be entitled to arecordable saisfaction of thelien.

(e) Any assessmert, or installment thereof, not paid when due shall
bear interest, at the option of the council of unit owners, from the date when
due until paid at therate provided in the by-laws not exceeding 8 percent per
annum, and if no rateis provided, then at 8 percent per annum.

(f) The lien may be enforced and foreclosed by the council of unit
owners, or any other person specified in the by-laws, in the same manner, and
subject to the same requirements, as the fored osure of mortgages or deeds of
trust on real property in the state containing a power of sale, or an assent to a
decree. Suit for any deficiency following foreclosure may be maintained in
the same proceeding and suit to recover a money judgment for unpaid
assessments may be maintaned without waiving the lien securing the same.
No action may be brought to foreclose the lien unless brought within three
years following the recordation of the statement of condominium lien. No
action may be brought to foreclose the lien except after ten days’ written
notice to unit owner given by registered mail — return receipt requested, to the
address of the unit owner shown on the books of the council of unit owners.
... [Emphasisin original.]

In 1981 Md. Laws, Chap. 246, the purpose statement accompanying this amended
legislation stated, in relevant part:

“FOR the purpose of specifying certain rights, duties, responsibilities and
liabilities of lenders, unit owners, developers, and other persons and
organizations having interests in condominiums; specifying powers
and responsibilities of a condominium council of unit owners, and
condominium board of directors; specifying certain conditions of sale
of certain condominium units, specifying rights and duties of buyers
and sellers of condominium units. . . .”

The assessment payment language of 8 11-110 (d) and (e) was altered. These changes
follow:
“§ 11-110. Common expenses and common profits.
(@) All common profits ef-the-cendemtritmshall be disbursed to the

unit owners, be credited to their assessments for common expenses in
proportion to their percentage interests in common profits and common
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expenses, or be used for any other purpose as the council of unit owners
decides.

(b) Funds for the payment of current common expenses and for the
creation of reserves for the payment of future common expenses shall be
obtained by assessments against the unit owners in proportion to their
percentage interests in common expenses and common profits.

(c) A unit owner shall be liable for all assessments, or installments
thereof, coming duewhile he isthe owner of aunit. Inavoluntary grant the
grantee shall be jointly and severally liable with the grantor for all unpaid
assessments against the grantor for his share of the common expenses up to
the time of the voluntary grant for which a statement of condominium lienis
recorded, without prejudice to the rights of the grantee to recover from the
grantor the amounts pad by the grantee for such assessments. Liability for
assessments may not be avoided by waiver of the use or enjoyment of any
common element or by abandonment of the unit for which theassessmentsare
made.

(d) AH ANY assessments, until paid, together with interest, LATE
CHARGES, IF ANY, on—them and actual costs of collection, AND
REASONABLE ATTORNEY'’S FEES, constituteS a lien on the units on
which IT IS they-are assessed, if a statement of lien is recorded withintwe 2
yearsafter the datethe assessment becomesdue THE RECORDATION OF
A GRANT OF A UNIT FORVALUE EXTINGUISHES THE RIGHT OF
THE COUNCIL OF UNIT OWNERS THEREAFTER TO HLE A
STATEMENT OF CONDOMINIUM LIEN FOR ASSESSMENTS, OR
INSTALLMENTSTHEREOF, DUE PRIORTO THERECORDATION OF
THE GRANT. The lien shall be effective against a unit from and after the
time a statement of condominiumlien is recorded among the land records of
the county wherethe unit is locaed, stating the description of the unit, the
name of the record owner, the amount due and the period for which the
assessment wasdue. Theclerk shdl index the statement of condominiumlien
under the name of the record owner in the grantor index and in the block
index if oneis mantained by the clerk. The statement of condominium lien
shall be signed and verified by an officer or agent of the council of unit
owners as specifiedin the bylaws and then may be recorded. Onfull payment
of theassessment AND OTHER PERMITTED AM OUNTSforwhichthelien
Is claimed the unit owner shall beentitled to a recordable satisfaction of the
lien IN ANY FORM USED FOR THE RELEASE OF MORTGAGES IN
THE COUNTY IN WHICH THE CONDOMINIUM ISLOCATED. FEES,
CHARGES, LATECHARGES, FINES AND INTEREST ESTABLISHED
PURSUANT TO 88 11-110 (F) AND 11-112 [i.e., Eminent domain] ARE
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ENFORCEABLE AS ASSESSMENTS UNDER THIS SECTION.

(e) Any assessment, or installment thereof, not paid when due shall
bear interest, at the option of the council of unit owners, from the date when
due until paid at the rate provided in the bylaws, not exceeding 8 18 percent
per annum, and if norateis provided, then at 8 18 percent per annum. THE
BYLAWSALSOMAY PROVIDE FOR A LATE CHARGE OF twe-dotars
$15 OR ONE twentieth TENTH OF THE TOTAL AMOUNT OF ANY
DELINQUENT ASSESSMENT OR INSTALLMENT, WHICHEVER IS
GREATER, PROVIDED THECHARGEMAY NOT BEIMPOSED MORE
THAN ONCE FOR THE SAME DELINQUENT PAYMENT AND MAY
ONLY BE IMPOSED IF THE DELINQUENCY HAS CONTINUED FOR
AT LEAST 15 CALENDAR DAYS.

(f) The lien may be enforced and foreclosed by the council of unit
owners, or any other person specified in the bylaws, in the same manner, and
subj ect to the same requirements, as the fored osure of mortgages or deeds of
trust on real property in the state containing a power of sale, or an assent to a
decree. Suit for any deficiency following foreclosure may be maintained in
the same proceeding and suit to recover a money judgment for unpaid
assessments may be maintained without waiving the lien securing the same.
Ne- AN action may NOT be brought to foreclose the lien unless brought
within three 3 years following the recordaion of the statement of
condominiumlien. Ne- AN action may NOT be brought to foreclose thelien
except after ten 10 days' written notice to unit owner given by registered mail
— return receipt requested, to the address of the unit owner shown on the
books of the council of unit owners. . . .” [Allcaps and strikeouts indicate
changes.] [Alteration added.]

Thenext year, 1982 Md. Laws, Chap. 836, primarily added and renumbered the subsections
of 8 11-110 (e), specificaly in respect to permitting acceleration of monthly assessments
upon certain circumstances of a condominium unit owner’s nonpayment:

“8§11-110.

(d) Any assessment, until paid, together with interest, late charges, if
any, and actual costs of collection, and reasonabl e attorney’ sfees constitutes
alien on the unit on which it is assesxd, if a statement of lien is recorded
within 2 years &ter the date the assessment becomes due. Therecordation of
agrant of aunit for value extinguishesthe right of the council of unit owners
thereafter to file a statement of condominium lien for assesaments, or
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installments thereof, due prior to the recordation of the grant. The lien shall

be effectiveagainst aunit from and after thetime a staement of condominium
lien is recorded among the land records of the county where the unit is
located, stating the description of the unit, the name of the record owner, the
amount due and the period for which the assessment wasdue. Theclerk shall

index the statement of condominium lien under the nameof therecord owner
in the grantor index and in the block index if one is maintained by the clerk.
The statement of condominium lien shall be signed and verified by an officer
or agent of the council of unit owners as specified in the bylaws and then may
berecorded. On full payment of the assessment and other permitted amounts
for which the lien is claimed the unit owner shall be entitled to arecordable
satisfection of the lien in any form used for the release of mortgages in the
county in WhICh the condoml nium is Iocaf[ed Fees—eh&gas—ka&e—eharg&i
FEES
AND CHARGESI M POSED UNDER 8§ 11-109 (D)AND FI NESIM POSED
UNDER 8§ 11-113 are enforceabl e as assessments under this section.

(e) (1) Any assessment, or install ment thereof, not paid when due shall
bear interest, at the option of the council of unit owners, from the date when
dueuntil paid at therate provided in the bylaws, not exceeding 18 percent per
annum, and if no rate is provided, then at 18 percent per annum.

(2) The bylaws dso may provide for a late charge of $15 or one
tenth of the total amount of any delinquent assessment or installment,
whichever isgreater, provided the chargemay not beimposed morethan once
for the same delinguent payment and may only be imposed if the delinquency
has continued for at least 15 calendar days.

(3) IFTHE DECLARATION OR BYLAWS PROVIDE FOR AN
ANNUAL ASSESSMENT PAYABLE IN MONTHLY INSTALLMENTS,
THE DECLARATION ORBYLAWS MAY FURTHER PROVIDE THAT
IF A UNIT OWNER FAILS TO PAY A MONTHLY INSTALLMENT
WHEN DUE, THE COUNCIL OF UNIT OWNERS MAY DEMAND
PAYMENT OF THE REMAINING ANNUAL ASSESSMENT COMING
DUE WITHIN THAT FISCAL YEAR. A DEMAND BY THE COUNCIL
ISNOT ENFORCEABLE UNLESS THE COUNCIL, WITHIN 15 DAYS
OF A UNIT OWNER'S FAILURE TO PAY A MONTHLY
INSTALLMENT, NOTIFIES THE UNIT OWNER THAT IF THE UNIT
OWNERFAILSTOPAY THEMONTHLY INSTALLMENT WITHIN 15
DAYS OF THE NOTICE, FULL PAYMENT OF THE REMAINING
ANNUAL ASSESSMENT WILL THEN BE DUE AND SHALL
CONSTITUTE A LIEN ON THE UNIT AS PROVIDED IN THIS
SECTION.” [Allcaps and strikeouts indicate changes.] [Alterations added.]
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Theamendmentsof 1983 Md. Laws, Chap. 563, effected only aminor change which
required that the notice of an action to foredose which must be sent to the unit owner
according to 8§ 11-110 (f) isto be sent by certified mail and must bear a postmark from the
United States Postal Service. Similarly, the next year, in 1984 Md. Laws, Chaps. 255, there
occurred no substartive change to the language of 8§ 11-110. Later that same year, 1984
Md. Laws, Chap. 525, allowed for the possibility that assessments may occur at other than
monthly installments. Accordingly, 8 11-110 (e)(3) was amended to read as follows:

“(e) (3) If thedeclaration or bylaws provide for an annual assessment
payable in moenrthty REGUL AR installments, the declaration or bylaws may
further provide that if a unit owner fails to pay a-menthty AN installment
when due, the council of unit owners may demand payment of the remaining
annual assessment coming due within that fiscal year. A demand by the
council isnot enforceable unlessthe council, within 15 daysof aunit owner’s
failureto pay amenthty AN installment, notifiesthe unit owner that if the unit
owner failsto pay the monthly installment within 15 days of the notice, full
payment of the remaining annual assessment will then be due and shall
congtitute a lien on the unit as provided in this section.” [Allcaps and
strikeouts indicate changes.]

1984 Md. Laws, Chap. 581, reenacted 8§11-110(d), but with additional |anguagethat further
refined the condominium lien process, and included a provision enabling a condominium
unit owner to reques a hearing beforethe Board of Directors prior to the lien’sfiling:

“8§11-110.

(d) Any assessment, until paid, together with interest, late charges, if
any, and actual costs of collection, and reasonabl e attorney’ sfees, constitutes
alien on the unit on which it is assessed, if a statement of lien is recorded
within 2 yearsafter the date the assessment becomes due. The recordation of
agrant of aunit for value extinguishes theright of the council of unit owners
thereafter to file a statement of condominium lien for assessments, or
installments thereof, due prior to the recordation of the grant. The lien shall
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be effective against a unit from and after thetime astatement of condominium
lien is recorded among the land records of the county where the unit is
located, stating the description of the unit, the name of therecord owner, the
amount due and the period for which the assessment wasdue. Theclerk shall
index the statement of condominium lien under the name of the record owner
in the grantor index and in the block index if one is maintained by the clerk.
THE STATEMENT OF CONDOMINIUM LIEN SHALL STATE THAT
WRITTEN NOTICE OF INTENTION TO FILE THE STATEMENT OF
CONDOMINIUM LIEN, OF THE AMOUNT DUE, AND OF THE UNIT
OWNER'S RIGHT TO REQUEST A HEARING PURSUANT TO THIS
SECTION, WAS GIVEN TO THE OWNER OF THE UNIT AT THE
ADDRESS SHOWN ON THE ROSTER MAINTAINED PURSUANT TO
§ 11-109 (C)(2), BY OR ON BEHALF OF THE COUNCIL OF UNIT
OWNERS, AT LEAST 15 DAYSIN ADVANCE OF RECORDING. The
statement of condominium lien shall be signed and verified by an officer or
agent of the council of unit ownersas specifiedin the bylavs and then may be
recorded. THE OWNER OF THE UNIT MAY, BEFORE RECORDING,
OBTAIN A HEARING BEFORE THE BOARD OF DIRECTORS BY
REQUESTING A HEARING IN WRITING WITHIN 15 DAYS AFTER
NOTICEISGIVEN, IFTHEOWNERBELIEVESTHAT THEAMOUNTS
STATED IN THE WRITTEN NOTICE OR IN THE STATEMENT OF
CONDOMINIUM LIEN AREERRONEOUS, ORAREOTHERWISENOT
DUE AS CLAIMED. AFTER A HEARING, OR 15 DAYS AFTER
NOTICE IS GIVEN IF NO HEARING IS REQUESTED, THE
STATEMENT OF CONDOMINIUMLIEN MAY BERECORDED. AFTER
THE STATEMENT OF CONDOMINIUM LIEN IS RECORDED, THE
OWNER OF THE UNIT MAY PETITION THE CIRCUIT COURT FOR
THE COUNTY IN WHICH THE CONDOMINIUM IS LOCATED TO
REFORM THE RECORDED STATEMENT OF CONDOMINIUM LIEN
TO CORRECT ANY ERROR THERIN. Onfull payment of the assessment
and other permitted amountsfor which thelienisclaimed the unit owner shall
be entitled to a recordable satigaction of the lien in any form used for the
release of mortgagesin the county inwhich thecondominiumislocated. Fees
and charges imposed under § 11-109 (d) and fines imposed under § 11-113
are enforceable as assessments under this section. . . .”*" [Allcaps and

? Thereisno indication in the record that Mr. Brooks requested a hearing, or filed
acomplaint in the Circuit Court, in response to any of the “Notice[s] of Intent to Filea
(continued...)
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strikeouts indicate changes.] [Alteration added.]

In particular,the 1985 changesto the M aryland Condominium Act’ sassessmentsand
lien subsection recognized the adverse effects on acondominium community of the failure
of one or more unit ownersto pay monthly assessments. A member of the Leisure World
Community of Silver Spring, Maryland, who participated at the public hearings before the
Maryland Senate Committee on Judicial Proceedings, conducted March 7, 1985, testified,
“As a non-profit entity whose budget may be shared by persons of limited means, a
condominium depends for its survival on prompt payment [of assessments] by all
participants’ (alteration added).

Thefirst 1985 amendment, 1985 Md. Laws, Chap. 552, ef fective July 1, 1985, added
two subsectionsto § 11-110 (b), asfollows:

“8§11-110.

(b) (1) Fundsfor the payment of current common expenses andfor the
creation of reserves for the payment of future common expenses shall be
obtained by assessments against the unit owner in proportion to their
percentage interests in common expenses and common profits.

(2) (1) WHERE PROVIDED IN THE DECLARATION OR THE

BYLAWS, CHARGES FOR UTILITY SERVICES MAY BE ASSESSED
AND COLLECTED ON THE BASIS OF USAGE RATHER THAN ON

#7(...continued)
Lien” sent to him. Mr. Brooks was apprised of hisright to request a hearing by the
following paragraph contained within the notices:
“Under Article14-203 of the Maryland Contract Lien Act (MD
CODE REAL PROPERTY), you have aright to a hearing to determine if
probable cause existsto file thislien, provided you file acomplaint in the
Circuit Court for Prince George' s County within 30 days of the date you
receive this notice.”
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THE BASIS OF PERCENTAGE INTERESTS.

(IYASSESSMENTS FOR CHARGES UNDER
SUBPARAGRAPH (1) OF THISPARAGRAPH MAY BE ENFORCED IN
THESAMEMANNERASASSESSMENTSFOR COMMON EXPENSES.”
[Allcaps indicate changes.]

Additionally, in 1985 Md. Laws, Chap. 736, also made effective July 1, 1985, 8 11-
110 (d), wasreped ed and reenacted to coincide with the simultaneously and newly-enacted
Maryland Contract Lien Act, Md. Code (1985), 88 14-201, et seq. of the Real Property
Article. Accordingto itsBill Analysis, the Contract Lien Act wasimplemented specifically
to “provide for the enforcement of condominium assesments by the imposition,
enforcementand foreclosure of alienonacondominium.” Thislegislativeactioneliminated
88 11-110 (f) and (g) from the Maryland Condominium Act, and the new version of § 11-
110 (d), thus, provided:

“§11-110.

(D) PAYMENT OF ASSESSMENTS, TOGETHER WITH
INTEREST,LATE CHARGES, IFANY, COSTSOFCOLLECTION AND
REASONABLE ATTORNEY'S FEES MAY BE ENFORCED BY THE
IMPOSITION OF A LIEN ON A UNITIN ACCORDANCE WITH THE
PROVISIONSOF THEMARYLAND CONTRACTLIENACT. SUIT FOR
ANY DEFICIENCY FOLLOWING FORECLOSURE MAY BE
MAINTAINEDIN THE SAME PROCEEDING, AND SUIT TORECOVER
ANY MONEY JUDGMENT FOR UNPAID ASSESSMENTSMAY ALSO
BEMAINTAINED IN THE SAME PROCEEDING, WITHOUT WAIVING
THERIGHT TO SEEK TOIMPOSE A LIEN UNDER THE MARYLAND
CONTRACT LIEN ACT.” [Allcaps indicate changes.]

Thefinal changeto § 11-110 occurred via 1986 Md. Laws, Chap. 359, which according to

Itspurpose statement authorized, “ under certain circumstances, assessmentsfor maintenance
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expensesof limited common elementsto condominium unit ownerswho are givenexclusive

use of those elements.” The changed language follows:

“8§11-110.

(b) (1) Fundsfor the payment of current common expensesandfor the
creation of reserves for the payment of future common expenses shall be
obtained by assessments against the unit owner in proportion to ther
percentage interests in common expenses and common profits.

(2) (i) Where provided in the declaration or the bylaws, chargesfor
utility services may be assessed and collected on the basis of usage rather than
on the basis of percentage interests.

(1) IF PERMHFEDB PROVIDED BY THE DECLARATION
OR—BYLAWS, ASSESSMENTS FOR EXPENSES RELATED TO
MAINTENANCE OF THE coNboMiNtUM LIMITED COMMON
ELEMENTSMAY BE CHARGED TO THE UNIT OWNER OR OWNERS
WHO ARE GIVEN THE EXCLUSIVE RIGHT TO USE THE LIMITED
COMMON ELEMENTS.

) (111) Assessmentsfor charges under-subparagraph(ijof this
paragraph may be enforced in the same manner as assessments for common
expenses.” [Allcapsindicate changes.]

2. Maryland Contract Lien Act
The Maryland Contract Lien Act, Md. Code (1985, 2003 Repl. Vol.), 88 14-201 et
seq. of the Real Property Article, permits the creation of a lien by contract. Its stated
legislative intent, found in the Summary of Committee Report, is “to attempt to give
condominiums, homeownersassoci ations, business parks, and similar entitiesan enforceable
means of collecting assessments from delinquent unit owners or members.” The lien
provisions of the Maryland Contract Lien Ac were upheld in Golden Sands Club

Condominium, Inc. v. Waller, 313 Md. 484, 545 A.2d 1332 (1988):
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“The Maryland Contract Lien Act iscodifiedas Title 14, Subtitle 2 of
the Real Property Article. Itwas enacted by Ch. 736, Actsof 1985. Itincludes
procedures for establishing and enforcing alien against a condominium unit
when certain assessments and other costs chargeabl e against the unit have not
been paid. We shall here hold that those procedures, so far as they relate to
requirements of notice to the unit owner and that owner’s entitement to a
hearing, afford the due process of law demanded by the United States and
Maryland Constitutions.”

Golden Sands, 313 Md. at 486, 545 A.2d at 1333. Asto the enforcement of liens, the
Maryland Contract Lien Act, provides as follows:

“§ 14-204. Enforcement and foreclosure of lien.

(8) Manner of enforcement and foreclosure.— A lien may be enforced
and foreclosed by the party who obtaned the lien in the same manner, and
subject to the same requirements, as the foreclosure of mortgagesor deeds of
trust on property in this State containing a power of sale or an assent to a
decree.

(b) Suits for deficiency and unpaid damages.—1f the owner of property
subject to a lien is personaly liable for alleged damages, suit for any
deficiency following foreclosure may bemaintained in the same proceeding,
and suit for a monetary judgment for unpaid damages may be maintained
without waiving any lien securing the same.

(c) Time limit.— Any action to foreclose alien shall be brought within
3 years following recordation of the statement of lien.”

The liens against Mr. Brooks' condominium unit were filed pursuant to the
provisionsof the Maryland Contract Lien Act, which works hand-in-hand with 8 11-110 of
theMaryland Condomi nium A ct, which, aswehaveamply demonstrated, evol ved to support
the maintenance needs of condominium developments as achieved through annual
assessments on the condominium unit owners.

B. Creditor’s Statement of Debt Owed

Council assertstha Maryland caselaw holds* that anincorrect statement of debt does
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not constitute grounds for enjoining or setting aside a foreclosure sale” and directs us to
Maryland Permanent Land & Building Society of Baltimore v. Smith, 41 Md. 516 (1875),
inwhichthisCourt held that an auctioneer’ sannouncement requiring acash deposit that was
not stated in the decree did not constitute such a departurefrom the decree’ sterms so asto
be fatal to the foreclosuresale’ sratification. InMaryland Permanent, the Court found no
evidence that the required deposit payment of $300, as described in this 1875 case, was
unreasonable or that it deterred or prevented anyone from bidding at the judicial sale. 7d.
at 521. Asespecialy relevant to the case at bar, we further held in Maryland Permanent as
follows:
“ Asto the other exceptions, which res upon objections to theright of

the trustee to sell the property, we agree with the judge of the Circuit Court .

.. that ‘they are not tenable.’

“If the statement [of mortgage claim] is erroneous in not showing the true

balance due upon the mortgage, it isopen to correction, when theaccount may

be stated by the auditor; but furnishes no reason for setting aside the sale.

“The same may be said of the objection that the terms of the mortgage are

usurious, that question can only arise upon the statement of the final account

by the auditor, and cannot be urged as an objection to the sale.”
Id. at 521-22.

Maryland Permanent was cited asauthority in Boynton v. Remson, 133 Md. 101, 104
A. 527 (1918). “‘[T]he question of usury “can only arise upon the statement of the final
account by the auditor, and cannot be urged asan objectionto thesale. ...”’” Boynton, 133

Md. at 106, 104 A. at 528. See also Kirsner v. Sun Mortgage Co., 154 Md. 682, 688, 141

A. 398, 400 (1928), which stated:
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“This court has held that the usurious character of amortgage is no
ground for setting aside a mortgage foreclosure sale, and stated that the
guestion of usury should be determined at the time of the audit. . . . [T]he
proper method and timeto rai se the question of usury in respect to amortgage
which had been foreclosed was by filing exceptionsto the ratification of the
auditor’ s report.”

In Pacific Mortgage & Inv. Group, Ltd. v. LaGuerre, 81 Md.App. 28, 566 A.2d 780
(1989), the Court of Special Appealsreiteratedthe Maryland Permanent holding and stated:

“It is unnecessary for us to determine whether the $1,382 interest
calculation is correct. . . . [T]hat error would not constitute grounds for
enjoining or setting aside the foreclosure sale. . . .

Accordingly, it was clear error for thetrial judgeto find, at that early stage of
this case [i.e., sde ratification], that the statement of mortgage debt was
incorrect.”

Pacific Mortgage, 81 Md.App. at 33-34, 566 A.2d at 783 (alterations added). Inthisvein,
Council argues:

“Even if the statement of debt is found to be inaccurate, there was no
prejudice sustained by Brooks because the Council did not interf ere with his
right to redeem the property. He had at his disposal the ability to stop the
January 15, 1999 foreclosure sd e by seekinginjunctiverelief. Maryland Rule
14-209(b) establishes a procedure to allow disputes over the debt amount to
be resolved without the sale of the mortgagor’ s property. To the extent that
Brooks might allege other prejudice from this statement of debt, he was
required to identify this prejudicein hisexceptions. [See] Maryland Rule 14-
305(d)(1). His failure to do so constitutes a waiver of such arguments.”

[Alteraion added.]

Council does not specify which statement of debt it believes to be inaccurae—the
$31,114.64, or theauditor’ samended amount of $5,445.89, butmaintai nsthat determination
of the precise debt is a matter reserved for the post-sale audit process. Council is correct.

The precise indebtedness figure isto be adjudicated after the ratification of the sale itself,
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by the Circuit Court following receipt of the auditor’s statement of account. Under
Maryland law, the audit follows ratification; it does not precede it.

In Schaller v. Castle Devel. Corp., 347 Md. 90, 698 A.2d 1106 (1997) (finding
unnecessary a prohibition on post-sale upward adjustment of the principal balance because
such a prohibition would alter the priority of the lien holdersand an understated mortgage
was unlikely to provide advantage to the lender), Judge Rodowsky described several cases
arisingunder an 1833 statutewhich had required thetrustees conducting theforeclosuresale
to file, after the decree of sale but before the sale itself, an afidavit stating the amount of
remaining mortgage debt. /d. at 96, 698 A.2d at 1109. See, e.g., Schaefer v. Amicable
Permanent Land & Loan Co., 47 Md. 126, 128 (1877) (stating “[t]he account filed by the
mortgagee, purporting to show the sum due, is not conclusive upon the mortgagor, and in
case the property should be sold, it will be open to her to contest it, and to have the amount
actually due according to law ascertained and determined”). TheSchaller holding, aswell
as Schaefer, Maryland Permanent, Boynton, Kirsner, and Pacific Mortgage, support the
proposition that a later-altered statement of debt generally causes the debtor no prejudice
because, in most circumstances, including the present, the debtor has additional meansby
way of exceptions to the audit with which to redress his contention that the creditor’s
proffered indebted ness statement is incorrect.

C. Debtor’s Right of Redemption

Mr. Brooks hinges his argument on his belief that Council’s statement of
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Indebtedness wasnot simply incorrect, but was more dong the lines of inconceivable and
evidence of bad faith,?® should Mr. Brooks, realistically, have been ableto exercise hisright
to redeem his property.

Theright of redemption, also known asthe equity of redemption, isan equity-based
principle. Asthis Court explaned in Simard v. White, 383 Md. 257, 859 A.2d 168 (2004):

“The ‘equity of redemption’ as applied to present lien instrument
transactions, istheright to reacquire clear titleto property mortgaged to secure
adebt, uponrepayment of that debt. It, in essence, upon proper paymentof the
mortgage debt, divests the mortgaged premises of the lien created by the
mortgage. The right to redeem, even in a mortgage context, can be itself
divested by avalid mortgageforeclosure sale, or by awaiver made subsequent
to, and outside the mortgage instrument itself.”

Id at272n.12,859 A.2dat 177 n. 12.

Citing to our earlier cases of Union Trust Co. v. Biggs, 153 Md. 50, 137 A. 509
(1927) and Berry v. Skinner, 30 Md. 567 (1869), thisCourtin Butler v. Daum, 245Md. 447,
226 A.2d 261 (1967), explained:

“Thefina claim of the appellants that they had a right to redeem the
property at any time prior to the ratification of the sale is al'so without merit
inasmuch as the right of redemption was divested by the valid foreclosure
sale. Although the jurisdiction of equity does not become complete until the
filing of the report of sale, nevertheless the sale in effect foreclosed the
mortgage and divested the mortgagors of all right of redemption, and unless
satisfactory proof is shown before final ratification that the sale should be set
aside, which was not donein this case, al rights of the mortgagorsin theland
are deemed to have ceased to exist as of the date of the sale.”

28 Mr. Brooks has defaulted at least fifty times, and perhaps more than ninety
times, in the payment of installments of his condominium assesaments. Conceivably, bad
faith may be present in this case. The quegion, however, iswhose bad faith?
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Bulter, 245 Md. at 453, 226 A.2d at 264 (citations omitted) (emphasis added). Thus,
according both to our case law and to Council, once the property was sold on the morning
of January 15, 1999, Mr. Brooks' right of redemption terminated.

Mr. Brooks argument that Council somehow deprived him of his right of
redemption, moreover, is without merit. The creditor does not control the right of
redemption; the debtor either chooses or failsto exerciseit. We observethat, at no time, did
Mr. Brookstender thecompl ete amount under any of the cal culations-including interest and
appropriate collection costs—of the debt that wasdue. Furthermore, accordingtotherelevant
provision of the Maryland Contract Lien Act, the lien holder is not required to releasethe
lien until the specified interes and other proper charges are paid. Md. Code (1974, 2003
Repl. Vol.), 8 14-203 (k) of the Real Property Article allows for release of the lien upon
payment of the ordered costs or payment of the specified lien amount:

“§ 14-203. Creation of lien as result of breach of contract.

(K) Releasing lien. — If an order is entered under subsection (i) of this
section[i.e., costs] denying alien, or if abondisfiled under subsection (h) of
this section [i.e., removal of lien upon filing bond], the clerk of the circuit
court shall enter anotationintheland recordsrdeasing thelien.” [Alterations
added.]
Exercise of the right of redemption by satisfying the entire outstanding lien debt is
not the sole means by which to halt the foreclosure sale. Our Rules provide broader

protections. Upon Council’s rejection of his check for $3,411.00, which would have

satisfied the existing recorded liens though not the accruing interest on those liens, Mr.
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Brookswasnot left withoutrecourse. Ingead, hesat on hisrightsuntil the very last moment
at which time his strategy did not go according to plan. As Mr. Brooks has amply
demonstrated, he is magnificently capable of making voluminousfilings. He should have
filed an injunction prior to the foreclosure sale in order to seek to halt the sale

D. Challenge Prior to Foreclosure Sale

Mr. Brooksarguesthat hisgood f aith tender of the check for $3,411.00 on December
10, 1998, despite Council’s rejection the very next day, coupled with his December 21,
1998, request for the balance due, was an effective tender to satisfy the exiging liens and
should have precluded the January 15, 1999, foreclosure sale. He dtes to Kent Bldg. &
Loan Co. v. Middleton, 112 Md. 10, 17, 75 A. 967 (1910), which stated, “As a mortgagee
has no right to make the sale after alawful tender of the amount due, the sale, when made,
may be excepted to by the party authorized to redeem the mortgage and who made the
tender.”

Mr. Brooks effectively isasserting an argument that seeksto have this Court approve
his* substantial compliance” rather than “ complete compliance” in paying thelien debt and
proper charges. Foredosure proceedingswhich seek enforcement of alien, however, rarely
resolve upon the debtor’s subgantial compliance, led the very genesis of foreclosure
proceedingsbe stilted or gifled. Itisthe debtor’ sfailure of strict and complete compliance
that prompts most liensand later, foreclosure proceedings. Thus, substantial compliancein

tendering a payment to satisfy the outstanding debt is insufficient once the decree of
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foreclosure has been declared. The debtor’ s next recourse, however, is found in Maryland

Rule 14-209, which provides:

“Rule 14-209. Release and assignment — Stay — Insolvency.

(b) Injunction to Stay Foreclosure. (1) Motion. The debtor, any
party to thelien instrument, or any person who claimsunder the debtor aright
to or interest in the property that is subordinge to the lien being foreclosed,
may file amotion for an injunction to stay any sale or any proceedings after
asale under these rules.® The motion shall not be granted unless the motion
Is supported by affidavit asto all facts asserted and contains: (1) a statement
as to whether the moving party admits any amount of the debt to be due and
payable as of the date the motion is filed, (2) if an amount is admitted, a
statement that the moving party has paid the amount into court with the filing
of the motion, and (3) adetailed statement of facts, showingthat: (A) the debt
and all interes due thereon have been fully paid, or (B) thereis no default, or
(C) fraud was used by the secured party, or with the secured party’s
knowledge, in obtaining the lien.” [Emphasis added.] [ Footnote added.]

The Court of Special Appealscorrectly observed that Mr. Brooksdid not fileatimely
motionto enjointhe January 15, 1999, foreclosuresale. That court, however, also noted that
the Circuit Court did not find that his failure to file prior to the sale warranted the
foreclosure sale’ sannulment and rether the Circuit Court, “invalidated the sale on the basis

of theexceptionsto theforeclosure salethat Brooksfiled.” Greenbriar Condominium, 159

2 Mr. Brooks filed an “Emergency Motion for Appropriate Relief (for TRO and
stay of further proceedings with respect to 1/15/99 foreclosure sale; for preliminary
Injunction; and to s aside said 1/15/99 foreclosure sale)” on January 19, 1999. The
Circuit Court heard this motion on January 28, 1999, and, in response, ordered the parties
to submit a suggested statement account. Presumably, thiswas adenia of Mr. Brooks
“Emergency Motion for Appropriate Relief.”

In order to enjoin asale pursuant to Md. Rule 14-209 (b), the injunction must be
filed prior to the foreclosure sale. If filed after the foreclosure sale, the injunctionisin
respect only to subsequent proceedings.
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Md.App. at 292, 859 A.2d at 249. Namely, the Circuit Court determinedthat Mr. Brooks
tender of acheck for $3,411.00, matched the amounts of thefiled liensfor 1995 and 1996,
notwithstandingany interest. Moreover, the Circuit Court perceived that Mr. Brooks' |ater,
post-foreclosure sale, additional check for interest in an amount ranging from $74.30 to

$162.89, addressed the issue of interest that was due on the liens,* and disposed of the

matter.

Mr. Brooks argues the permissive nature of Maryland Rule 14-209 regarding the
filing of a motion to enjoin a pending foreclosure sale in support of his failure to file a

motion to enjoin prior to the January 1999 foreclosure sale®* Mr. Brooks goes on to state

in afootnote:

“Council’s brief . . . appears to assert that the clearly permissive
provisions of Rule 14-209(b) are mandatory, and that Brooks somehow was
precluded from filing exceptions after the sale because he was restricted to
filing an injunction before the sale. Thereis absolutely no authority for this
proposition, whichinexplicably ignoresthe provisionsof Md. Rule 14-305(d)
[Procedure following judicial sale, exceptions] and longstanding caselaw in
Maryland permitting thefiling of exceptionsto foreclosure sales. Brooksis
not aware of anything in the law tha would preclude a debtor from

% |n giving its approvd to Mr. Brooks' submission of a check for the interest on
the liens, it can be concluded that the Circuit Court affirmed that there was, indeed, some
level of interest that had accumulated on the lien amounts.

¥ Mr. Brooks' argument, however, is of the “ shut the barn door after the horse
escapes’ variety. He intended t0 be present at the Prince George' s County Courthouse
at 8:45 am. on January 15, 1999, i.e., prior to the commencement of the foreclosure sale
scheduled for 9:30 am., but did not reach the courthouse at his intended hour. Whatever
Mr. Brooks' reasons for attempting to enjoin the foredosure sale by the narrowest of
margins, his argument as to the permissive nature of filing amotion to enjoin the saleis
inconsistent with his January 15, 1999, intended course of action.
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proceeding under either or even both Rules.” [ Alterations added.]

Mr. Brooks also cites Chesapeake Bay Distributing Co. v. Buck Distributing Co., Inc., 60
Md.App. 210, 214, 481 A.2d 1156, 1158 (1984) (citing 15 Williston, A Treatise on the Law
of Contracts 8 1819 (3d ed. 1972)) for the proposition that “[a] tender is excused where the
obligee has manifested to the obligor that tender, if made, will not be accepted, or that a
tender would be at most merely a futile gesture” In Chesapeake, the losing party’s
attempted delivery of a check for the amount of the judgment, which Chesapeake, the
intended payee, perceived asaneffort to resolve the matter before anappeal of the judgment
award could be taken, was rejected by the Chesapeake who then appealed, but lost. 1d. at
210,481 A.2d at 1157-58. Theintermediate appellate court determined that Chesapeake’'s
refusal of the check did not “amount[] to a pre-tender rgection so as to excuse actual
production of money andtoll the accumulation of interest,” id. at 215, 481 A.2d at 1159, but
rather Buck’s tender wasclearly conditioned on terminating the case and, in rejecting the
tender, Chesapeake’ s attorney was apprising opposing counsel of the case’s status. /1d. at
215, 481 A.2d at 1159.

As Council noted, Mr. Brooks suffered no prejudice from his inability to make
payment of Council’s claimed $31,114.64, even if incorrect, because Mr. Brookstill had
the ability to seek injunctiverelief or to take exceptionsto the audit. “[A]ppellate courts of
this State will not reverse alower court judgment for harmless error: the complaining party

must show prejudice aswell as error.” Harris v. David S. Harris, P.A., 310 Md. 310, 319,
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529 A.2d 356, 360 (1987). When Council rejected Mr. Brooks' tender, which did not
include interest and other proper charges, injury to Mr. Brooks was not a foregone
conclusion. Hisaobligation, however, wasto prosecute hisrights not to sit onthem. Infact,
Council’s submission of a figure exceeding thirty-thousand dollars would seem to be a
signal to Mr. Brooks of a considerable disagreement as to the indebtedness amount, and
would serve as further motivation for his moving to enjoin the foreclosure sale.

We believe the lowe courts overlooked an instructive opportunity when they
declined to emphasi ze the pre-foreclosure sale procedures. Generally, injunctionsareto be
filed prior to the action which they seek to forestall. The timing of this remedy is not
elective. Were a post-sale injunction retroactively overturning a sale permitted, such a
remedy would not only be counter to thelogic and nature of injunctions, but would giverise
to conflicts among the interested parties. Thedebtor might seek another bite at the apple,
or some other junior lien holder might enjoin only if the sale fetched a price insufficient to
satisfy his debt.

Theequitiescannotbe maintained—and arenot intended to be mai ntained—after the
foreclosure sale by any method other than the filing of exceptions. The nature of the
exceptionsmay be to request that the Circuit Court take action relative to an audit that has
been duly stated or even to set aside the sale due to irregularities in the sale process
itself—but not to upsa retroectively a sale properly held. Challenges, by means of filing

exceptionsto the foreclosure sale are generally promulgated in two manners after the sale:
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first, exceptions filed prior to the Circuit Court’s ratification of the sale generally assert
procedural irregularities in the sale itxlf. These might include allegations such as the
advertisement of sae was insufficient or misdescribed the property, the creditor committed
afraud by preventing someonefrom bidding or by chilling the bidding, challengingtheprice
as unconscionable, etc. Alternatively, or in addition, challenges to the creditor’s exact
statement of debt are generally submitted by filing exceptions to the post-ratification
auditor’ sreport. Generally, the auditor has no role to play in the ratification of the sale.

Maryland Rule 14-305 provides the procedure for filing exceptions following the
foreclosure sde and prior to thesal€’ s ratification:

“Rule 14-305. Procedure following sale.

(d) Exceptions to sale. (1) How taken. A party, and, in an action to
foreclose alien, theholder of asubordinate interest in the property subject to
the lien, may file exceptionsto the sale. Exceptions shall be in writing, shall
set forththedl egedirregularity with parti cul arity, and shall befiled within 30
days after the date of anoticeissued pursuant to section (c) of this Rule or the
filing of thereport of saleif no noticeisissued. Any matter not specifically set
forth in the exceptions is waived unless the court finds that justice requires
otherwise.

(2) Ruling on exceptions; hearing. The court shall determine whether
to hold a hearing on the exceptions but it may not set aside a sale without a
hearing. The court shall hold a hearing if a hearing is requested and the
exceptions or any response clearly show a need to take evidence. The clerk
shall send a notice of the hearing to all parties and, in an action to f oreclose
alien, toall persons to whom notice of the sale was given pursuant to Rule
14-206 (b) [i.e., Procedure prior to the sale - Notice].” [Alteration added.]

The party putting forth the exceptions to the sale must prove the substance of his

contentions in respect to the irregularity in the manner in which the sale was held. “The
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invalidity of a mortgage sale, like other judicial sales, is not presumed, and the burden of
proving the contrary is on the one attacking the sale.” Butler, 245 Md. at 453, 226 A.2d at
264. Determination of the preciseamount of thedebt, however, isreserved to examination
of theauditor’ saccount. Itisunnecessary—and incorrect—forthetrial judgeto rule uponthe
propriety of the debt amount prior to the audit or to depend upon the audit asa prerequisite
toaconsideration of theratification of thesale. The correct procedureisthat theratification
of thesaleitself isfirst considered and if thesalewas not procedurallyirregular andtheprice
is not unconscionable, it is ratified. Then, and only then, is the case first referred to the
auditor for an audit. Exceptionsto the audit may then be taken. See Pacific Mortgage, 81
Md.App. at 34, 566 A.2d at 783 (holding that it was error for the court to rule that the
statement of mortgage debt was incorrect prior to submission of the auditor’ s statement of
account). Accordingto Maryland Rule 2-543, the foreclosure sale, onceratified, must then
be referred to a court auditor to state an account. The auditor may hold hearings and call
witnesses prior to making the statement of account. Maryland Rule 2-543 states, in relevant
part, as follows:

“Rule 2-543. Auditors.

(b) Referral by order. In addition to referrals required by rule or
statute, the court, on motion of any party or onitsown initiative, may refer by
order to an auditor an action f ounded on an account or an action in which it
IS necessary to examine, gate, or settle accounts. When amatter isreferred to
an auditor, the order shall state the purpose and scope of the audit. The order
may prescribe the manner in which the audit is to be conducted and shall set
time limitsfor the completion of the audit and the rendering of the account or
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report.

(c) Powers. The auditor may require any party to submit a proposed
account and supporting vouchers. Subject to the provisions of the order of
reference, an auditor hasthepower to regulateall proceedingsin the hearing,
including the powers to:

(1) Direct the issuance of a subpoena to compel the attendance of
witnesses and the production of documents or other tangible things;

(2) Administer oaths to witnesses;

(3) Rule upon the admissibility of evidence;

(4) Examine witnesses,

(5) Convene, continue and adjourn hearings as required;

(6) Recommend contempt proceedings or other sanctionsto the court;
and

(7) Make findings of fact and conclusions of law.

(d) Hearing. (1) Notice. If ahearing is necessary, the auditor shall fix
the time and place for the hearing and shall send written notice to all parties
and to all persons who have filed a claim in the proceedings at the address
stated in the claim.

(2) Attendance of witnesses. A party or daimant may procure by
subpoena the attendance of witnesses and the production of documents or
other tangible things at the hearing.

(3) Record. All proceedings before an auditor shall be recorded either
stenographically or by an electronic recording device, unless the making of a
record is waived in writing by all parties and clamants. A waiver of the
making of arecord is also a waiver of theright to file any exceptions that
would require review of the record for their determination.

(e) Account or report. Within the time prescribed by the order of
reference, the auditor shall file an account or report and at the same time send
acopy to each party. The original exhibits shall also befiled. On the date of
filing, theauditor shall sendto each party and clamant anoticestating that the
account or report was filed on that date; that any exceptions shall be filed
within ten days of that date; and that, if timely exceptions are not filed, the
account or report may be ratified. The notice to a claimant shall also specify
the amount allowed to that claimant in the account or report. If a partial or
total distribution of theestateof adebtor by areceiver or assigneeisinvolved,
the notice shall comply with the requirements of Rule 13-502 (c) [Receivers
and Assignees - Notice by auditor]. The auditor shall certify to the court that
the requirements of this section have been met.” [Alteration added.]

If aggrieved by the auditor’s statement of account, the parties may file another round of
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exceptions-this time to the auditor’ s report. Rule 2-543 (g) and (h) provide:

“(9) Exceptions. (1) How taken. Within ten days after thefiling of the
auditor’ s account or report, a party or claimant may file exceptions with the
clerk. Within that period or within three days after service of the first
exceptions, whichever islater, any other party or claimant may file exceptions.
Exceptions shall be in writing and shall set forth the asserted error with
particularity. Any matter not specifically setforth in the exceptionsiswaived

unless the court finds that justice requires otherwise.

(2) Transcript. A party or claimant who hasfiled exceptionsshall cause
to be prepared and transmitted to the court a transcript of so much of the
testimony [of the hearing conducted by the auditor] asis necessary to rule on
the exceptions. . . . Instead of atranscript, the parties and claimants whose
interest could be affected by the exceptions may agree to a statement of facts
or the court by order may accept an electronic recording of the proceedings as
the transcript. The court may dismiss theexceptions of a party or person who

has not complied with this section.

(h) Hearing on exceptions. The court may decide exceptions without
ahearing unless ahearing is requested with the exceptions or by an opposing
party or claimant within five days after service of the exceptions. The
exceptions shall be decided on the evidence presented to the auditor unless:
(1) the excepting party or claimant sets forth with particularity the additional
evidence to be offered and the reasons why the evidence was not offered
before the auditor; and (2) the court determines that the additional evidence
should be considered. If additional evidenceisto be congdered, thecourt may
remand the matter to the auditor to hear the additional evidence and to make
appropriate findings or conclusions or the court may hear and consider the

additional evidence.” [Alteration added.]

In approving the Circuit Court’ saction, according to Council, the Court of Special

Appedls further confused the foreclosure sale process, because its decision would require

an evidentiary hearing—at the post-sal e ratification stage—in order to determine whether the

debtor’ stender wasin good faith, whether the creditor madean excessiveclaim of debt, or

even whether further a@tempts at payment were rendered meaningless by an excessive

statement of indebtedness. Such matters normally are properly addressed by pre-sale
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requests for injunctive relief. Moreover, calculation of the precise amount of the debt,
which customarily isreserved to the audit at the completion of the foreclosure sale, would
be inappropriately injected into the hearings on the exceptions to the sde. As we have
indicated, however, the foreclosure sale’'s continuing to proceed does not hinge on the
creditor’ s statement of indebtedness.

The Circuit Court was persuaded of Mr. Brooks' argument that his attempted tender
of theamount of therecorded lienswas sufficient and should have prevented theforecl osure
sale. Weare not so persuaded that hisattempt at tender was sufficient to have halted thesale
and we hold that, after Mr. Brooks' tender was rejected, he should have filed to enjoin the
foreclosure sale, as hehad ampl etime to do. Under the circumstances here present, thesale
should not have been overturned at the ratification stage based on the creditor’ srejection of
thedebtor’ sattempt at redemption. Under these circumstances, that wasan issuefor pre-sale
injunctive relief.

II1. Conclusion

The Maryland Condominium Act, Md. Code (Md. Code (1974, 2003 Repl. VVal.), 8
11-110 of the Real Property Article, enables a condominium council of unit owners to
requirethe payment of annual assessmentsfrom unit ownersandtheMaryland Contract Lien
Act, Md. Code (1985, 2003 Repl. Vol.), 88 14-201 et seq. of the Real Property Article,
provides the procedure for the filing of liens against a condominium owner’ s unit when an

owner does not pay those assessments.
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We hold that a debtor who seeksto forestall aforeclosure sale by redemption must
either proffer to pay the stated outstanding debt, or must file amotion to enjoin thesale, on
Issues relating to tender, prior to the sale’s occurrence. When a dispute over the sum due
exists, although it is conceded that some sum is due and in default, the proper procedure to
stay or dop the sale itself on issues relating to tender and redemption, is a motion seeking
to enjoin the sale prior to the sale. After the sale, redemption is foreclosed and the issues
over sums due, or not due, are addressed at the audit stage, not the ratification stage. A
debtor may challenge irregularities in the foreclosure sal€'s procedure by filing post-sale
exceptionsat the timeof ratification and seek to overturn the saleon those bases. Likewise,
adebtor may challenge the statement of indebtedness asto amounts by filing exceptionsto
the auditor’ s statement of account.

A creditor’s refusal to accept a debtor’s good faith, but insufficient, tender or a
debtor’ sproffer of anincorrect amount doesnot insulate adeotor’ sright of redemptionfrom
the sale because injunctive relid via Maryland Rule 14-209 is the proper means available
to a debtor prior to a foreclosure sale to bring such issues to the attention of the Circuit
Court. The foreclosure sale extinguishes the right of redemption.

JUDGMENT OF THE COURT OF SPECIAL
APPEALS AS TO PETITIONER
GREENBRIAR’S APPEAL IS REVERSED.
JUDGMENT OF THE COURT OF SPECIAL
APPEALS OTHERWISE AFFIRMED.
CASE REMANDED TO THE COURT OF

SPECIAL APPEALS WITH DIRECTIONS
TO REVERSE THE JUDGMENT OF THE
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CIRCUIT COURT FOR PRINCE
GEORGE’S COUNTY AND TO REMAND
THE CASE TO THE CIRCUIT COURT
WITH DIRECTIONS TO THE CIRCUIT
COURT TO RATIFY THE SALE THAT IS
THE SUBJECT OF THESE PROCEEDINGS.
COSTS IN THIS COURT AND IN THE
COURT OF SPECIAL APPEALS TO BE
PAID BY RESPONDENT, BROOKS.

Bell, C.J. and Eldridge, J. dissent for the reasons stated in the opinion of the Court
of Special Appeals.
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