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Order of reditution issued on conviction of defendant for automobile mandaughter, even when
entered as civil judgment, does not trigger liability of insurer under defendant’s automobile insurance

policy.
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On the evening of September 11, 1997, Jumanne Smith, while intoxicated, was driving
his Jeep Cherokee in the wrong direction on a highway ramp at a high rate of speed, when he
collided with another vehide occupied by Bobbett Grey, her mother, Delores Grey, and her
nephew, Jordan Ashley. Delores was killed; Bobbett and Jordan were serioudly injured. As a
result of the incident, Smith was charged with a number of crimina offenses.  In October,
1998, he entered into a plea agreement with the State, pursuant to which he pled guilty to
mandaughter by automobile (Maryland Code, Artide 27, § 388) and agreed to pay an aggregate
of $85,000 in regtitution — $40,000 to Bobbett, $25,000 to Jordan, and $20,000 to Delores's
estate. Nether the text of the plea agreement nor information regarding whether any other
punishment was imposed appears in the record before us.

In accordance with the plea agreement, the court, on January 7, 1999, entered an Order
of Reditution. In that order, the court found that Bobbett, Jordan, and Delores's estate,
gopellants here, were entitled to redtitution under Maryland Code, Article 27, § 807, and it
ordered redtitution in the amounts noted, with $15,000 of the $40,000 payable to Bobbett to
be pad immediady. The court dso ordered the clerk to record and index the order of
reditution as a money judgment. That, apparently, was done. Smith paid the $15,000 as
directed. Through wage garnishments, appdlants have collected an additional $4,614. At some
point, appellants filed a civil action againg Smith in the Circuit Court for Howard County. The
pleadings in that case are not in the record before us we are informed only that the case has
yet to be tried and is il pending.

At the time of the accident, Smith had in effect an automobile liability insurance policy

issued by appellee, Allgate Insurance Company, with policy limits for persond injury of



$20,000 per person and $40,000 aggregate and $10,000 for property damage. The case now
before us arises from appellants attempt to attach the proceeds of the insurance policy in
partid satisfaction of the restitution order.

Shortly after entry of that order, gppellants filed in the Circuit Court for Howard County
writs of garnishment againgt Allgtate, directing it to “hold the property of [Smith] subject to
further proceedings.” Allstate responded that it was not in possession of any property of Smith
and was not currently indebted to Smith.  Through a reply to that answer, appellants averred that
the reditution judgment was “for compensatory damages arisng out of the negligent operation
of a motor vehicdle” tha Smith was insured by Alldate, that it therefore had a contractua
obligation to pay Smith the judgment for compensatory damages, and that that obligation
condituted “property, money or credit of the Judgment Debtor which is subject to
garnishment.”  With the issue thus joined, both sides filed motions for summary judgment. In
February, 2000, the court denied gppdlants motions, granted that of Allstate, and entered
judgment in favor of Allsate. Appelants appeded, and we granted certiorari, on our own
initigtive, before decison by the Court of Special Appeds, to determine whether a garnishment

action by gppelants lies againgt Allstate under the circumstances of this case,

DISCUSSION
The lav govening the ordering of redtitution in a crimina case is st forth in Article

27, 8 807. Tha section is a long and detailed one and is not free from some ambiguity with



respect to the issue before us.! Appdlants look, in particular, to subsections (f) and (g) of the
datute. The latter requires, in rdevant part, that a judgment of regtitution entered by a circuit
court be recorded and indexed in the civil judgment index as a money judgment. Subsection
(f) provides that, when the judgment is so recorded and indexed, it constitutes a money
judgment in favor of the individud and may be enforced by the individud in the same manner
as a money judgment in a dvil action. Thus, gppelants argue, when the order of reditution in
this case was docketed as a money judgment on January 21, 1999, it became no different than
aly other money judgment so recorded. It edablished an amount that Smith was legdly
obligated to pay and, accordingly, triggered Allstate’'s contractua obligation to pay that amount
to Smith. That obligation, they urge, became property of Smith in the hands of Allstate and was
therefore subject to garnishment.

Allstate, of course, has a different view. It notes, firs, that, by filing the separate civil
action, in which damages far exceeding $85,000 are sought, appellants have recognized that
the order of redtitution is not a “bonafide civil judgment” againg Smith. Additiondly, it argues
that, if the order of redtitution redly carried the same weight as a norma avil judgment, Smith
would be denied his right of avil jury trid on the issues of ligbility and damages and Allstate
would be denied its right to compromise and sdtle the case.  Findly, it contends that appellants

have no danding, in any event, to garnish the policy proceeds, as Smith, himsdf, presently has

1 As pat of the ongoing code revison process, the provisions in § 807 will be
recodified in 88 11-603 through 11-614 of the Crimind Procedure Article, effective October
1, 2001.
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no right to sue on the palicy.

For the reasons to be explaned, we agree with the ultimate postion of Allstate.
Appdlants argument, focused, as we have said, on § 807(f) and (g), overlooks other provisions
of § 807 that must be read together with subsections (f) and (g) in the context of the overdl
purpose of redttution, and overlooks as well the nature of the regtitution judgment and of
Allgate srights and obligations under its palicy.

It is important, in any analysis of § 807, to keep in mind that redtitution under that
statute is a criminal sanction, not a avil remedy. That is clear from both the gstatute itsalf and
from the more recent historicd development of redtitution generdly. The order of redtitution,
even when entered as a avil judgment, concludes only the matters that were raised or that
could have been raised, in the aimind proceeding. Although it may be enforced in the manner
that a civil judgment may be enforced, it does not, and cannot, establish civil liability for
anything beyond the mattersit concludes.

Reditution as a means of penance for crimind behavior has its roots in ancient
societies.  Stephen Schafer writes that “[tlhe basis of primitive and early Western law was
persona reparation by the offender or the offender’s family to the victim.” S EPHEN SCHAFER,

THE VICTIM AND HIS CRIMINAL 8 (1968).2 Provisons for redtitution gppear in the earliest

2 Schafer's works, including this one, are cited in respectable journas and seem,
therefore, to be regarded as an authoritative source for the historica role and treatment of
reditution. See Bruce R. Jacob, Reparation or Restitution by the Criminal Offender to his
Victim: Applicability of an Ancient Concept in the Modern Correctional Process, 61 J.
Crim. L., Crimindlogy & Police Sa. 152, 154-55 (1970); Richard C. Boldt, Criminal Law:

(continued...)
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recorded codes® In the Code of Hammurabi, written about 1800 B.C., and in the Book of
Exodus, recording events 600 years later, are requirements for redtitution for what we now
regard as aiminad conduct, mixed among the capitad and corporal pendties*® Schafer notes
that, in some ancient societies, “[flor injuries both to person and property, restitution or
reparation in some form was the chief and often the only dement of punishment.” Id. a 12.

Through these various codes, reditution was offered as the more civilized dternative
to private retribution. The State, as such, had not yet arrogated to itsef the role of punishing
conduct that injured only other individuas and not the community as a whole, and the “payback”

for such injurious conduct was private retribution, ether by the injured person or his or her

?(...continued)
Restitution, Criminal Law, and the Ideology of Individuality, 77 J. Crim. L. & Criminology
969 (1986); Note, Victim Restitution in the Criminal Process. A Procedural Analysis, 97
Harv. L. Rev. 931 (1984).

3 The literature refers to regtitution, reparation, and compostion, which were different
concepts but, for our purposes, are suffidently smila to pemit a common term, redtitution,
to be used. The differences were essentidly in whether the victim was compensated in kind
(redtitution) or in money or some other medium of exchange (reparation) and whether he was
made whole and the offender was relieved from further retribution as part of a negotiated
resolution of the matter (compostion).

* Under the Code of Hammurabi, if one knocked out the eye or broke the limb of a
parician, he woud suffer the loss of his own eye or the bresking of his own limb (88 196,
197), but if he knocked out the eye or broke the limb of a patrician’s servant, he was to pay half
the vaue of the servant (8 199). In Exodus 21:18, it is decreed that, if a man injures another
with his fist or a stone, “he shall pay for the loss of his time, and shal cause him to be
thoroughly healed.” Johns records a case from Assyria in the Seventh Century B.C. “[A] scribe
A prosecuted a farmer B for the theft of a bull. They came before Nabu-zer-kenish-lishir, the
deputy hazanu of Nineveh. Redtitution, bull for bull, was imposed on the defendant, who
meantime was hdd for the fine ‘On the day that he shal have made good the vaue of the bull
he sdl go free’ Dated the 12th of Elul. Eponymy of Mushdlim-Ashur. Tweve witnesses.”
C.H.W. JOHNS, BABYLONIAN AND ASSYRIAN LAWS, CONTRACTS AND LETTERS 107 (1904).
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family or clan — the “blood feud.” Through redtitution, the offender could avoid retribution
to himsdf or his family by providing compensation to the victim or the victim's family. In the
Tweve Tables, for example — the earliest codification of Roman law (c. 450 B.C.) — it is
provided that, “[i]f one has mamed a limb and does not compromise with the injured person,
let there be retaiation.” Table VIII.

The requirement of regtitution for injuries to both property and person continued into
later Roman times under the Lex Aquilia and through the time of Jugtinian in the Sixth Century.
See THE INSTITUTES OF JUSTINIAN, Book 1V, Title Ill, J. B. Moyle (5th ed. 1913). It carried
over as wdl into Anglo-Saxon England. One of the earlies surviving documents written in the
English language, the Dooms (Laws) of Aethelberht, King of Kent from 560-616 A.D., deds
damogt ettirdy with the monetary compensation to be pad for vaious offenses, as do the
Dooms of Kings Hlothhaere and Eadric (673-686) and the Dooms of King Alfred (871-901).
MEDIEVAL SOURCEBOOK: THE ANGLO-SAXON DooMs, 560-975,
http:/mww.fordham.eduw/ha sall/source/560-975dooms.html.  Schafer notes that, by the time
of Alfred, “the feud was resorted to only after compensation had been requested and refused.”
SCHAFER, supra, at 16.

Until the late Middle Ages, there was no clear digtinction between crimind and civil
law, and the regtitution provided for in the various codes was regarded more as recompense for
the damage or injury inflicted on the vicim than as punishment for an offense againgt the State
or the Sovereign. In England and dsewhere, that began to change, as the kings increasingly

extended thar authority over public order. Even under Anglo-Saxon law, before the Norman
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inveson, there developed a digtinction between public offenses and private wrongs, as certtan
kinds of disuptive and injurious behavior came to be regarded as offenses against “the king's
peace.” A breach of the king's peace, record Pollock and Maitland, “was an act of persona
disobedience, and a much graver matter than an ordinary breach of the public order; it made the
wrong-doer the king's enemy.” FREDERICK POLLOCK AND FREDERIC MAITLAND, 1 THE
HISTORY OF ENGLISH LAW 45 (2d ed. 1899). Sill, compensation remained an integrd part
of the pendty imposed on a miscreant, dthough, increesngly, a greater share of it was diverted
to the king or the local lord. Under Anglo-Saxon practice, according to Schafer:

“One pat of the compensation went to the victim (Wergeld,

Busse, emenda, lendis). The other pat went to the community

or the king (Friedensgeld, fredus, gewedde). In Saxon England,

the Wer, or payment for homicide, and the Bot, the betterment or

compensation for injury, existed dongsde the Wite, or fine pad

to the king or overlord.

This twofold payment enabled the offender to buy back the

security that he had lost. The double nature of the payment shows

clearly the close connection between punishment and

compensation.”
SCHAFER, supra, at 18-19. See also 1 POLLOCK AND MAITLAND, supra, a 38, 47-49; 2
POLLOCK AND MAITLAND at 450-52 (“The offender could buy back the peace that he had
broken. To do this he had to settle not only with the injured person but aso with the king: he
must make bot to theinjured and pay awiteto the king.”).

In time, however, the right of the victim became subservient to, and eventualy was

replaced by, the right of the Sovereign. As Schafer notes, “the injured person’'s right to

restitution began to shrink, and, after the Treaty of Verdun divided the Frankish Empire [in
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843], the fine that went to the dae gradudly replaced it entirdy. The double payment
continued, but now the king or overlord took dl of it.” SCHAFER, supra, a 19. Thus, “[a]s the
state monopolized the inditution of punishment, the rights of the injured were dowly
separated from the pend law: compodtion, as the obligation to pay damages, became separated
from crimind lawv and became a specid fidd in avil law.” 1d. This change, notes Schafer,
marked the dosng phase of the period during which criminad procedure “was the private or
persona concern of the vidim or his family and was lagdy under their control,” in which the
wrong done to the victim was not Smply an issue but wasthe only issue. 1d.

With the separation of crimind and dvil lav and the assumption of ful control over the
former by the State, the victim eventudly lost any right to compensation, a least for persona
injury, through the crimind process, any monetary exaction was in the form of a fine tha went
to the State. See Comment, Compensation to Victims of Violent Crimes, 61 Nw. U. L. REV.
72, 76-84 (1966); see also Patrick D. McAnany, Restitution as ldea and Practice: The
Retributive Process, in OFFENDER RESTITUTION IN THEORY AND ACTION 15, 16-17 (Burt
Gdaway & Joe Hudson eds, 1977). That development, at least with respect to serious
offenses, had been completed by the 18th century. Blackstone acknowledged that every public
offense was dso a private wrong but noted that, a least as to the serious offenses, “the public
mischief is the thing.” WILLIAM BLACKSTONE, 4 COMMENTARIES ON THE LAWS OF ENGLAND
6 (1769). Thus, he wrote that “in these gross and atrocious injuries the private wrong is
swvdlowed up in the public: we seldom hear any mention made of satisfaction to the individud,

the satisfaction to the community being so very great.” Id. Indeed, from a practicd viewpoint,
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“as the public aime is not otherwise avenged than by forfeture of life and property, it is
impossble afterwards to make any reparation for the private wrong;, which can only be had
from the body or goods of the aggressor.” Id. With respect to those crimes of a less serious
nature, in which the public punishment was not so severe, there was room for private
compensation, but that was l€ft to the civil action.®

The indbility of a vidim to recover compensation in the crimina proceeding was partly
restored in the case of theft. Blackstone notes that, athough a common law “there was no
redtitution of goods upon an indictment, because it is a the it of the king only,” by the statute
21 Hen. VIII, c. 11, redtitution was provided to the victim in the case of a larceny prosecuted
by the Crown. BLACKSTONE, supra, a 355-56. That statute is not mentioned by Julian
Alexander as being one of the English statutes carried over into Maryland law through Article
5 of the Declaration of Rights, but the essence of it was included in an early colonial statute
and was made part of our law in the first crimind code adopted by the General Assembly.® By
1809 Md. Laws, ch. 138, in contrast to the exclusve punishments of death or imprisonment

mandated for such crimes as murder, manslaughter, maiming, rape, sodomy, and arson, the law

°> Blackstone cites the aime of battery as an example “the aggressor may be indicted
for this a the suit of the king, for disturbing the public peace, and be punished crimindly by
fine and imprisonment: and the party beaten may dso have his private remedy by action of
trespass for the injury, which he in paticular sustains, and recover a civil sdatisfaction in
damages.” BLACKSTONE, supra, at 6.

® In 1715, the Provincia Assembly, by Chapter 26, provided that a person convicted of
the theft of goods of a vaue less than 1,000 pounds of tobacco was to pay fourfold the value
of the goods dolen, restore the stolen goods, and be put in the pillory and given up to 40
lashes. If he was unable to pay the fourfold pendty, he was to satisfy the fine by servitude.

-O-



added as an additional punishment for burglary, robbery, and deding offenses that the
defendant “shdl restore the thing taken to the owner or owners thereof, or shal pay him, her
or them, the full vaue thereof.”

The 1809 law further provided that, “in al cases where redtitution or reparation is
adjudged to be made to the party injured” and immediate restitution or reparation was not fully
made, “the court before whom the offender is convicted shdl, a the ingtance of the party
injured, issue execution aganst the property of such convicted person, in the name of the
person injured, for the value of the property taken, or so much thereof as is not restored, such
vaue to be edtimated by the sad court.” Id. a 8§ 23. The law continued, in a proviso, that it
was not to be congrued as depriving the party injured “from having and mantaning a cvil
action agang such offender, either before or after conviction, or aganst any other person, for
the recovery of the money received or property teken, or the vaue thereof.” Id. Those
provisons reman in the law today with respect to theft and robbery. See Md. Code, Art. 27,
88 342(f), 486, 488, 806.

Notwithstanding the unbroken exigence of the 1809 law permitting the crimind court
to enforce a reditution order entered upon a theft conviction by attachment of the defendant’s
property, we are aware of no reported case in which that was done. The only reported case
under the dstatute arose from a bill in equity to saze the property of a defendant who had
escaped custody prior to trid, and thus was never convicted; our predecessors affirmed a
dismisd of the bill, ruing that the plantiff was It to a avil action at law. See Fletcher v.

Hooper, 32 Md. 210 (1870).
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With the exception of the 1809 provisions, limited as they were to theft-type offenses,
the rignt of a aime vidim to reditution through the crimind process did not take hold in
Maryland, or in most of the United States, until the mid-20th century. The movement to
recondder the plight of the vidim actudly began much earlier. Professor Harland notes that,
“[flrom the time that punishment of caiminds and redress for vidims of caime were origindly
affected by the medievd divison of crimes and dvil wrongs, jurisprudentid commentators
have debated the significance and wisdom of that divison” Alan T. Haland, Monetary
Remedies for the Victims of Crime: Assessing the Role of the Criminal Courts, 30 UCLA L.
REV. 52, 52 (1982) (citing works by Bentham, Audin, Homes, Feri, and Garofdo). The drict
divison and, with it, the rdegation of vicim compensation exdusvdy to the avil courts
continued to have its adherents, however, especidly among the legd community, their point
being that the god of the avil law is to compensate private wrongs, whereas the function of
the crimind law is to redress public wrongs by punishing those who commit such wrongs, and

that “because reditution is a form of compensation, it has no place in the crimind system.”’

" Victim Restitution in the Criminal Process: A Procedural Analysis, supra, 97 HARV.
L. REv. at 935. See also In re Galbreath, 139 N.W. 1050, 1051 (N.D. 1913) (noting that “a
cimind offense is an offense agang the sovereign state, and not agang an individud; and that
no individud, not even the complaning witness, has the power or authority to control the
action of his sovereign, whose dignity aone is sought to be vindicated’); People v. Richards,
552 P.2d 97, 101 (CdA. 1976) (“[d]isposing of civil liddility cannot be a function of redtitution
ina crimina case’); 2 U.S. DEPT. OF JUSTICE, ATTORNEY GENERAL’S SURVEY OF RELEASE
PROCEDURES: PROBATION 238 (1939) (commenting that “crimind justice has adways been
assumed to be administered for the protection of the whole of society and its concern with
individuals injured by the cimind acts of others is sad to be merely incidental”); other
references cited in Harland, supra, 30 UCLA L. REV. a 54 n.13; and RESTATEMENT (SECOND)

(continued...)
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In part because of the increasing influence of victims rights advocacy groups and in part
due to public disenchantment with the ineffectiveness of traditiond criminad sanctions in
curbing crimind behavior, the proponents of change eventualy succeeded in  getting
legidatures to provide additiond mechanisms for compensaing crime  victims. One
mechanism took the form of government compensation, as with our Crimina Injuries
Compensation program (Md. Code, Art. 27, 88 815-832; Criminad Procedures Article, 88 11-
801 - 11-819). See Harland, supra, 30 UCLA L. REv. a 59; Compensation to Victims of
Violent Crimes, supra, 61 Nw. U. L. REV. 72; SCHAFER, supra, at 105-36. The other, rdevant
here, was the enactment of dtatutes expanding the ability of crimina courts to grant restitution
as part of a sentence imposed upon conviction. Most States now have such datutes, and most
of those datutes are generdly amilar to the one in Maryland. It appears, however, that only
two States have dedt with the specific issue now before us. In Kansas, the statute itself states
that a judgment of reditution is not an obligation or ligblity agangt any insurer or third-party
payor, and an intermediate gppellate court in Cdifornia held that a judgment of restitution was
gmilar to an award of punitive damages which, under California law, was not protected by
insurace. See Kans. Stat. Ann. 8 60-4301; State Farm Fire & Cas. Co. v. Superior Court,

191 Cd. App. 3d 74 (Cal. App. 1987). Neither of those approaches operates in Maryland. We

’(...continued)
OF JUDGMENTS, § 85, cmt. a (dating that a crimind prosecution and a dam for a avil remedy
are “regarded as separate causes of action”; a crimind prosecution “seeks to impose a pend
sanction and to vindicate public order,” whereas a civil sanction “seeks to secure compensation
for the victim of awrong or to prevent awrong in the future, as by injunction”).
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must decide this case based on the wording and purpose of § 807.

Severa arguments were offered for dlowing crimind courts to order redtittion. One
follonmed the pragmatic point made by Blackstone — that once the State exacted its retribution,
through ether fine or imprisonment, there was litle or nothing left for a vidim to collect
from the offender in a cvil proceeding. Another semmed from the more jurisprudentialy-
based restorative theory of justice which, to some extent, is a return to the ancient view, ill
current in the Orient, that the most appropriate social response to injurious behavior is
reconciliation with the victim through an acknowledgment of respongbility and compensation.
The third principd agument, which responded more directly to the point pressed by
proponents of a drict cleavage between the dvil and crimind law, was tha redtitution, in many
cases, actudly promoted the goas of the crimina law and, for that reason, should be
authorized asacrimina sanction.

The third agument appears to provide the most likdy underpinning for reditution
datutes. The argument addresses the three principd functions of crimind punishment —
rengbilitation, deterrence, and retribution.  Regtitution is regarded as rehabilitative to the
extent that it causes the offender to focus on the victim and the harm that he or she has caused
to the victim. Traditiond punishment, in the form of a fine or imprisonment, is impersond,;
it is imposed and implemented by the corporate State and is more likdy to be resented than
to save as a sur for sdf-examination and acceptance of responshbility.  As noted in the
Harvard Law Review aticle, “by ordering redtitution, a court forces the defendant to

acknowledge in concrete terms the harm he has caused.” Victim Restitution in the Criminal
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Process. A Procedural Analysis, supra, 97 HARV. L. REV. a 938. Reditution is viewed as
a deterrent, more so than a dvil judgment, because it is usudly talored to the defendant’s
adlity to pay and it must be pad persondly by the defendant, not by an insurance company or
other third party. As the Harvard note observes, “[d] civil damage award, in contrast, can be paid
by a third paty; the posshility that the defendant may not suffer the ful impact of the award
may diminish the award's deterrent effect.” 1d. a 941. See also SCHAFER, supra, a 115;
Harland, supra, 30 UCLA L. REV. a 124 n.405; United States v. Buechler, 557 F.2d 1002,
1007 (3d Cir. 1977). The reributive vaue of reditution lies not only in the persond
economic detriment to the offender, who may be saddled with a non-dischargeable debt for
quite some time? but as wdl in sdisfying society’s demand for meeningful justice. It is the
economic equivdent of the lex taliones — the offender must pay for the damage he or she has
caused.’

We have, on severa occasions, recognized regtitution as meeting the objectives of both

rehabilitation and retribution. In Coles v. State 290 Md. 296, 305, 429 A.2d 1029, 1034

8 See Kelly v. Robinson, 479 U.S. 36, 107 S. Ct. 353, 93 L. Ed. 2d 216 (1986) (order
of redtitution entered as condition or probation not dischargeable in Chapter 7 bankruptcy
proceeding). See also 1994 amendments to 11 U.S.C. § 1328 (overruling Pennsylvania Dept.
of Public Welfare v. Davenport, 495 U.S. 552, 110 S. Ct. 2126, 109 L. Ed. 2d 588 (1990) and
meking redtitution included in a sentence on debtor's conviction of cime non-dischargeable
in Chapter 13 bankruptcy proceeding) and to 11 U.S.C. § 523(a)(13) (debt for payment of
restitution issued under title 18, U.S.C. non-dischargeable).

° The extent to which any of those gods would likey be served by retitution might well
depend on the nature of the reditution plan. See Chales R, Tittle Restitution and
Deterrence: An Evaluation of Compatibility, included in Galaway and Hudson, supra, at 33-
58.
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(1981), we declared tha redtitution needed to be viewed “as an ad in rehabilitating the
defendant.” See also Lee v. State, 307 Md. 74, 78, 512 A.2d 372, 374 (1986), concluding that
the payment of redtitution as a condition of probation was “for the fundamenta purpose of
rehabilitating the defendant and affording the aggrieved victim recompense for monetary loss”
In Songer v. Sate, 327 Md. 42, 46, 607 A.2d 557, 559 (1992) and Anne Arundel Cty. v.
Hartford Accident, 329 Md. 677, 685, 621 A.2d 427, 431 (1993), we aso acknowledged the
punitive effect of restitution.

Redtitution statutes began to be adopted in the 1930's initidly in the context of datutes
authorizing probation in lieu of incarceration, but later as a direct dispositiona dternative. See
Note, Restitution and the Criminal Law, 39 COLUM. L. REV. 1185, 1198 (1939). The firg
modern enactment in Maryland came in 1965 in the context of juvenile proceedings. By 1965
Md. Laws, ch. 260, the Genera Assembly authorized the juvenile court (1) to award a judgment
agang the parents of a child who wilfully or mdicioudy stole or destroyed the property of
another, in an amount up to $500, and, upon proof of an &ility to pay, enforce that judgment
through its contempt power, and (2) to order the child “to make redtitution himsdf if such is
feesble” That law was limited to juvenile proceedings and, initidly, to Stuations in which
property was stolen or destroyed. In 1974, the Legidature, as part of a new law authorizing
crimind courts to place a defendant on probation without finding a verdict, provided that “[i]n
dl cases involving probation or probation without finding a verdict, the court may order
reditution provided that the person is entitled to notice and a hearing to determine the amount

of redtitution, what payment will be required, and how the payment will be made.” 1974 Md.
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Laws, ch. 795, enacting 8 641 to Article 27 of the Code. See Coles v. State, supra, 290 Md.
a 304-05, 429 A.2d a 1033. The scope of redtitution under that Statute was much broader,
but the regtitution was limited to being a condition of probation.

The firgd authorization of redtitution as a direct sentencing option came in 1977, with
the enactment of 8§ 640 of Article 27. That Act provided that, upon conviction for a crime
where property of another was stolen or damaged or where the victim suffered actud medica
expenses, out-of-pocket expenses, or loss of eanings as a reult of the crime, the court could
order the defendant to make reditution, in addition to any other penaty provided for
commisson of the crime. The law provided that compliance with the order could be made as
a sentence or a condition of probation or parole, that the defendant was to make payment to the
Divison of Parole and Probation, that the Divison would keep records, forward any property
or payments received to the vicim, and natify the court if the defendant failed to pay, and that
the court could then had a hearing to determine whether the defendant was in contempt of
court or had violated the terms of probation or parole. Findly, 8 640 made clear that an order
of restitution did not preclude the victim from proceeding in a civil action to recover damages
from the defendant, but that a civil verdict would be reduced by the amount paid under the
crimind regtitution order.

Over the years, a number of amendments were made to 8 640, modly to expand the lig
of recipients of reditution payments to include, as subrogees of a vicim, government agencies
and third party payors that had made payments to the victim. In 1989, the Legidature decreed

that, if restitution is requested by ether the victim or the State and the court does not order it,
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the court must date its reasons for not doing so. In that law, 1989 Md. Laws, ch. 487, the
Gengrd Assembly dso firg directed that an order of reditution shdl conditute judgment as
in a avil action and shdl be indexed and recorded. The legidaive hisory of tha Satute
suggests that the purpose of entering a reditution order as a civil judgment was to have the
lidbility and the &bility to enforce it survive the termination of supervison of the defendant by
the cimind court or the Divison of Parole and Probation. See Senate Judicid Proceedings
Committee Bill Andyds of SB. 417 (1989); dso testimony on behdf of Justice Fellowship
Advocates before House Judiciary Committee on House Bill 677 (1989). The current law
came into effect in 1997, as part of the Vicims Rights Act of 1997. Much of the substance
was dready in place, dthough the Act merged into one section — 8§ 807 — the provisions
deding with redtitution for crimind acts and redtitution for the ddinquent acts of juveniles that
had previoudy been in separate sections.

Section 807(a) authorizes a court, “in addition to any other penalty for the
commission of a crime” to isue a judgment of redtitution directing the defendant to make
redtitution if, among other things, (1) property of the victim was stolen, damaged, or destroyed
“as a direct result of the crime” (2) the vicim suffered actud medicd, hospitd, or funerd
expenses or other direct out-of-pocket losses “as a direct result of the crime,” (3) the victim
incurred medicd expenses that were pad by a governmentd entity, or (4) the Crimind Injuries
Compensation Commisson paid benefits to a victim of the crime. The court may order
redtitution to the victim, any governmentd agency, or a “third-party payor, induding an insurer,

which has made payment to the victim to compensate the victim for a property loss or
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pecuniay loss under this subsection.” 8§ 807(a)(5). A court need not enter an order of
redtitution if it finds that the defendant does not have the adlity to pay the judgment of
restitution. 8 807(a)(4).

When a judgment of redtitution is entered under 8 807, compliance may be “required
in the judgment of conviction,” or, if probation is ordered, shdl be a condition of probation.
8 807(b). Section 807(c) directs that restitution shal be made by the defendant to the Divison
of Parole and Probation or the Depatment of Juvenile Justice “under the terms and conditions
of the judgment of redtitution,” and that the Divison (or Department) “shal keep records of
any payments or return of property in satisfaction of the judgment of redtitution” and “forward
any property or payments in accordance with the judgment of redtitution and the provisons of
this section” to the vidim, government agency, or third-party payor. If the victim cannot be
located, moneys collected by the Divison from a judgment of redtitution “shall be trested as
abandoned property under Title 17 of the Commercid Law Article” 8§ 807(m). That title,
comprisng the Maryland Uniform Dispostion of Abandoned Propety Act, sets forth
procedures for atempting to locate and inform the owner of abandoned property and provides,
if those efforts are unavaling, for the payment of an aggregate of $500,000 to the Maryland
Legal Services Corporation and the baance to the General Fund of the State. If the defendant
fals to make payment as ordered, the Divison is required to notify the court, which “may hold
a hearing to determine if the defendant . . . is in contempt of court or has violated the terms of
the probation.” § 807(d).

Section 807(g), as noted, requires a judgment of redtitution issued by a circuit court to
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be recorded and indexed in the civil judgment index as a money judgment and provides that,
when so indexed, the judgment conditutes a lien on the defendant’'s land in the county.
Subsection (f) provides that an indexed and recorded judgment of redtitution congtitutes a
money judgment in favor of the individud, government entity, or third-party payor and that it
may be enforced by that person or entity “in the same manner as a money judgment in a avil
action.” Section 807(k), however, provides that a victim or other person may not execute on
a judgment recorded and indexed if the defendant files a motion to stay execution of the
caimind sentence or judgment of redtitution and chalenges the conviction, sentence, or
judgment of redtitution by filing (1) an apped, (2) an application for leave to gpped following
a quilty plea, (3) a motion for exercise of revisory power by the sentencing court, (4)
goplication for review of sentence by threejudge pand, or (5) notice for in banc review.
Execution is dayed under any of those circumstances until “a court issues a find judgment
upholding the conviction, sentence, or judgment of redtitution.”  Subject to all of those
provisons, a judgment of redtitution “may be enforced in the same manner as enforcing money
judgments.”

In enacting these provisons the General Assembly understood that it was cregting a
goecid form of relief avalable through the crimind court that was not to supplant any relief
that might be avalable to a vidim or other person through the civil court. In 8§ 807(e), it
provided:

“A judgment of regtitution may not preclude the owner of the

property or the victim who suffered persond physica or menta
inury or out-of-pocket loss of eanings or support from
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proceeding in an civil action to recover damages from the
defendant . . . . A civil verdict shal be reduced by the amount paid
under the crimina judgment of redtitution.”

When these vaious provisons are examined together, severd conclusons emerge, and
they dl militate agangt the postion espoused by appedlants. One immediate observation is the
apparent inconsstency between 88 807(a)(5) and (f), on the one hand, and 88 807(c), (d), and
(m), on the other. Section 807(a)(5) permits the court to order that restitution be “made to”
the vidim and other digble recipients; subsection (f) provides that the redtitution judgment
condtitutes a money judgment in favor of the person or entity “to whom the defendant . . . has
been ordered to pay redtitution” and that it may be enforced by such person or entity in the
sane manner as a money judgment in a civil action. Sections 807(c), (d), and (m), however,
require the defendant to make regtitution payments to the Divison of Parole and Probation
under the terms and conditions of the judgment and require that agency to keep records of al
payments received, remit those payments to the victim or entity entitted to the restitution, and,
if the vicim cannot be located, treat the money collected as abandoned property. There
appears to be no provison in the satute for any direct payment by the defendant to those
persons. Indeed, the only sanctions for non-payment stated in 8 807(d) are contempt
proceedings or revocation of probation.  There is no provison for coordinating any
enforcement or collection of a redtitution judgment by the victim with that of the Divison of
Parole and Probation or for the victim to notify the Divison of any payments recaved from

his or her own enforcement action, if such was actudly contemplated.

The more dgnificat problem with gppellants postion is that it gives an unwarranted
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Ubgtantive ggnificance to 8§ 807(f) — one that not only raises serious due process concerns
but is whaly inconsgent with the edablished lav of judgments and the reasonable
expectations of the insurer and insured. By virtue of that subsection, an order of redtitution,
when indexed and recorded, conditutes a money judgment, but it conditutes a judgment only
with respect to the issues that were, or could have been, resolved by the order. It has been long
and wdl edstablished that a judgment concludes only those matters that were, in fact, decided
in the action or, in the context of clam precluson, that, with propriety, could have been
litigeted in that action. See Alvey v. Alvey, 225 Md. 386, 390, 171 A.2d 92, 94 (1961); MPC,
Inc. v. Kenny, 279 Md. 29, 32, 367 A.2d 486, 488-89 (1977); FWB v. Richman, 354 Md. 472,
493, 731 A.2d 916, 927 (1999). It can have no greater effect, ether as a matter of
fundamenta due process or as a matter of issue and clam preclusion law.

An order of reditution entered under 8 807 establishes, a mogt, two things: (1) that the
defendant was quilty of a crime; and (2) that, as a direct result of that crime, the persons or
entities to whom the reditution is ultimady payable suffered losses (i) of a kind enumerated
in the statute and (i) at least in the amount stated in the redtitution order. With the exceptions
and limitations stated in the Statute, when the order is entered and indexed as a avil judgment,
the defendant’s liability for the amount of the judgment may be enforced in the manner that any
avil judgment for a debt may be enforced — by atachment of the defendant’s property, by
gamnishment of wages. That is the essence of § 807(f). What that section does not do,
however, is to create, on its own, a contractual ligbility between the defendant and a third party

that otherwise would not exis. It does not make or convert an order of restitution into a

-21-



judgment “for compensatory damages arisng out of the negligent operation of a motor
vehicle” as gppdlants contend.

In the making of the limited determinations that lead to a judgment of restitution, no
congderation is given to any of the defenses that might be interposed in a civil action against
the defendant based on his or her use of the insured automobile — whether, for example, any
of the vidims might have been guilty of contributory negligence, whether any might have
assumed the risk of ther injury, whether the datute of limitations may have run on thar
cdams Nor is any condderation given to the possble liadility of any third persons who are
not, and cannot be made, parties in the aimind action, and thus no account is taken of any
rights of contribution or indemnity that the defendant may have or of reductions that might be
mandated by the Uniform Contribution Among Joint Tort-Feasors Act. None of those
defenses or matters are relevant in the crimind case; none are controlling in determining the
propriety or amount of a redtitution order. See Duren v. State, 203 Md. 584, 593, 102 A.2d
277, 282 (1954) (if defendant, on trid for automobile mandaughter, is quilty of gross
negligence, “he cannot excuse his conduct and escape the consequences by showing that the
deceased was guilty of contributory negligence’). Nor, to the extent that the amount of
resitution is capped by the defendant’s ability to pay, are the actud damages suffered by the
vidim necessrily ascertained. Condderation of any of these matters could well result in a
determination that isinconsistent with the restitution order.

This overdl scheme, of excduding those matters from the crimina proceeding and

leaving open the right of the victim or others to pursue a separate civil action, is in full
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harmony with the now-fundamentd and clear separation of crimind and civil liability, with the
modern view that redtitution is a cimind sanction and not a avil remedy, and with the
principles governing clam and issue precluson — principles that would clearly dlow the issue
of Smith's avil ligbility necessary to trigger Allstate’'s obligations under its policy to be re-
litigated in a subsequent civil proceeding.

Section 29 of the RESTATEMENT (SECOND) OF JUDGMENTS, which sets forth
limitations on the doctrine of issue precluson, makes clear that, in determining whether a
party is precluded by judgment from relitigating an issue, consderation must be given, among
other things, to whether the forum in the second action affords the party against whom
precluson is asserted “opportunities in the presentation and determination of the issue that
were not avaldble in the firg action and could likdy result in the issue being differently
determined” and whether the fird determination “may have been affected by rdationships
among the parties to the first action that are not present in the subsequent action, or apparently
was based on a compromise verdict or finding.” Section 85 of the RESTATEMENT (SECOND)
aoplies those principles with respect to the effect of a crimina judgment in a subsequent civil
action, and both of those circumstances are clearly present here. It is only in a subsequent civil
action that the issues gamane to Smith's tort lidbility and Allstate’s contractual liability can
be resolved. As is the dtuation in 90% or more of the crimina cases initiated in Maryland,
this one ended in a plea agreement — an acknowledgment of guilt by the defendant and an
agreement to aredtitution order in which Allstate had utterly no role to play.

The insurance policy issued by Allgae cealy contemplates indemnity agangt civil
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lidhility, established either by settlement effected by Allstate, by civil arbitration, or by tria
in a avil action. It protects the insured againgt “clams for accidents,” not ligbility for crimind
behavior. It requires the insurer to defend the insured person “sued as the result of an auto
accident,” not indicted or otherwise formdly charged with the commisson of a crime, and it
authorizes the insurer to choose defense counsedl and to settle “any dam or it if we believe
it is proper.” None of those rights or duties are applicable in the context of a crimina action.
The insurer cannot exercise its right to defend, to choose defense counsd, or to setle the
action. Appdlants postion would impose liability on the part of the insurer without affording
it any of its contractual rights under the policy. Apat from the obvious Conditutiona
impediments to such an approach, we can find no evidence that the Generd Assembly ever
intended for § 807 to operate in that manner.

For these reasons, we hod that an order of redtitution issued under 8§ 807, even when
entered and indexed as a civil judgment, does not suffice, on its own, to create liability under
a standard automobile insurance policy and thus does not convert the insurer’s contractua
obligation of indemnity into property of the insured in the hands of the insurer that is subject

to garnishment.

JUDGMENT OF CIRCUIT COURT FOR
HOWARD COUNTY AFHRMED, WITH COSTS.
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