REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 781

Septenber Term 1997

THE GUARDI AN LI FE | NSURANCE
COMPANY OF AMERI CA

UNI TED STATES TOWER
SERVI CES, LTD., ET AL.

Sal non,
Al pert, Paul E.
(Ret., Specially
Assi gned),
Bl oom Theodore G
(Ret., Specially
Assi gned),

JJ.

Opi ni on by Sal non, J.




Filed: May 28, 1998



United States Tower Services, Limted (UST), and Joseph
Burdette and Norman Jewel er, both trustees of the UST Profit
Sharing Plan and Trust and of the UST Pension Plan (the Plan),
filed suit in the Grcuit Court for Mntgomery County agai nst
appel l ant, The Guardi an Life Insurance Conpany of Anerica
(GQuardian).! Plaintiffs alleged in their conplaint that Guardian
was obligated, under the ternms of its insurance contracts and
al so under the terns of a Maryland statute, to refund to its
insureds all premuns paid to it if the insured returned the
policy within ten days of its receipt. The conplaint further
all eged that the Plan, within ten days of the date it received
its policies, returned to Guardian’s hone office all the policies
it had purchased from Guardi an, but, neverthel ess, Guardi an
refused to refund the premuns. (Quardian denied that it owed the
Pl an any noney.

The case was tried before a jury from February 26 to March
4, 1996. At the end of plaintiffs’ case and at the end of the
entire case, CGuardian nmade a Motion for Judgnment, claimng, inter
alia, that, even if it had technically breached the insurance
contracts by failing to refund the past-paid premuns, the Plan
had wai ved the breach. Alternatively, Guardian argued that, as a
matter of law, the Plan was equitably estopped from asserting a

right to the premuns. The notions for judgnent were denied, and

Appel | ees al so sued David Kenny, an agent of The Guardian Life Insurance
Conpany, and National Pension Services, Inc. M. Kenny was dism ssed fromthe case
prior to trial and is not involved in this appeal.



the jury returned a verdict in favor of the Plan in the anmount of
$204,428.71. This figure was cal culated by totaling the prem um
paynments nmade by the Plan from Novenber 1987 to February 1992.
After filing a notion for judgnment notw thstandi ng the verdict,
whi ch was denied, Guardian filed this tinely appeal. It raises
several issues, but we need address only two:?2
1. As a matter of public policy, can an
insured by its conduct waive the right
to a premumrefund that is granted by
Maryl and Code Annotated (1994 Repl.
Vol .), article 48A, section 387C?
2. Assum ng, arguendo, that the provisions
of article 48A, section 387C, can be
wai ved, did appellees waive their right
to a premumrefund by their conduct
af ter appel | ees demanded a refund?

We answer both questions in the affirmative and reverse.

2The issues as franmed by appellant were:

l. Did the circuit court err in denying Guardian’s
notion for judgnment on grounds that the plaintiffs
claimwas barred by the statute of limtations where
the plaintiffs knew of their right to return the
i nsurance policies wunder the 10-day free | ook
provi sion nore than three years prior to the filing
of their conplaint?

. Did the circuit court err in denying Guardian’s
notion for judgnment on grounds that the plaintiffs
claim was barred by waiver where the plaintiffs
received the full benefit of the insurance policies
both before and after their demand for a refund of
policy prem uns?

I1l. Did the circuit court err in denying Quardian's
notion for judgnment on grounds that the plaintiffs
claim was barred by estoppel where the plaintiffs
received the full benefit of the insurance policies
both before and after their demand for a refund of
policy prem uns?

I V. Did the circuit court err in denying Guardian’s
notion for judgnment on grounds that Guardian’s
breach of the 10-day free |ook provision of the
i nsurance policies was not a material breach?
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A.  FACTS®

UST, a small conpany located in Rockville, Maryland,? is in
t he busi ness of erecting and nai ntaining conmuni cati on towers for
cellul ar tel ephones, radio stations, television stations, the
United States mlitary, and m crowave systenms. UST s enpl oyees
engage in dangerous work. Many are required to clinb towers even
during inclenment weather. It was inportant to sone of UST s
enpl oyees that the conpany purchase life insurance.

Sonetinme in 1987, representatives of UST contacted David
Kenny, an agent of Guardian, to inquire about purchasing life
i nsurance as part of the conpany’s pension plan. 1In late 1987,
M. Kenny persuaded the Plan to purchase life insurance policies
from Guardi an. The policies that were purchased insured the
lives of Joseph Burdette (Burdette), Norman Jewel er (Jeweler),
and six other enployees of UST. As already nentioned, Burdette
and Jewel er were Trustees of the Plan. The policies insuring
Burdette and Jeweler were whole life policies providing
$1,000,000 in life insurance. The other policies were five-year
automatic convertible termpolicies. The policies funded the
Pl an.

Each of the policies contained what is known as a “ten-day

free | ook provision,” which read as foll ows:

5The facts set forth in this opinion are in the light nost favorable to
appel | ees. Maryl and Rule 2-519(a). Guardi an, at trial, disputed many of those
facts.

‘At the time of trial, UST had fewer than twenty enpl oyees.
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READ THI' S POLI CY CAREFULLY: This policy is a
| egal contract between the owner and
GQuardian. If this policy is returned to
Guardian’s hone office or to any agent or
agency within ten days after it is received,
all premuns paid will be refunded. The
policy will be void fromthe begi nning.

At the tinme of the application for the policies, Kenny told
representatives of the Plan that after the policies were issued
that the trustees and their advisers would have an opportunity to
exam ne the policies to see if each of the policies net with
their approval. Kenny specifically assured the trustees that if,
after exam nation, the Plan was dissatisfied, then the policies
coul d be cancel ed.

After the policies were issued, Kenny told Burdette that he
intended to keep the originals of the policies in case he was
contacted by any of the professionals hired by UST to eval uate
the Plan. This arrangenment was not agreeable to Burdette.
Burdette, in 1988, told Kenny that he wanted the originals of the
policy to be delivered to him Thereafter, the Pl an nade
numer ous unsuccessful witten and oral demands to Kenny to obtain
t he policies.

The policies consisted of two parts. Part A set forth
information particular to each insured. Part B contained
boil erplate provisions that were the sane for every policy of a
particular type. The ten-day free | ook provision was in Part A
Al t hough appel | ees never received the entire policies prior to

1992, they did receive Part Ain early 1988, and by at |east 1990

the appellees had in their possession a copy of the insurance
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bi nders for the various policies. Finally, after nuch effort on
the part of the trustees and their |lawers, CGuardian delivered to
appel | ees “duplicate” policies® in February 1992.°

Wthin ten days of receipt of the duplicate policies and on
February 27, 1992, Jewel er, who was President of UST, wote to
Guar di an and denmanded a full refund of the nore than $200,000 in
premuns (five years’ worth) paid to Guardi an; he al so returned
the policies in accordance with the “free-1ook” provision of the
policies. On February 28, 1992, Guardian refused to accept the
policies and also refused to refund any of the prem uns paid by
appel | ees.

In a letter dated March 24, 1992, Guardi an spelled out its
position to Jeweler. First, Guardian said that its agent, Kenny,
had “indicated [to it] that the policies in question were, in
fact, delivered” to either Burdette or Jewel er soon after they
were issued and that he (Kenny) was “at a | oss” to explain
appel l ees’ claimthat the policies had not been received.
Guardi an al so asserted that “other factors indicated that
appel |l ees were aware of the coverage they had.” Guardian |isted
t hose other factors as foll ows:

First, the policies were in force 5 years
before you contacted the Home Ofice. 1In
addi ti on,

(a) Premuns were paid in full during
this period.

SDuplicate policies, in the parlance of the insurance industry, are not nere
copies; they are nore in the nature of replacenent original policies

5Two of the original eight policies were canceled in 1990
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(b) The plan was naintained as a
qualified [pension] plan [for IRS
pur poses] .

(c) Tax deductions were taken based on
t he i nsurance prem um

(d) Al policies in question did provide
deat h benefits which woul d have been
paid in the event of death.
Appel l ees filed their conplaint in the Crcuit Court for
Mont gonery County on July 10, 1992, to enforce their right to the
r ef und.

Despite the fact that the appellees had attenpted in
February 1992 to void the policies and obtain a refund of al
nmoni es paid through February 27, 1992, UST thereafter continued
to make prem um paynents to Guardian on four of the six policies
but not on the policies insuring Burdette and Jeweler. On each
of its prem um paynment checks, appellees wote the words “under
protest.” On Decenber 11, 1992, the policies covering the lives
of Burdette and Jewel er |apsed for nonpaynent of prem uns. But
in March of 1993, appellees applied for reinstatenent of these
whole life policies and Guardian reinstated them Thereafter,
appel l ees regul arly made prem um paynents due for all of the
pol i ci es.

At trial, Jeweler testified that as a trustee of the Plan he
applied for reinstatenent of the policies in order to protect “a
tremendous anount of noney that belong[ed] to the pension plan.”

On a related subject, Burdette testified that he did not cancel



the policy after February 27, 1992, because he feared that
cancel l ation m ght be a “financial” m stake.

Q [Quardian’s Counsel:] Wy didn't you
cancel the policies?

A. [M. Burdette:] Well, the policies
wer e probably cancel able, | guess. |’ve
| earned that. We wouldn’t have cancel ed t hem
because they were an investnent vehicle in
t he pension plan and we were trying to
oversee the pension plan. They also were
security for the workers and nyself.

* * %

The i nsurance policy gains cash val ue
not very rapidly in the first year or two,
and we had al ready passed that m |l estone. So
swi tching i nsurance or —or canceling
i nsurance after you’ ve passed the first years
may very well be a financial m stake, perhaps
the best thing I just could conjecture.

In response essentially to the sane question, Jeweler
testified:

A. Well, we had paid noney in, we had
insurance. W felt relatively confortable
that there was insurance in place and we paid
a lot of nmoney for that insurance, and that’s
what we wanted, we wanted the insurance, it
was part of the pension plan.

At the tinme of trial, four years after the attenpt to cancel
by the Plan, the appellees still regularly paid the prem uns on
the policies, continued to accept policy dividends from Guardi an,
continued to take federal incone tax deductions for the nonies
paid to Guardian for the insurance, and enjoyed the financi al

protection afforded by the policies.

B. ISSUE 1



Appel | ees contend that under no circunstances may an insured
wai ve enforcenent of the ten-day free | ook provision. Mryland
Code (1957, 1994 Repl. Vol.), Art. 48A, § 387C,7 provides:

Information to be attached or printed on face
of policy or contract.

(a) Required information. —Each life
i nsurance policy or annuity contract subject
to this subtitle shall have attached or
prom nently printed on the face of the policy
or contract the follow ng information:

(1) A notice to the policyhol der that,
during the period of ten days fromthe date
the policy or contract is delivered to the
policyholder, it may be surrendered to the
insurer for cancellation, and a pro rata
prem um for the unexpired termof the policy
shall be returned to the policyholder. The
notice shall be given to the insurer in
witing; or

(2) Anotice to the policyholder which is
simlar to the notice contained in paragraph
(1) and which, in the opinion of the
Comm ssioner, is not |less favorable to the
pol i cyhol der.

(b) Application of section. —The section
shall not apply to policies or contracts
i ssued to an enployee in connection with the
funding of a pension, annuity or profit-
sharing plan, qualified or exenpt under,
§ 401, § 403, § 404, or 8§ 501 of the Internal
Revenue Code if participation in the planis
a condition of enploynent.!®

Forner section 387C is now found in Ml. Code (1997), 8§ 16-105 of the Insurance
Article. Al though the wording was nodified, the new provision is wthout
substanti ve change

SHere, the policies were not issued directly to the enpl oyees.
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Article 48A, section 377(d),® which governs section 387C,
states that “[n]o such [mandatory] provision, if required to be
contained in the policy, can be waived by agreenent between the
i nsurer and any other person.” (Enphasis added.)

The appel |l ees posit that even if they had intended to do so
they could not, by their actions or failure to act, have waived a
provi sion of a statute such as section 387C, which is founded
upon public policy.® W do not agree with this proposition
because if the Legislature had wanted to prevent waiver by act or
conduct of the insured it would have said so, as it has done in
the past. See, e.qg., Ml. Code (1957, 1995 Repl. Vol.), Art. 70B,
8 16 (“No act, agreenent, or statenent . . . shall constitute a
valid waiver . . . ."); Ml. Code (1975, 1990 Repl. Vol.), 8§ 12-
512 of the Commercial Law Il Article (“No act, agreenent, or
statenent . . . may constitute a valid waiver . . . .”). Instead
of prohibiting all types of waiver, section 377 prohibits only
wai ver by agreenent. Fromthe inclusion of one type of waiver,

we infer the exclusion of any other type —inclusio unius est

exclusio alterius (inclusion of one is the exclusion of another).

SFormer section 377(d) is now found in MI. Code (1997), & 12-102(b)(2) of the
I nsurance Article. A though the wording was nodified, this new provision is wthout
substanti ve change

%Al t hough the ten-day free look provision of the Guardian policies was
undoubtedly inserted due to section 387C, the Guardi an policy | anguage provides the
insured with far nore than what is required by the statute. The policies allowthe
insured to receive back the entire premumw thin ten days of the receipt of the
policy, whereas section 387C mandates only a pro rata return of the premium |If the
policy | anguage had mrrored the statutory | anguage set forth in section 387C(1),
i nsured such as appellees would be entitled only to the return of the unearned
portion of the premuns that represented the cost of future insurance. This would
be a small fraction of what appellees were awarded by the jury. Under the ten-day
free |l ook provision of the policies issued to the Plan, however, the insured was
entitled to receive back the earned portion of the prem uns.

9



This principle was explained in Dodds v. Shoner, 339 Mi. 540, 554

(1995), a case involving the issue of whether a liquor license in
Bal ti nore County was subject to |levy under a wit of execution.
Maryl and Code (1957, 1998 Repl. Vol.), Art. 2B, § 10-501,
provides that liquor licenses in Prince George’s, Wrcester,
Howard, and Harford Counties were specifically shielded from
execution by creditors. The Dodds Court said:

W will not infer fromthe absence of
explicit provisions that the statute extends
the rule in the four naned counties to the
entire State. See Slate v. Zitoner, 275 M.
534, 540 (1975) (“[Clourts may not ‘attenpt
under the guise of construction, to supply
om ssions or renedy possible defects in the
statute, or to insert exceptions not nmade by
the Legislature.’””) (citing Anal gamated
Casualty Ins. Co. v. Helnms, 239 Ml. 529, 535-
36 (1965)), cert. denied, Gasperich v.
Church, 423 U.S. 1076, 96 S. . 862, 47 L
Ed. 2d 87 (1976). Had the CGeneral Assenbly
intended to exenpt liquor licenses fromwits
of execution throughout the State, it could
have done so just as it did for the four
named counties. Follow ng the doctrine of
inclusio unius est exclusio alterius, we find
that by specifically exenpting |iquor
licenses fromexecution in Prince George’s,
Worcester, Howard, and Harford Counties the
Ceneral Assenbly did not intend also to
exenpt |iquor licenses fromexecution in the
rest of the State. Anerican Security & Trust
Co. v. New Ansterdam Casualty Co., 246 M.
36, 41 (1967) (concluding that because the
Legi sl ature had not included nortgagees
within the ternms of a statute that they were
pur posely excluded fromthe statute’ s reach).

Dodds, 339 Md. at 554 (footnote omtted).

Several Maryl and cases show that statutory provisions,
anal ogous to section 387C of the Insurance Code, can be waived by

t he conduct of the person the |aw was designed to protect. See,
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e.q., Hudson v. WMaryland State Housing Co., 207 M. 320, 329-30

(1955) (vendee waived right to rescind land installnment contract
despite technical deficiencies under Land Installnent Contract

Act); Mercedes-Benz of N.A., Inc. v. Garten, 94 Ml. App. 547,

564-65 (1993) (car buyer waived right to a refund of purchase

price under Autonotive Warranty Enforcenment Act); Bagel Enter.

Inc. v. Baskin & Sears, 56 Md. App. 184, 200 (1983)(franchi sees

wai ved right to rescind a contract to purchase franchise rights
sold in violation of the Franchise Registration Act), cert.
deni ed, 299 Md. 136 (1984)

C. [ISSUE 2

Appel l ant contends, inter alia, that by appellees’ action,

after February 1992 when the Plan demanded a refund, it waived
its rights to a cancellation of the policies and a return of al
premuns paid prior to February 1992. Appellant points out that
there was no dispute as to what appellees’ actions were after
February 1992, and in such circunstances, the trial judge should
have granted its notion for judgnment at the conclusion of all the
evi dence, based on the waiver defense. The waiver issue troubled
the trial judge, who said, in denying appellant’s notion for
j udgnent :

[ These wai ver argunents give] the [c]ourt

nmor e pause than any other ground that has

been all eged as a basis for a notion for

judgnent, and the [c]ourt is not, frankly,

certain which argunent is correct. The

[c]ourt understands the realities of life

that were stated by the plaintiff as for

reason that they took what I will cal
seem ngly inconsistent positions after 1992,
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but sonetinmes the realities of life and the
| egal precepts that we |ive under cone afou
and when that occurs the | egal precepts
prevail, but I amnot sure which | egal
precepts prevail.

VWhat conmes to ny mnd is that we have
been through five days of trial. This case
likely will be appealed in any event,
whi chever way it cones out, anyway, but if it
is, | would prefer that it be appeal ed after
a jury verdict, and so that if there is a
jury verdict available, it nmay stand and not
have to have this case retried.

Appel | ant took the position bel ow and here on appeal that
appel | ees’ inconsistent positions waived their right to rescind

the policies. CGCting Kenp v. Wber, 180 M. 362 (1942), and

several other cases, appellant maintains that a party waives his
right to rescind a contract by continuing to perform or
continuing to treat the contract as a subsisting obligation,
after the party beconmes aware of facts that would justify

resci ssion. Appellees counter by arguing: (1) the question of

whet her a party wai ved his/her contract rights is generally one

to be decided by the trier of fact, University National Bank v.
Wilfe, 279 Ml. 512, 523 (1977), and here the jury decided the
wai ver 1ssue against appellant; (2) even if the jury verdict is
di sregarded, appell ees never sought a rescission of the contract,
but instead sought a “statutory cancellation”; and (3) “even
assum ng the rules of rescission apply, [a] ppellees did not waive
[their] right to rescind.”

Bef ore addressing the substantive issue of whether there was

a wai ver, we shall address the first two of appellees’ argunents.
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It is true that the issue of waiver was addressed by the jury and
that the jury resolved the waiver issue against appellant. But
mere reliance upon the jury verdict avoids the question raised by
appel l ant as to whether the issue should have been sent to the
jury in the first place. The wai ver issue should have been

deci ded by the court and not the jury if, taking the evidence
(and all reasonable inferences that can be deduced fromthat
evidence) in the light nost favorable to appellees, there existed
no material dispute of facts concerning appell ees’ actions once
they received the duplicate policies in |ate February 1992.

Appel  ant asserts that there were no such material disputes of
facts; appellees have pointed to none; and we have been unable to
di scern any. Therefore, the fact that the jury found no waiver,
standi ng al one, does not necessarily nmean that appellees’ rights
were not wai ved.

As already nentioned, appellees contend that in their
conpl ai nt they never asked the court to rescind the insurance
policies but instead asked for “statutory cancellation.”

Al t hough appel |l ees do not explicitly say so, the apparent reason
they seek to disavow any intent to rescind the policies is to
avoi d the precedential value of several cases, cited by

appel lant, dealing with the wai ver defense in suits brought for
resci ssion. But whatever the reason, the legal distinction

bet ween “rescission” and a “statutory cancellation” that voids
the policy is a distinction that eludes us. Under section 387C,

a party has ten days fromreceipt of the policy to “cancel” the
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policy. The words “cancel” and “rescind,” in this context, are

synonynous. See Black’s Law Dictionary 1306-07 (6'" ed. 1990),

whi ch st at es:

Resci ssion of Contract. To avoid, or cancel
a contract; particularly, nullifying a
contract by the act of a party. The right of
rescission is the right to cancel (rescind) a
contract upon the occurrence of certain kinds
of default by the other contracting party.
To declare a contract void in its inception
and to put an end to it as if it never were.
Russell v. Stephens, 191 Wash. 314, 71 P.2d
30, 31. A “rescission” anobunts to the
unmaki ng of a contract, or an undoing of it
fromthe beginning, and not nerely a
termnation, and it nay be effected by nutual
agreenent of parties, or by one of the
parties declaring rescission of contract
wi t hout consent of other if a legally
sufficient ground therefor exists, or by
applying to courts for a decree of
resci ssion. Abdallah, Inc. v. Martin, 242
M nn. 416, 65 N.W2d 641, 644. It
necessarily invol ves a repudi ation of the
contract and a refusal of the noving party to
be further bound by it. Nonetheless, not
every default in a contract will give rise to
a right of rescission. See also
Cancel | ati on; Renunci ation; Repudi ati on;
Revocation; Term nati on.

An action of an equitable nature in
which a party seeks to be relieved of his
obl i gati ons under a contract on the grounds
of nmutual m stake, fraud, inpossibility, etc.

(Emphasi s added.) As can be seen, the |l egal effect of appellees’
request for cancellation was to ask that the insurance contracts
be rescinded.
This brings us to the central issue in this case, viz:
D d appell ees waive their right to rescind

the contract by their actions after February
27, 19927
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As the Court of Appeals said in Bargale Industries, Inc. v.

Robert Realty Co., 275 MI. 638, 643-44 (1975):

A waiver is the intentional
relinqui shment of a known right, or such
conduct as warrants an inference of the
relinqui shment of such right, and may result
froman express agreenent or be inferred from
circunstances. “[A]Jcts relied upon as
consti- tuting a waiver of the provisions” of
a contract must be inconsistent with an
intention to insist upon enforcing such
provisions. Canaras v. Lift Truck Services,
Inc., 272 Md. 337, 360 (1974); Food Fair
Stores, Inc. v. Blunberg, 234 Ml. 521, 531
(1964).

The post-February 1992 actions relied upon by appellant to show a
wai ver are:

(1) A request by appellees to reinstate
two of the policies in March 1993;

(2) Acceptance by appel |l ees of policy
di vi dends paid by the appellant;

(3) Regul ar paynents by appellees to
appel l ant of prem uns due on the policies;
and

(4) Appellees’ continued enjoynent of
the life insurance protection afforded by the
pol i ci es.

In Maryland, it is well established that a party cannot on
t he one hand denand that a contract be resci nded and on the other
hand treat the contract as if it were in effect. This was

explained in Bagel Enterprises, 56 Ml. App. at 200:

The right to rescind may be wai ved by
“continuing to treat the contract as a

subsisting obligation.” Mchael v. Towers,
253 Md. 114, 117 (1968), quoting Kenp v.
Weber, 180 Md. 362 (1942). “If a party who

knows the facts which would justify

resci ssion, does any act which recogni zes the
continued validity of the contract or
indicates that he still feels bound under it,
he will be held to have waived his right to
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rescind.” Lazorcak v. Feuerstein, 273 M.
69, 76 (1974). A useful discussion of the
choice facing a party who has a right of
rescission is found in Kenp v. Wber, supra,
180 Md. at 366:

Al the authorities hold that such
choi ce nmust be exercised as soon as the
party ascertains the facts, and is
informed of the failure on the part of the
other party. The reason for this is
clear. Having then a know edge of the
facts, he is not deceived. If he is
unw I ling to take the benefits accrued or
accrui ng under the contract, he has an
opportunity to disavow it, get back what
he had put out, and place hinself in
approxi mately the sane position in which
he woul d have been had no contract been
made. |If he does not do this, but
continues receiving the benefits comng to
hi m under the contract, he has affirned
the contract after knowi ng the facts. He
may have been deceived in the first
i nstance, but he is not deceived after he
knows. Making his choice after he knows,
he nust abide by it. [Ctations omtted].

(Enphasi s added.) See also Prince George’'s County v. Silvernan,

58 Md. App. 41, 59 (1984) (Prince George’s County waived the
provi sion of an option contract, which provided that if the
County did not accept the optionee’s bid within 45 days, the
option contract was null and void because, after 45 days had

el apsed, the County continued to treat the option contract as if
it were a subsisting obligation).

In the case sub judice, the appellees appeared to want to

have five years worth of premuns returned and at the sane tine
to keep the policies in effect. The strongest illustration of
appel | ees’ inconsistent positions was the Plan’s request, in

March 1993, that two of the policies be reinstated. The reason
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the trustees did not cancel the policy after February 1992 was,
in M. Jeweler’s words, “W felt relatively confortable that we
had i nsurance in place . . . and that’s what we wanted, we wanted
the insurance . . . .” Appellees reaped the benefits of the
policy after February 1992 by receiving the intangi ble benefits
of having valid life insurance in effect and by accepting
di vidends fromthose policies. As shown by the testinony of
appel l ees’ own insurance expert, if any of the six enployees
covered by Guardian policies had died after February 1992,
appel I ant woul d have been obligated to pay the Plan the policy
anount. Instead of disavowi ng the policies, the Plan treated the
policies as if they were still in effect.

Appel | ees contend that the “under protest” notation on its
prem um checks “nmade it clear to [a]ppellant that they did not
recogni ze ‘the continued validity of the contract’ or feel ‘bound

under it.’”” W disagree. |If the policies were void, appellees
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were under no obligation to send any prem um check. |f appellees
wanted to show that they considered the policies void they shoul d
have st opped paying prem uns and proceeded with their |awsuit.
One cannot “retain the benefits [of a contract] and get back his
expendi tures. He would then be receiving a free gift[' of

what ever he got under the contract.” Kenp, 180 Mi. at 366.

JUDGVENT REVERSED

CASE REMANDED TO THE CI RCUI T
COURT FOR MONTGOVERY COUNTY W TH
DI RECTI ON TO ENTER JUDGVENT | N
FAVOR OF GUARDI AN LI FE | NSURANCE
COMPANY OF AMERI CA;

COSTS TO BE PAI D BY APPELLEES.

"Appel | ees contend that they received no “free gift” under the policies because
they continued to pay premuns after February 1992. This argunment is disingenuous.
Appel | ees paid premuns on policies that, in 1992, were five years old; if appellees
had attenpted to get new life insurance policies in 1992, with all six insured
havi ng advanced five years in age, prem uns undoubtedly would have been hi gher, and
as M. Burdette testified, a new policy would not gain cash value as fast as the
exi sting policy.
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