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Atraffic collision between Gllian Pleines, appellee, a
motorist, and two horses bel onging to Gunpowder Horse Stabl es,
Inc., appellant, provided the fodder for this expedited appeal.?
The Agreed Statement of Facts and Statenent of the Case are as
fol |l ows:

STATEMENT OF FACTS

On Novenber 4, 1990, G llian Leigh
Pl eines, [hereinafter 'Pleines',] was
awful ly operating a notor vehicle in a
northerly direction on Phil adel phia Road near
Jones Road in Baltinore County, Maryland when
a collision occurred between two (2) horses
owned by Gunpowder Horse Stables, Inc.,
[ hereinafter ' Gunpowder'] and the notor
vehi cl e operated by Ms. Pl eines.

STATEMENT OF THE CASE

On Novenber 3, 1993, State Farm
Aut onobi | e Mutual | nsurance Conpany, as
subrogee of Gllian Pleines and Gllian
Pleines, individually, filed a four count
Conpl ai nt agai nst Gunpowder Horse Stabl es,
Inc., hereinafter 'Gnpowder'. Counts | and
Il alleged negligence on the part of the
Gunpowder in allowi ng the horses to escape
their premses. Counts IIl and IV all eged
that the defendant, was statutorily liable
for the damages resulting fromthe collision
pursuant to 8 6-204, Baltinore County Code.
Wth the Conplaint, Plaintiffs filed a demand
for jury trial

Prior to trial, Plaintiffs dism ssed the
negl i gence counts and proceeded to trial
solely on the counts of statutory liability.

On June 28, 1995, trial was called

1St at e Farm Aut onobil e Mutual | nsurance Conpany, as Pl eines
subrogee, is an appellee in this matter. W shall refer to
Pl ei nes and State Farm respectively, as appell ees.
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before the . . . [Crcuit Court for Baltinore
County]. At that tinme, by agreenent of the
parties, the jury demand was wai ved and the
case proceeded to . . . [a bench trial].
Pleines testified and the estinmate of damage
to her car and the nedical bills and reports
of Franklin Square Hospital were admtted by
stipul ation.

At the close of the evidence, the Court
concl uded that Gunpowder was |iabl e pursuant
to Baltinore County Code, Section 6-204.
Omer's Liability, as the owner of the horses
whi ch escaped onto the highway. [The circuit
court] further opined that Section 6-204 was
"broad enough to enconpass the facts of this
case' and was in 'effect a strict liability
or res ipsa' provision. [The circuit court]
entered judgnents for the plaintiffs and
awar ded danmages in the amount of $241.49 for
past nedi cal expense, $2,500.00 for non
econom ¢ | oss and $5,510.75 for property
damage.

A tinely appeal was filed on July 28,
1995.

The parties agree on the one issue presented for our
deci si on.
Did the lower court err in entering judgnment
in favor of appellees on the sole count of
statutory liability?

We answer in the affirmative.

The first sentence in Baltinmore County Code § 6-204 purports
to render animal owners liable for damages caused by their
animals to all persons except those conmtting a trespass or
other tort or those teasing, tornenting, or abusing the animal.

The second sentence defines persons who are lawfully upon the

private property of an animal owner.
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| f any animal shall do any danage to the
body, clothing, or other property of any
person, the owner or keeper or, if the owner
or keeper be a mnor, the parents or guardian
of such mnor shall be liable for such
damages, unl ess such damages shall have
occasioned to the body or clothing of a
person who, at that time such was sustai ned,
was conmtting a trespass or other tort or
was teasing, tornmenting, or abusing such
animal. A person is lawfully upon the
private property of such owner within the
meaning of this title when he is on such
property in the performance of any duty
i nposed upon himby the aws of the state,
county, or by the postal regul ations of the
United States or when he is on such property
upon the invitation, expressed or inplied, of
t he owner thereof.

BALTI MORE CouNTY CoDE 8§ 6- 204 (1988).

The parties have briefed the issue by breaking it into two
sub-issues: first, whether Code 8§ 6-204 applies to injuries
caused by animals on private property and not on public highways;
second, whether 8§ 6-204 inposes liability absent evidence of
owner negligence or know edge of an aninmal's dangerous
propensities.

Wth respect to the first sub-issue, appellant argues that §
6- 204 applies only to injuries caused by animls on private
property, relying on the plain | anguage of the ordinance, its
| egislative history, and the County Council's intent. Appellees
urge that 8 6-204 is not limted to injuries caused on private
property, relying on the sanme bases, but reaching a different
concl usi on.

Wth respect to the second sub-issue, appellant argues that,
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pursuant to Maryland common | aw, an ani mal owner may not be held
liable for injuries caused by his or her animl, absent sone
evi dence of negligence or know edge of the animal's propensity to
commt the conplained of act. Appellees rely on §8 6-204's plain
| anguage, which they suggest inposes a greater burden on the
ani mal owner than that inposed by the conmon | aw

Whenever called upon to engage in statutory construction,
our primary goal is to discern and effectuate the General
Assenbly's intent. Oaks v. Connors, 339 Md. 24, 35 (1995).
Customarily, the canons of construction applicable to statutes
al so apply to ordinances. Colunbia Road Citizens' Ass'n v.
Mont gonery County, 98 MI. App. 695, 702 (1994). Odinarily, if
t he | anguage of an ordi nance unanbi guously establishes
| egislative intent, our inquiry stops with the text. Mayor of
Baltinmore v. Mano Swartz, Inc., 268 Md. 79, 86 (1973). If, on
the ot her hand, the wording of the ordi nance i s anbi guous, we
consi der, anong other things, the interplay between the section
under scrutiny with the entire statutory schene and the purpose
or purposes behind the section. Howard Research and Dev. Corp.
v. Concerned Citizens, 297 Ml. 357, 364 (1983). W strive to
avoid interpretations that are illogical, unjust, unreasonabl e,
unwor kabl e, and nonsensical. Reuter v. Reuter, 102 Ml. App. 212,
225 (1994). W seek, however, to uphold the ordinance and, as

circunstances dictate, evaluate "'external manifestations' or



5

' persuasi ve evidence' of a contrary legislative intent."
Department of Gen. Servs. v. Harmans Assocs. Ltd. Partnership, 98
Md. App. 535, 545 (1993). W nmay "reject the nmechanica
application" of the statute and consi der the objectives and
pur pose of the enactnent and the consequences resulting fromone
construction versus another construction. Blaine v. Blaine, 336
Mi. 49, 68-69 (1994). Moreover, the "circunmstances of the
enactment of particular |egislation may persuade a court that

[the | egislative body] did not intend words of comon neani ng
to have their literal effect."” Kaczorowski v. Mayor of
Baltinmore, 309 Md. 505, 514 (1987), quoting fromWatt v. Al aska,
451 U. S. 259, 266 (1981). Legislative history, previous
enact nents, and the particular problemthat the ordi nance
addresses are all areas worthy of consideration. Lemey v.
Lem ey, 102 Md. App. 266, 290 (1994). The term"shall,"” used in
an ordinance, normally neans "nust" and, ordinarily, does not
allow for the exercise of discretion. Watt v. Johnson, 103 M.
App. 250, 257-58 (1995). W construe the ordi nance, whenever
possible, so as to avoid a constitutional conflict. Burns v.
Mayor of Mdl and, 247 Ml. 548, 554 (1967); Tidewater/Havre de
Grace, Inc. v. Mayor of Havre de Grace, 337 Md. 338, 352 (1995).

Baltinmore County is a charter county pursuant to Article Xl -

A of the Maryl and Constitution, commonly known as the "Hone Rule

Amendnent . " BALTI MORE COUNTY CHARTER (1988 & Supp. 1995); see Prince
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CGeorge's County v. Board of Supervisors, 337 Ml. 496, 503 (1995).
Under Article XI-A 8 2 of the Maryland Constitution, the Ceneral
Assenbly, by public general law, "provide[s] a grant of express
powers"” to chartered counties. See Prince Ceorge's County, 337
Mi. at 504. The Express Powers Act, found in Ml. Code Ann.
(1957, 1994 Repl. Vol.), Article 25A, inplenents the nmandate of
Article XI-A, 8 2 of the Constitution. See WIllianms v. Anne
Arundel County, 334 Md. 109 (1994). Section five of Article 25A
enunerates the express powers granted to, and conferred by, the
CGeneral Assenbly to a chartered county. In relevant part, that
section states:

(A) Local Legislation

To enact local |laws for such county,
i ncluding the power to repeal or anend | ocal
| aws thereof enacted by the General Assenbly
upon the matters covered by the express
powers in this article granted; to provide
for the enforcenent of all ordinances,
resol utions, bylaws and regul ati ons adopt ed
under the authority of this article by fines,
penal ties and inprisonnent, enforceable
according to | aw as may be prescribed, but no
such fine or penalty shall exceed $1, 000 for
any of fense other than a fair housing | aw
of fense or inprisonnent for nore than six
mont hs; to provide for the enforcenent of
| ocal fair housing |aws by fines or penalties
that do not exceed the fines or penalties
provided in the Federal Fair Housing Act
Amendnents of 1988 for enforcement of simlar
federal fair housing laws; to provide for
enforcenment of all ordi nances, resolutions,
byl aws, and regul ati ons adopt ed under the
authority of this article by civil fines and
penal ties.



(L) Livestock

To regul ate the conditions under which
dogs, cows, sheep, pigs, cattle and |livestock
of any and every kind nay be at |arge, or may
pass over the streets, roads, alleys, |anes,
bri dges, hi ghways and public pl aces.

(S) Amendnent of County Charter

To pass any ordinance facilitating the
amendnent of the county charter by vote of
the electors of the county and agreeable to
Article Xl-A of the Constitution.

The foregoing or other enuneration of
powers in this article shall not be held to
[imt the power of the county council, in
addition thereto, to pass all ordinances,
resol utions or bylaws, not inconsistent with
the provisions of this article or the | aws of
the State, as nay be proper in executing and
enforcing any of the powers enunerated in
this section or elsewhere in this article, as
wel | as such ordi nances as may be deened
expedient in nmaintaining the peace, good
governnment, health and welfare of the county.

Provi ded, that the powers herein granted
shall only be exercised to the extent that
the sanme are not provided for by public
general |aw, provided, however, that no power
to legislate shall be given with reference to
Iicensing, regulating, prohibiting or
submtting to | ocal option, the manufacture
or sale of malt or spirituous liquors.

Havi ng del egated express powers to a county, the Ceneral

Assenbl y

is preenpted, unless it has wthdrawn those powers, from enacting

a public local law Art. XI-A 8 4 of the Md. Constitution;

Ri t chmount Partnership v. Board of Supervisors, 283 M. 48, 57

(1978).
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Baltinmore County, in turn, has vested the powers granted to
it inits County Council, County Executive, and other agents,
of ficers, and enployees that act in its behalf. BALTIMORE COUNTY
CHARTER § 102 (1988 & Supp. 1995). The County recogni zes that the
grant of those powers is |limted. 1d. at 8 305 ("In the exercise
of all its powers, the county council shall be subject to the
express limtations inposed by this Charter [of Baltinore County]
and by all applicable provisions of the Constitution [of
Maryl and] and the laws of this state."); see also Prince George's
County, 337 Mi. at 503 ("The purpose of Art. XI-A was to
aut hori ze counties to adopt a hone rule charter, and to vest in
such charter counties the authority to enact |ocal |egislation
within limts to be established by the General Assenbly.").?
Regardi ng the County Council's legislative authority, the
Bal ti more County Charter contains the provision that foll ows.
The county council shall be the elected
| egi slative body of the county and is vested
with all the | aw maki ng power thereof,
including all such powers as may heretofore
have been exercised by the General Assenbly
of Maryland and transferred to the people of
the county by the adoption of this Charter.
The county council shall al so have and may
exercise all |egislative powers heretofore

vested in the county comm ssioners of
Bal ti nore County, including the power to

2Cf. Ritchnount Partnership, 283 MI. at 57 ("Article Xl -A
does not in and of itself confer |egislative power upon the
counties. Instead it mandates that the General Assenbly
expressly enunerate and del egate those powers exercisable by
counties electing a charter formof government.").
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accept gifts and grants. The county counci
may enact public local laws for the county
and is authorized to repeal or anend such

| ocal | aws as have heretofore been enacted by
the General Assenbly of Maryl and upon natters
covered by the Express Powers Act of 1918
(Article 25A of the Annotated Code of

Maryl and, 1957 Edition) as now in force or
hereafter anmended. The county council may

al so provide for the enforcenent of al

ordi nances, resolutions, bylaws and
regul ati ons adopted under the authority of

| aw by fines, penalties and inprisonnent,
within the limts prescribed by | aw

BALTI MORE COUNTY CHARTER § 306 (1988).

On May 7, 1976, the Baltinore County Council passed bil
nunber 28-76, which becane, overlooking insignificant differences
in punctuation, what is today 8 6-204. LaAws oF BALTI MORE COUNTY § 3-
52 (1976). Prior to that date, and going back at |east to 1958,
the precursors to 8 6-204 referred to dogs in particular, as
di stingui shed fromaninmals in general.?

(a) If any dog shall do any damage to
ei ther the body, clothing or other property
of any person, the owner or keeper, or if the
owner or keeper be a mnor, the parents or
guardi an of such mnor, shall be liable for
such danmages, unless such danages shall have
been occasioned to the body or clothing of a
person who, at the tinme such was sustai ned,
was conmtting a trespass or other tort, or
was teasing, tornmenting or abusing such dog.
A person is lawfully upon the private
property of such owner within the neaning of
this article when he is on such property in
t he performance of any duty inposed upon him

3The 1968 Code references § 236 of the 1955 Code and chapter
347, 8 200F of the 1955 Laws of Baltinore County; the County
Council's hol dings do not include that volunme or a copy of the
original bill.
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by the laws of the state, the county or by
the postal regulations of the United States
of Anmerica, or when he is on such property
upon the invitation, expressed or inplied, of
t he owner thereof.

(b) The owner of any livestock or
poultry injured or killed by any dog may
recover as |iquidated damages fromthe owner
of such dog, devoid of proper |egal defenses,
tw ce the actual value of the animals killed
or twice the value of damages sustai ned by
reason of such injuries as the case nmay be.
If two or nore dogs kept by two or nore
owners or keepers injure or kill any
livestock or poultry at the sanme tine, the
owners or keepers of such dogs are jointly
and severally liable for such damage.

BALTI MORE CouNTY CoDE § 3-22 (1958).

Section 6-204 does not distinguish, for purposes of
l[iability, between an animal that is on, or an animal that is
off, the owner's property. Instead, the section's plain |anguage
declares that the animal's owner shall be |liable for danages
caused by the animal. The provisions relating to trespassers and
those lawfully on the owner's property nerely define classes of
protected individuals, and have no bearing on matters relating to
the territorial application of 8§ 6-204.

If it so chose, the County Council could have |limted the
territorial application of 8 6-204; it did not. Such matters did
not escape the County Council's attention, for in 8 6-13 it

specified that it is unlawful for animals to be at large.*

“An aninmal at large is "any animal, other than a dog, off
the prem ses of the owner and not under the control, charge, or
possessi on of the owner or other responsible person.” BALTI MORE
County CobE 8§ 6-1 (1988).
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No owner of any animal shall allow his
animal to be at large in the county, with the
foll ow ng exceptions:

(1) Dogs on the prem ses of another
property with the perm ssion of the property
owner or |essee; or

(2) Dogs being used for hunting or
trained for hunting.

The County Council evidently wanted to create a renedy for
parties suffering damages caused by animals. The plain | anguage
of 8 6-204 supports no other reasonable interpretation.

Moreover, in light of the follow ng discussion, a construction
limting the application to private property would not sal vage
its validity, for it would continue, by its ternms, to inpose a
formof absolute or strict liability upon the offending animal's
owner not recognized in State | aw.

As a charter county, Baltinore County has the power to enact
local laws. W turn our attention to whether enactnent of § 6-
204 was properly within Baltinmore County's domain. W begin by
di scussing the standard of liability created by 8§ 6-204 in
relation to Maryland's statutes and comon | aw.

The General Assenbly has not enacted statew de | egislation
that pertains to aninals at | arge and damages caused by those

ani mal s. > Consequently, the ordinance is not inconsistent with

SMaryl and Annot ated Code, Article 24, Title 11, Subtitle 5,
Regul ation of Animals, 88 11-501 to 11-511 pertains to particul ar
counties and deals primarily with canines. The section nost
relevant to the present discussion, 8 11-511, is |limted to
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Carroll and Frederick Counties, and authorizes those counties to
regul ate donestic animals and wld animals held in captivity.

(a) Applicability. -- This section only
applies to Carroll County and Frederick
County.

(b) Regulations -- Authority. -- In

addition to and not in substitution for any
powers granted under this article, the county
conmi ssi oners, by ordi nance, may provide for
a conprehensive systemfor the regul ation of
donestic animals, including dogs, and wild
animals held in captivity, within the county,
i ncluding licensing and control.

(c) Sanme -- Contents. -- These
regul ati ons may i ncl ude:

(1) Provisions for the inpoundnent and
di sposal of wunlicensed or dangerous dogs;

(2) Provisions for the regul ation of
persons who own or keep any ani mal which
di sturbs the peace and quiet of a
nei ghbor hood, or which is vicious; and

(3) Reasonable penalties for violations
of any of the provisions of the regul ations,
not to exceed inprisonment in the county jail
for 30 days or a fine of $500, or both.

(d) Scope. -- The county conm ssioners:

(1) May regulate animals that are
hybrids of donestic or wild aninals; but

(2) May not regulate or control wld
animal s that are not owned or kept by
i ndi vi dual s.

O the local Maryland jurisdictions that have passed simlar
| egi sl ation authorizing civil and crimnal penalties, only
Baltinore Gty and Prince George's County have incl uded
provi sions for damages. Baltinore City Code Article 11, 8 38 is
al nost identical to Baltinore County Code 8§ 3-22(a) of 1958. The
only differences between the sections are one comma and Baltinore
City's use of the word "city" in lieu of the word "county."
Prince George's County Code Subtitle 3, Subdivision 3, 8§ 3-135
hol ds the offending animal's owner "strictly" |iable for damages
caused by the aninal.

(a) I't shall be unlawful for the owner
or custodi an of any animal, including but not
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l[imted to any cattle, horse, nule, sw ne,
sheep, goat, geese, ducks, chickens, dog,
cat, or other animal to permt the animal to
run at large or be at large as defined in
Section 3-101(3) within Prince George's
County, Maryland. 'At large' shall also
i ncl ude:

(1) The confinenment of [sic] securing
of an aninmal by any person at a | ocation
ot her than on the prem ses of its owner,
custodi an, or authorized agent; or

(2) Herding such animal or tying it
for grazing in any street or other public
pl ace.

(3) The fastening of any horse or
ot her animal on public property to any
hydrant, shade tree, or to any box or case
around such tree, or to any public ornanenta
tree on any street or public ground.

(b) Any animal found at | arge or running
at large is declared to be a nui sance and
dangerous to the public health, safety and
wel f are.

(c) The owner of any animal running at
| arge shall be held strictly liable for a
violation of this statute, except as provided
i n paragraphs (f) and (g) of this Section,
and for any damages caused by said ani nal.

(f) This Section shall not apply to an
ani mal under the control of its owner,
custodi an or an authorized agent of the owner
by a |l eash, cord or chain, or to an ani nal
under goi ng obedi ence training or while
actually engaged in the sport of hunting in
aut hori zed areas whil e supervised by a
conpet ent person.

(g) No animal running at |arge by
accident wwth a person in inmedi ate pursuit
of it shall be deened to be at | arge, running
at large or a stray.

PRINCE GEORGE' S CouNTY Cooe 8§ 3-135(a), (b), (c), (f), & (g) (1991 &
Supp. 1994). See al so ANNE ARUNDEL CounTy Cope, Article 12, 88 8-
106, 9-101, & 9-102 (1985); CecL County CopE 88 209-6 & 209-15
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the public general laws. There is a significant body of
appl i cabl e common | aw, however. A horse is a donestic aninal,
Briscoe v. Graybeal, 95 Md. App. 670, 673, cert. denied, 331 M.
479 (1993).¢ Therefore, two alternative theories of liability
may be applicable when a horse causes danmage: negligence or
strict liability. Slack v. Villari, 59 Md. App. 462, 470, cert.
deni ed, 301 Md. 177 (1984).
Judge Cetty stated the negligence standard for us in Hammond

v. Robbins, 60 Md. App. 430 (1984), wherein we were presented
with a violation of Carroll County's |eash | aw and the rel evance
of that violation to tort liability.

All that the law requires to be shown in a

negligence claimis that the owner's

negl i gence be the proxi mte cause of the

i njury which could reasonably have been

anticipated; it is not necessary to have

foreseen the particular injury which did

happen, or the exact manner in which the

i njury occurred.
ld. at 436. |In Pahanish v. Western Trails, Inc., 69 Ml. App.

342, 356 (1986), a case involving injuries sustained by appell ant

as he was horseback riding, Judge Bloomrecited the el enents of

(1989 & Supp. 1995); CHARLES County CoDE 88 230-12 & 230-12.9 (1994
& Supp. 1995); FREDERI ck CouNTY CobE 88 1-5-24 & 1-5-53 (1979 &

Supp. 1995); ST. MARY' s CounTY CoDE 88 212-9 & 212-15 (1978).

Washi ngton County has enacted an ordi nance addressed specifically
towards horses at |large. WASH NGTON CounTy CobE § 11-102 (1991).

The "wi | d ponies" indigenous to Assateague |Island are
excluded fromthis definition. Briscoe, 95 Ml. App. at 673 n.1
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liability.

In order to hold an ani mal owner strictly
liable for injuries caused by his animal, a
plaintiff nust denonstrate the owner knew or,
W th reasonabl e care, should have known that
the animal had a propensity to commt the
particul ar type of m schief that was the
cause of harm

The owner of a wild animal nmay be held liable in certain

jurisdictions under a third theory: absolute liability. Although

there are no reported Maryl and cases discussing this theory, its

el ements are relevant to the facts of the instant case because 8§

6- 204 purports to inpose liability upon the offending animal's

owner w thout regard to his or her know edge of the animal's

propensity for causing harm As stated in Anmerican

Juri sprudence:

One who harbors a wild aninmal, which by
its very nature is vicious and unpredictable,
does so at his peril, and liability for
injuries inflicted by such an animal is
absolute. Nor can such liability be avoi ded
on the theory of lack of notice of the
vi cious nature of the animal, for such notice
is conclusively presuned. Under the rule of
absolute liability, even though a person is
licensed to keep and exhibit a wld ani mal,
he assunes the obligation of an insurer to
the public, generally, and as such keeps it
at his peril. An exception to the doctrine
of absolute liability is recognized where
wild animals are kept for the education and
entertai nment of the public by an institution
whi ch holds a charter fromthe |egislature
for that purpose; in such a case recovery
cannot be had unl ess negligence is
est abl i shed.

4 AM JUR 2D Animals § 91 (1995) (footnotes omtted). Animals
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giving rise to absolute liability by their owers include "wld
beasts or dangerous animals, such as lions, tigers, bears,
wol ves, el ephants and the like . . . ." Wwnndt v. Latare, 200
N. W2d 862, 869 (lowa 1972).

Balti nore County Code 8§ 6-204 purports to inpose a form of
absolute liability with certain exceptions. The owner's
knowl edge of the animal's propensities or his or her negligence
are not necessary to establish liability. The burden of proof,
under 8 6-204, is less rigorous than under common | aw negligence
or strict liability. In sum 8 6-204 creates an alternative and
new cause of action.

Resort to the Iaw of other jurisdictions supports the | ast
assertion. In Chio, a suit for damages resulting froma dog bite
may be instituted under either common |aw or statute. Flint v.
Hol br ook, 608 N.E.2d 809, 812 (Chio Ct. App. 1992). The Ohio
statute is simlar to Baltinore County Code § 6-204. The
rel evant portion of the 1995 version of that statute reads as
fol |l ows:

(B) The owner, keeper, or harborer of a
dog is liable in damages for any injury,
death, or loss to person or property that is
caused by the dog, unless the injury, death,
or | oss was caused to the person or property
of an individual who, at the tinme, was
commtting or attenpting to commt a trespass
or other crimnal offense on the property of
t he owner, keeper, or harborer, or was
commtting or attenpting to commt a crimna

of fense agai nst any person, or was teasing,
tormenting, or abusing the dog on the
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owner's, keeper's, or harborer's property.

O o REv. CobE ANN. 8 955. 28(B) (Anderson 1995). Ohio courts have
interpreted 8 955.28(B)'s precursors as creating absolute
l[Tability upon the animal owner. Warner v. Wlfe, 199 N E. 2d
860, 862 (Ohio 1964). Those sane courts have interpreted the
current statute, although it is substantially simlar to its
precursors, in terns of strict liability. Quellos v. Quellos,
643 N. E. 2d 1173, 1177 (Chio C. App.), cert. denied, 641 N E. 2d
1111 (Ohio 1994). Before liability may be inposed in GChio, under
the statute, the issues to be determned are (1) ownership or
keepership of the animal, (2) whether the animal's actions were
t he proxi mate cause of the danage, and (3) the nonetary anmount of
the damage. Flint, 608 N E 2d at 812.

Even closer to Baltinore County Code 8 6-204 is Chapter 140,
§ 155 of the Annotated Laws of Massachusetts.

| f any dog shall do any danage to either
t he body or property of any person, the owner
or keeper, or if the owner or keeper by a
m nor, the parent or guardian of such m nor,
shall be liable for such damage, unl ess such
damage shall have been occasioned to the body
or property of a person who, at the tinme such
damage was sustained, was commtting a
trespass or other tort, or was teasing,
tormenting or abusing such dog. |If a mnor,
on whose behal f an action under this section
i's brought, is under seven years of age at
the tine the damage was done, it shall be
presuned that such mnor was not commtting a
trespass or other tort, or teasing,
tormenting or abusing such dog, and the
burden of proof thereof shall be upon the
def endant in such action.
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Mass. ANN. Laws ch. 140, § 155 (Law. Co-op 1995). WMassachusetts
courts recognize that 8 155 and its precursors has "create[d] a
new and different cause of action,” which is separate and
distinct froman action under the common |aw. Canavan v. GCeorge,
198 N.E. 270, 271 (Mass. 1935). The animal owner's negligence or
his or her know edge of the aninmal's dangerous propensities is
immaterial to the question of liability.

Proof that the owner or keeper of a dog

causi ng personal injury was negligent, or

otherwi se at fault, or knew, or had reason to

know, that the dog had any extraordi nary,

dangerous propensity, or even proof that the

dog in fact had any propensity, is not

essential to recovery of damages under the
statute.

W& now exam ne whet her Baltinore County can, by ordi nance,
create a private cause of action.’” Generally, under Maryl and
I aw, violation of an ordi nance that does not create a cause of
action constitutes evidence of negligence, and does not
constitute negligence per se. Slack, 59 M. App. at 470. As

Judge Weant poi nted out,

‘At trial as well as here, appellant argued that liability
coul d not be inposed absent evidence of the animl owner's
negl i gence or know edge of the animal's dangerous propensities.
Appel  ant did not argue, however, that Baltinore County's attenpt
to inpose a formof absolute or strict liability was not within
the power granted to it by the General Assenbly. Qur di scussion
of the County's legislative power is necessary in order to answer
the issue presented. Conpare County Council v. Ofen, 334 M.
499, 509-511 (1994).
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[i]n order for the violation of a statute [or

ordi nance] to be evidence of negligence, that

violation nust result in an injury to a

menber of the class the statute [or

ordi nance] was designed to protect and the

injury sustained nust be the type which the

statute [or ordinance] was intended to

prevent .
ld. at 471.

As noted in the constitutional grant of express powers
di scussion, supra at pages 5-7, the Baltinore County Council's
| egi slative authority is derived solely fromthe Genera
Assenbly. The ordinance is not inconsistent wwth the public
general laws in that the | egislature has not enacted a statew de
animal liability provision. Additionally, Article 25A, 8 5(L),
allows a county to regulate "the conditions under which dogs,
cows, sheep, pigs, cattle and livestock of any and every kind may
be at large, or may pass over the streets, roads, alleys, |anes,
bri dges, hi ghways and public places.” Section 5(A)(2) and (5)
provi de, however, the "stick"” with which a county may enforce its
ordi nances, resolutions, bylaws, and regul ations.
(2) To provide for the enforcenent of al

ordi nances, resolutions, bylaws and

regul ati ons adopted under the authority of

this article by fines, penalties and

i npri sonnment, enforceable according to | aw as

may be prescribed. A penalty may not exceed

$1,000 for any offense, unless otherw se

authorized in this subsection, or provide for
i nprisonnment for nore than six nonths.

(5) To provide for enforcenent of al
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ordi nances, resolutions, bylaws, and
regul ati ons adopted under the authority of
this article by civil fines and penalties.
In neither provision does the General Assenbly authorize a county
to create a private cause of action. Enforcenment is |limted to
civil fines, penalties, and inprisonnent.

In Montgonery Citizens League v. G eenhal gh, 253 M. 151
(1969), the Court of Appeals reviewed three allegations of error
concerning the Grcuit Court for Montgonery County's ruling on a
Mont gonery County Council's fair housing bill. The Court
consi dered whet her the subject matter was one upon which the
General Assenbly had granted to the County Council authority to
legislate. 1d. at 160. The Court exam ned the fair housing bil

inrelation to the boundaries inposed by Maryl and Constitution

Article 25A, the laws of the State, public general |aw, and nalt

or spirituous liquor |laws, and concluded that the bill fel
within the confines created by those checks. I1d. The fair
housing bill did not create a new cause of action, but rather

est abl i shed

enf orcenment procedures such as the receipt
and investigation of conplaints by the
executive secretary of the Human Rel ations
Comm ssion and the hearing and di sposition of
such conplaints by the three nenbers of the
Comm ssion's Panel on Housi ng appoi nted by

t he Council .

ld. at 154.

The Court of Appeals reviewed another challenge to the
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Mont gomery County Council's legislative authority in County
Council v. Investors Funding Corp., 270 Md. 403 (1973). The
debat e centered around Mntgonery County's "Fair Landl ord- Tenant
Rel ati ons" ordi nance, which the County Council enacted to
regul ate "the apartnent rental business and its concomtant
| andl ord-tenant rel ationships and activities in Mntgonery
County." 1d. at 406. Although the Court invalidated portions of
the ordi nance, see id. at 419-25, it held that the County Counci
had the power to enact an ordi nance in derogation of the comon
| aw because it acted within the authority granted to it by
Maryl and Constitutional Article XI-A and the Express Powers Act.
Id. at 419. The County Council created a Conm ssion on Landl ord-
Tenant Affairs and authorized it to enforce the ordinance. 1d.
at 408. The Court commented on that grant of authority:

We think the grant of renedial powers to
t he Comm ssion to award noney danages,
term nate | eases, order repairs and the
return of security deposits and rental nonies
paid, and to award funds for tenporary
substitute housing does not constitute an
invalid del egation of judicial power to an
adm ni strative agency in violation of the
Maryl and Constitution. As to the granting of
t hese powers, we are in full agreement with
the Council's observation that '(T)he pivota
point in determning the permssible extent
of del egabl e adjudi catory functions is not
merely their inherent nature but the context
of the regulatory schenme and t he enforcenent
procedure provided by the adm nistrative
process.” W think it plain that the
function of the Comm ssion is primrily
adm ni strative and the power vested in it to
hear and determ ne controversies involving
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| andl ords and tenants is granted only as an
incident to its admnistrative duty; in other
wor ds, the Conmi ssion's function is not
primarily to deci de questions of |egal rights
bet ween private parties, but is nerely
i nci dental, although reasonably necessary, to
its regul atory powers.
Id. at 440-41.% Like G eenhal gh before it, Investors Funding did
not involve a new cause of action.
In 1990, the Court of Appeals decided McCrory Corp. V.
Fow er, 319 Md. 12 (1990). In MCrory, Judge Eldridge, witing
for the Court, held that a Montgonmery County ordi nance that
created a new private cause of action was not a "local |aw
pursuant to Article Xl-A of the Maryland Constitution, and
accordingly, was beyond the County's |legislative power. 1|d. at
24. According to Judge Eldridge, judicial exam nation begins
w th whether the county ordinance is a "local law" |In Dasch v.
Jackson, 170 Md. 251, 260 (1936), Judge O futt enunciated a
formulation for the term™"local |aw."
Any conplete or final definition of the
term'local law is, because of the varying
meani ngs attached to it, considered in
reference to its geographical extent and the
classification of the objects to which it
applies, difficult to fornul ate, and perhaps

nore difficult to apply with any proper
degree of uniformty or certainty. A |aw may

8The Court invalidated another portion of the ordinance
wherein the County Council vested discretion in the Conm ssion
"to fix the amount of the [civil nonetary] penalty in any anount
up to $1,000, for any violation of the Act" because of the "total
absence of any legislative safeguards or standards to guide it in
exercising its discretion . . . ." Id. at 441.
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be local in the sense that it operates only
within alimted area, but general in so far
as it affects the rights of persons w thout
the area to carry on a business or to do the

work incident to a trade, profession, or

other calling within the area. It may al so
be general in the sense that it affects sone

matter in which the people of the whole

| egi slative jurisdiction may be interested,
such as the general revenue, but local in the
sense that it inposes burdens on property,

busi ness, or transactions only within a
[imted area.

As summari zed in Cole v. Secretary, 249 M. 425, 435 (1968),

[i]n subject matter and substance . a |l aw
which is confined in its operation to
prescribed territorial limts, [and] equally
applicable to all persons within such
[imts[, is alocal lawj. It is thus readily

di stingui shable froma general |aw, which
deals with the general public welfare, a

subj ect which is of significant interest

not

just to any one county, but rather to nore
t han one geographi cal subdivision, or even to

the entire state.

The section of the Montgonery County Code under attack in

McCrory authorized "a private citizen to seek redress for another

private citizen's violation of a county anti-enpl oynent

di scrim nation ordinance by instituting a judicial

action in the

Courts of the State for, inter alia, unlimted noney damages."

McCrory, 319 Md. at 19. The Court declared that in Mryl and,

"the creation of new causes of action in the courts has

traditionally been done either by the General Assenbly or by this

Court under its authority to the nodify the common |aw of this

State." 1d. at 20. The Court went on to add that

"the creation
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of new judicial renedies has traditionally been done on a
statewi de basis." |[|d. Because, the Court reasoned, enploynment
di scrimnation was a statew de problem the county anti -
di scrimnation ordinance "affect[ed] 'matters of significant
interest to the entire state' and c[ould not] qualify as a 'l ocal
| aw under Article XI-A " Id.

Judge El dridge pondered the potential consequences of
reaching a different result:

A contrary hol di ng woul d open the door
for counties to enact a variety of laws in
areas whi ch have heretofore been viewed as
t he excl usive province of the General
Assenbly and the Court of Appeals. For
exanpl e, could a county ordi nance authori ze
in the circuit court and the District Court
negl i gence actions in which contributory
negl i gence woul d not be a bar? Could a
county ordi nance provide for breach of
contract suits upon 'contracts' not supported
by consi deration, or where the parol evidence
rule is inapplicable? W believe the answer
is "no.' These, and many ot her | egal
doctrines, are matters of significant
interest to the entire State, calling for
uniformapplication in state courts. They
are not proper subject matters for 'l ocal

| aws. '
Id. at 20-21.
We do not call into question Baltinore County's authority to

regul ate animals and matters related to their presence within its
borders pursuant to Article XI-A and the Express Powers Act. As
McCrory unequi vocal |y states, however, a county nmay not create a

new cause of action between private parties concerning natters of
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st atew de concern.

The comon | aw of Maryl and recogni zes only two causes of
action agai nst an owner of a donestic animal: negligence and
strict liability. Unlike the Chio and Massachusetts statutes
noted previously, 8 6-204 was not enacted by the State's
| egi sl ative body. |If we were to uphold § 6-204, we would be
pl acing our inprimatur on a theory of liability not recogni zed by
t he General Assenbly or the common law. Additionally, it would
be a theory of liability selectively and rarely inposed. In
[ight of MCrory's holding, and the other | egal principles
di scussed above, we are unwilling to take that position, and
accordingly, nmust invalidate 8§ 6-204 as not being a "local |aw'
under Article XI-A of the Maryland Constitution.

JUDGVENT REVERSED; COSTS
TO BE PAI D BY APPELLEES.



