REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 7

SEPTEMBER TERM 2003

HAHN TRANSPORTATI ON, I NC., ET AL.
V.

THOVAS GABELER

wur phy, C.J.,
Sal non,
Kenney,

JJ.

Opi ni on by Kenney, J.

Filed: April 7, 2004



Hahn Transportation, Inc. and its workers’ conpensation
i nsurer, Zurich American |Insurance Conpany (collectively referred
to as “Appellants”), appeal the dism ssal of their petition for
judicial review by the Grcuit Court for Frederick County.
Appel lants filed a petition to have the circuit court review a
decision of the Maryland Wrkers’ Conmpensati on Conm ssi on
(“Commi ssion”) awarding Thomas Gabeler (“CGabeler”), appellee,
addi tional tenporary total disability benefits and care for all eged
psychiatric synptons that arose out of a job-related accidental
injury. Appellants present two questions for our review, which we
have consolidated into one:
Did the trial court err or abuse its
di scretion in granting Gabeler’s notion to
di sm ss?
For the reasons below, we shall reverse the circuit court and
remand for further proceedings.
FACTUAL AND PROCEDURAL HISTORY
Gabel er was enpl oyed by Hahn Transportation, Inc. as a driver.
On April 28, 2001, while naking a gas delivery in den Burnie, he
was attacked by a drunk driver. He suffered injuries to his ribs,
neck, right hand, and right knee, and was subsequently granted
tenporary total disability benefits by the Comm ssion.
On February 26, 2002, CGabel er went before the Comm ssion: 1)
to have tenporary total disability benefits granted for the period
begi nni ng Novenber 14, 2001, through Decenber 13, 2001, and for the

period begi nning January 25, 2002, through the present; and 2) to
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obtain authorization for psychol ogical counseling based on the
recommendati on of a psychol ogi st. The Conmi ssion, on March 6,
2002, issued an order extending the tenporary total disability
benefits as requested and authorizing the psychiatric counseling.

On March 27, 2002, Appellants filed a petition for judicial
revieww th the Crcuit Court for Frederick County. The Conm ssion
transferred the record on May 30, 2002, pursuant to Maryland Rul e
7-206(c).

On June 20, 2002, and July 17, 2002, the Conm ssion, pursuant
to its continuing jurisdiction under 8 9-742 of the Wrkers’
Conpensation Act over nedical treatnent and tenporary total
disability benefits, held additional hearings.® After the first
heari ng, the Comm ssion found that Gabeler was authorized to see
addi tional doctors for evaluation and assessnment and that he was
entitled to continued tenporary total disability benefits. The

second hearing authorized Gabeler to see additional doctors for

1 Md. Code (1991, 2003 Supp. ) & 9-742 of the Labor and
Enpl oyment Article states, in pertinent part:

(a) In general.- The Comm ssion retains
jurisdiction pending an appeal to consider:
(1) a request for additional nedical
treatnment and attention; and
(2) a request for tenporary tota
disability benefits, provided that the
covered enpl oyee’'s tenporary total disability
benefits were granted in the order on appeal,
and were term nated by the insurer or self-
i nsurer pending adjudi cation or resol ution of
t he appeal .
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eval uations and recommendations for a treatnent plan. The
Comm ssi oner recogni zed that the subsequent hearings were causally
related to the March 6, 2002 order. The Comm ssioner stated:

| want the record to be clear that the parties
are in agreenment that there are — actually,
they’re not additional issues. They really
are part of the issues that have been
presented and offered to begin with, but it’'s
apparent that the issues of continuation of
prescription nmedications and the continuation
of the claimant’s tenporary total disability
status are al so i ssues that need to be deci ded
by the Conmi ssion as well.

The June 24, 2002 order provided that

as part of Comm ssioner Vincent’'s Oder of
3/6/02 the claimant is authorized to see Dr.
Hert zberg for eval uation and assessnent of the
clai mant’ s nedi cati on needs and ORDERED t hat
continuation for prescription nmedicine as
prescribed by treating doctor is allowd and

direct billiing [sic.] is to be arranged by
the enployer and insurer wth claimnt’s
pharmacy of choice. It is further ORDERED

t hat the enpl oyer and i nsurer advance unto the
claimant the sum of $2,000.00; said advance
shall be a credit against permanent partial
disability and ORDERED that continuation of
tenporary total disability status is all owed

The July 17, 2002 order stated, in pertinent part,

that referrals to Drs. Shin and Kaplan are
authorized. The referrals are for eval uations
and the recommendations for a treatment plan.
Al medicals from Dr. Hertzberg, Dr. Cohen,
and the functional capacity exam nation shal

be nmade available so that a coordinated
treatment plan can be devel oped. The
treatment plan shall be authorized for a
period of 60 days. Any additional treatnent
is subject to agreenent of the parties or
review by this Conm ssion. Treat ment shal

not be termnated wthout an Order of the
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Conmi ssi on. Either party may request an
energency hearing on the issue of treatnent.

On February 2, 2003, the circuit court held a hearing to
address Appellants’ petition for judicial review of the March 6,
2002 order. As of that date, neither the June 24, 2002, nor the
July 17, 2002, orders or transcripts fromthe subsequent hearings
had been transferred to the circuit court before the schedul ed
judicial review hearing. For that reason, at the begi nning of the
hearing, Gabeler orally noved to dismss. Rel ying on M. Code
(1991, 1999 Repl.) &8 9-739 and 8§ 9-742 of the Labor and Enpl oynent
Article (“LE’) and Title 7 of the Maryland Rul es, Gabel er argued
that Appellants had failed to file the entire record with the
court, and, therefore, the case should be dism ssed. Appellants
countered that under the rules they did not “have any duty to
suppl enent the record,” and therefore the notion shoul d be deni ed.
In the alternative, Appellants requested that the court grant a
conti nuance so that the record coul d be suppl enent ed.

After a short recess, the court granted the notion to di sm ss,
stating:

Essentially, appellants have admtted that
they never instructed the Commission to
prepare a record and transmt it to the
Circuit Court. Therefore, | don’t think that
we can find substantial conpliance and | don’t
t hink unl ess you show substantial conpliance
that the burden shifts to the claimant to nake
a determnation of showing a prejudicial
effect, but obviously, | nmean there is a

prejudicial effect if, in fact, we go forward
with the trial, as has been suggested we
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should, and there is no record here. There
actually is no order here, there is no record

here, there are no exhibits here. So, for
those reasons, | have granted the notion to
di sm ss.

On February 24, 2003, the court entered a judgnment, granting
the notion to dismss. On February 27, 2003, the supplenenta
docunments from the hearings held on June 20, 2002, and July 17,
2002, were forwarded to the circuit court by the Conm ssion.

Appel l ants noted this tinely appeal.?

2 On April 11, 2003, the Conm ssion again held a subsequent
hearing pursuant to its continuing jurisdiction. There were five
i ssues before the agency: 1) Was Gabeler still entitled to
tenporary and total disability?; 2) Is the continued treatnent by
Dr. Lasson and Dr. Hartzberg reasonabl e and necessary?; 3) Is the
continued treatnment by Dr. Kapl an reasonabl e and necessary?; 4)
Coul d Gabel er receive authorization for a cervical MR ?; and 5)
Coul d Gabel er receive authorization for a second opinion on pain
managenment with Dr. Hendler. |In addressing these questions, the
Conmi ssi on ordered

that the [Appellants] continue to pay unto
the cl ai mant conpensation for tenporary total
disability at the rate of $567.00 per week
and ORDERED that the clainmnt shall be
referred to the Departnent for Physical and
Rehabilitative Medicine at either Sinai or
Johns Hopki ns Hospital for evaluation and
assessnment of treatnent needs and if
indicated to provide a treatnment plan. It is
further ORDERED that continuation of
treatnment by Drs. Lasson and Hartzberg and
continued treatnment with Dr. Kaplan is
reasonabl e and necessary pendi ng eval uati on
as ordered above.

The April 11, 2003 transcript and correspondi ng order were
transferred to the circuit court on June 11, 2003.
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DISCUSSION®

Appel l ants first argue that the appropriate record in the case
was tinely transmtted to the circuit court pursuant to the
Maryl and Rules, and, thus, the court commtted legal error in
di sm ssing the case on that ground. In the alternative, Appellants
argue that the court abused its discretion in dismssing the appea
because they had substantially conplied with the Rul es.

The procedures on appeal from a decision of the W rkers
Compensati on Comm ssi on are governed by LE 8 9-700 et seq. Section
9-739(a) states: “Acertified copy of the record of the proceedi ngs
of the Conmission, including any transcript of testinony, a
statenment of facts in place of the record, or stipulations shall be
filed wwth the circuit court in accordance with Title 7 of Maryl and
Rul es.” Section 9-742 (2003 Supp.) states, in pertinent part:

(a) In general.— The Comm ssion retains
jurisdiction pending an appeal to consider:

(1) a request for additional nedical
treatnent and attention; and

(2) a request for tenporary tota
di sability benefits, provided that the covered
enpl oyee’ s tenporary total disability benefits
were granted in the order on appeal, and were
termnated by the insurer or self-insurer
pendi ng adjudication or resolution of the
appeal .

(b) Supplemental order.— (1) If the Conm ssion

3 Gabeler’s attomeys sought, over Gabeler’s and Hahn’s objection, to withdraw their

appearance on November 20, 2003. Because the appeal relates to procedure, we denied the
motion at the beginning of oral argument.
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finds that a covered enpl oyee needs additi onal
medi cal attention pending an appeal, the
Commi ssion may pass a supplenental order
requiring the enployer to provide additional
nmedi cal treatnent and attention

(2) If the Conmission finds that a
covered enpl oyee’'s tenporary total disability
benefits were term nated pendi ng adj udi cation
or resolution of the appeal, and that the
enpl oyee was tenporarily totally disabled at
the tinme of termnation, the Commi ssion my
pass a supplenental order requiring the
enployer to provide the enployee with
tenporary total disability benefits.

(3) If the Commssion's decision to

reinstate tenporary total disability benefits
is reversed or nodified on appeal, the insurer
or self-insurer shall be entitled to an of fset
or credit for overpaynent of the tenporary
total disability benefits granted in the
suppl ement al order.
(c) Review on pending appeal.— A suppl enment al
order passed by the Conm ssion under this
section is subject to review on the pending
appeal .

Al t hough supplenental orders extending tenporary total
benefits and providing for additional nedical treatnent are
“subject to review on the pendi ng appeal ,” subsection (c) does not
I ndi cate that a second petition for judicial review is necessary
and it does not address with whom the petitioner or the agency,
lies the obligation to initiate the transfer of the record rel ated
to suppl enental ordersto the court. Maryl and Rul e 7-206 governs
the transmttal of a record in cases of judicial review of
adm ni strative agency decisions and states, in pertinent part:

(a) Contents; expense of transcript. The
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record shall include the transcript of
testinony and all exhibits and other papers
filed in the agency proceedi ng, except those
papers the parties agree or the court directs
may be omitted by witten stipulation or order
included in the record. |If the testinony has
been recorded but not transcribed before the
filing of the petition for judicial review,

the first petitioner, if required by the
agency and unless otherwi se ordered by the
court or provided by law, shall pay the

expense of transcription, which shall be taxed
as costs and nay be apportioned as provided in
Rul e 2-603. A petitioner who pays the cost of
transcription shall file with the agency a
certification of costs, and the agency shal
include the certification in the record.

* k% %

(c) Time for transmitting. Except as
ot herw se provided by this Rule, the agency
shall transmit to the clerk of the circuit
court the original or a certified copy of the
record of its proceedings within 60 days after
the agency receives the first petition for
judicial review ][4

(d) Shortening or extending the time.
Upon notion by the agency or any party, the
court may shorten or extend the tinme for
transmttal of the record. The court may
extend the tinme for no nore than an additi onal
60 days. The action shall be dism ssed if the
record has not been transmtted within the
time prescribed unless the court finds that
the inability to transmt the record was
caused by the act or om ssion of the agency, a
st enographer, or a person other than the
novi ng party.

The Rul e does not address suppl enental orders.

“* Areview of the Rules Conmittee’'s minutes fromMarch 13,
1992, indicates that the phrase “first petition for judicial
review is in response to the situation where nore than one party
petitions for judicial review, and not to the question at hand.



-0-

Wth regard to the initial transfer of the record on appeal,
the obligation to transmt the record “‘is expressly delegated to
the agency.’” Healthcare Strategies, Inc. v. Howard County Human
Rights, 117 Md. App. 349, 352, 700 A 2d 278 (1997) (quoting Town of
New Market v. Frederick County, 71 Md. App. 514, 517, 526 A 2d 623
(1987)). W reiterated:

As witten, Rule [7-206(a)] is subject to
at least two interpretations. One, the
responsibility for transmtting the record to
the clerk is expressly delegated to the
agency. The agency, therefore, is obliged to

obtain a transcript notwithstanding it may
require the appellant to pay the costs

t her eof . Two, paynment of the expense of
transcription is ordinarily borne by the
appellant; it is therefore, incunbent upon

appellant to initiate the process of obtaining
atranscript. Cearly, Rule [7-206(a)] pl aces
the responsibility for transmtting the record
to the clerk of the court upon the agency
whose decision is being appeal ed. W think
the onus is on the agency to forward to the
clerk a conplete record, since a record
wi t hout t he testi nmony S meani ngl ess.
[(Ctations omtted). ]
Id.

W see no reason why the same reasoning should not apply to
suppl enental orders that are subject to reviewin a pendi ng appeal ,
but, because we are persuaded that the circuit court abused its
di scretion in disnm ssing the appeal, we do not decide that issue in
this case.

In wormwood v. Batching Systems, 124 M. App. 695, 723 A 2d

568 (1999), we held that conpliance with Rule 7-206 is subject to
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“substantial conpliance.” In that case, Wormwod filed a workers’
conpensation cl aim agai nst her enployer, Batching Systens, Inc.
and its insurer, Travelers Indemity Conpany. The Conmi ssion
denied her claim and Wrmwod filed a petition for judicial
revi ew.

On July 21, 1997, the court reporter at the Comm ssion heari ng
advi sed Wormwod of the cost of preparing the transcript of that
proceedi ng and expl ai ned that the transcript woul d be conpl eted 60
days after paynent was received. The court reporter also advised
Wr mwood that she could request an extension of the deadline for
filingwth the circuit court. Wrmwod did not forward paynent to
the reporter until Septenber 2, 1997. The court reporter filed the
transcript with the Comm ssion’s appeals clerk on Septenber 19,
1997, the last day under Rule 7-206 for transm ssion of the record
to the circuit court. The Commission, in turn, did not transmt
the record until Septenber 25, 1997. The circuit court granted
appel l ees’ notion to di sm ss because the record had not been tinely
filed.

On appeal, we reversed, holding that Wrmwod had
substantially conplied with Rule 7-206. W stated: “In this case,
there was substantial conpliance in that the delay was not solely
attributable to [Wormmood], and the entire record, including the
transcript, was before the circuit court at the tine it was asked

to dismss the appeal [.]” 1d. at 705. Furthernore, we held that
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“failure to transmt timely a record, inliteral violation of Rule
7-206(d), does not mandate dism ssal of a petition for judicia
review. Because there was substantial conpliance with the Rule,
and no showing of prejudice, the petition should not have been
dism ssed.” Id. at 697.
In our decision in wormwood, we reviewed cases interpreting
Rul e 7-206 and its predecessor rule, B7. In the Town of Somerset
v. Montgomery County Board of Appeals, 245 M. 52, 225 A 2d 294
(1966), the circuit court dism ssed an appeal because the petition
for appeal “did not assert that the petitioners were aggrieved by
the decision of the Board.” Wwormwood, 124 Md. App. at 702 (citing
Town of Somerset, 245 Ml. at 59). The Court of Appeals reversed
the circuit court, stating:
Were there is conpliance wth the
substance of the requirenents of statutes or
rules and the other parties have not been
prejudi ced, technical irregularities cannot be
made the basis of depriving persons of the
opportunity to assert their legal rights .
[Alppellant’s failure to all ege expressly in
the petition of appeal that they were
aggrieved parties . . . was, at nobst, such a
technical irregularity.
Town of Somerset, 245 Md. at 61 (citations omtted).
In Furley v. Warren-Ehret Co., 195 M. 339, 73 A 2d 497
(1950), the Court of Appeals upheld the circuit court’s decision,
denying a notion to dismss even though the record had not been

tinmely filed. The Court of Appeals held that because there was no

showing of prejudice to the conplaining party, the notion was
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properly deni ed.

| N Mears v. Bruce, Inc., 39 Ml. App. 649, 388 A 2d 550 (1978),
we held that, even though there was a technical violation of the
Rul es, disnissal of the appeal was not warranted. Mears filed a
timely order and petition of appeal, properly served notice on the
agency, and ordered and paid for the transcript. Nevertheless, the
exhibits were not filed with the record and were transmtted to the
circuit court after the filing deadline. W held that the
appel | ant had substantially conplied with the rul e and no prejudice
resulted in the delay of filing the exhibits, and therefore the
circuit court erred in dismssing the appeal.

In Jacober v. High Hill Realty, Inc., 22 M. App. 115, 321
A.2d 838 (1974), we held that the circuit court did not err in
di sm ssi ng an appeal because the record was not tinely transmtted.
In that case, the appellant had the tinme extended to transmt the
record to nore than 90 days fromthe date the petition for appeal
was filed. Nevertheless, appellant did not request preparation of
the transcript i Mmediately and this delay resulted inthe inability
of the County Board of Zoning Appeals to transmt the record within
the 90 days. As the court in Wormwood succinctly summarized
“Clearly, there was not substantial conpliance with the rule when
the record was transmtted beyond the 90 day maxi mum permtted by
the rule.” Wormwood, 124 Md. App. at 704.

In this case, there was, at the very |east, substantial
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conpl i ance. The Comm ssion issued its Notice of Appeal and
Certification on April 4, 2002, and transmtted the March 6, 2002
record within the required sixty days. The issue of causation, the
central issue of the appeal, was determned in the March 6, 2002
heari ng. The subsequent hearings and orders were based on that
March 6, 2002 decision. As the Conmi ssion stated, the issues at
t he suppl enental hearings were “not additional issues. They really
are part of the issues that have been presented and offered. . . .”
The record as to that initial decision was before the court. On
that basis alone, it would appear that there was no reason not to
proceed on the issue of causation. Mor eover, Gabel er was not
prej udi ced because he had a copy of the subsequent orders on the

day of the court’s hearing and oral dismssal.® In addition, his

benefits continued. If there was a valid reason not to proceed
that day, a postponenent was appropriate. The m stake, even
assumng it was Appellants’, in not ensuring that the circuit court

had a conplete record of the supplenental hearings before the
judicial review hearing should not have deprived Appel |l ants of the
opportunity to litigate their claim

Di scretion has been defined as "a reasoned deci si on based on
the weighing of various alternatives." Judge v. R and T

Construction Co., 68 M. App. 57, 60, 509 A 2d 1236 (1986)

> The record was supplenented within three weeks fromthe
hearing to include the orders fromthe June 20 and July 17, 2002
heari ngs.
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(citations omtted). Under the circunstances, we are convinced
that it was an abuse of discretion to dism ss the case.

JUDGMENT REVERSED; CASE REMANDED TO
THE CIRCUIT COURT FOR FREDERICK
COUNTY FOR FURTHER PROCEEDINGS NOT
INCONSISTENT WITH THIS OPINION.

COSTS TO BE PAID BY APPELLEE.



