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Appel l ants are four couples who purchased new y-constructed
houses in the Kingsbrook Devel opnent in Frederick County, Maryl and.
After experiencing water and drainage problems wth their
properties, they brought suit in the Crcuit Court for Frederick
County against appellees, the builder of their houses and its
general partners, alleging violations of the Miryland Consuner
Protection Act, Maryland Code, (1990 Repl. Vol., 1997 Cum Supp.),
88 13-301 through 13-501 of the Commercial Law Article (the “CPA"),
and asserting clainms in contract, warranty, and tort.

From July 19, 1996 to August 16, 1996, the case was tried
before a jury presided over by Judge Mary Ann Stepler. At the
close of appellants’ case, the trial court granted appellees’
nmotion for judgnent on the CPA claim The renmaining clains were
submtted to the jury, which returned a verdict in favor of
appel l ants for breach of contract, breach of express warranty, and
negligent msrepresentation and awarded each appellant $1.00 in
nom nal danmages. Appel l ants chall enge the judgnent on appeal
presenting three questions for review, which we have reordered and
slightly rephrased:

l. Did the trial court err in ruling that appellants

were limted to nom nal danages for their property
| 0ss?

1. Didthe trial court err in ruling that appellants
were not entitled to damages for “loss of use and
enjoynment” of their houses in addition to danmages
for injury to their property val ue?

1. Did the trial court err in failing to submt the
Consuner Protection Act claimto the jury?



W find no reversible error on the part of the trial court.

Accordingly, we affirmthe judgnent.?
FACTS?

In 1989, Kingsbrook Limted Partnership (“KLP’) began
developing a 217 acre tract of land that it owned in Frederick
County into “Kingsbrook,” a residential community. KLP divided the
property into lots and sold themto appellee Lovell Regency Hones
Limted Partnership (“Lovell Regency”). Lovell Regency constructed
single-famly dwellings on the lots and sold the inproved
residential properties to interested buyers.

Bet ween July, 1992 and Septenber, 1993, appellants Janes and
Janice Hall, Mckey and Mary Ellen Mtchell, Richard and Linda
Harcum and Ronald and Lorene Pregenzer (“the honeowners”)
purchased from Lovell Regency lots inproved by new y-constructed
dwel lings.® Each fam |y bought the “Canel ot” nbdel house: a two-
story residence with a full bel ow grade unfinished basenent.

After the honmeowners noved into their new houses, they noticed

! Appel | ees noted a conditional cross-appeal, which we do
not reach because of our disposition of the appeal.

2 The facts are recited in the light nost favorable to
appel lants, as the prevailing parties below on the clains that
are bei ng appeal ed.

®The dates of each fam |y’ s purchase contract and settlenment
are as follows: (1) the Mtchells: July 26, 1992 and Decenber 30,
1992; (2) the Halls: July 18, 1992 and April 23, 1993; (3) the
Har cuns: March 20, 1993 and Septenber 17, 1993; (4) the
Pregenzers: March 7, 1993 and Septenber 28, 1993.
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that the streets in their section of Kingsbrook would flood after
heavy rains or snow, that their yards collected water and stayed
“soggy” for long stretches of tinme, and that their sunp punps
conti nuously punped out |arge volunes of water. The Halls found
standing water and nmud around the perineter of the their house.
Water accunmulated in an unpaved portion of the Halls’ basenent.
Their basenent walls becane discolored and “splotched” and
devel oped cracks. Excessive noisture in their basenent caused nold
and fungi to proliferate. These water and drainage problens
prevented the Halls fromfinishing their basenent, adding a deck to
their house, or fencing their yard. The other three famlies
experienced simlar problens with their properties: water in their
basenents, cracks in basenent walls and floors, exterior wall
cracks, and ground sinking. They, too, were unable to finish their
basements and to use their properties as they had planned. The
homeowners remained in their properties nonethel ess.

In February, 1995, the honmeowners filed the instant |aw suit
agai nst Lovell Regency and against Lovell Honmes, Inc. and Lovell
Regency Homes Corporation, the general partners in Lovell Regency.?
Their conplaint sets forth clainms for negligence, negligent
m srepresentation, breach of inplied warranties, breach of express
warranty, fraud, breach of contract, and violation of the CPA

At trial, the homeowners presented evidence, including expert

“We refer to appellees collectively as “Lovell.”
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W tness testinony, denonstrating that Lovell had m srepresented and
warranted that their houses had been waterproofed; that Lovell had
showed t hem and ot her prospective buyers a Canel ot nodel house with
a finished basenent, thereby m srepresenting that the houses they
were purchasing would be suitable for use in fully finished
conditions; that Lovell’ s sales brochures m sleadingly touted the
i deal location and setting of the community; that Lovell expressly
warranted that there were no water problens in the nei ghborhood and
that the houses would contain dry, usable basenents; and that
Lovel | breached its construction contracts by failing to waterproof
the houses as prom sed, by building the houses in violation of
certain zoning and buil ding standards, by building the houses near
or in a flood plain and on soil not suitable for construction of
that sort, and by not building the houses in conformty with sound
engi neering standards but instead with structural defects that were
exposing themto potential health hazards.

According to the honmeowners and their expert w tnesses, the
defects in their properties were irreparable and their properties
wer e uni nhabi t abl e. The honmeowners called Peter Vidi, a real
estate appraiser, to testify about danmages. M. Vidi opined as
foll ows about the present fair market value of each famly’'s

property:>®

® Throughout this opinion, our references to the “present”
fair market values of the properties nean those val ues as of the

(continued...)
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[ Tl he properties are for all intents and purposes not

mar ket abl e to sonmeone who understands the degree of risk

that is involved in purchasing the properties . . . [T]he

values of the properties were negligible and that

relative to their original market value, their fair

mar ket value, at their purchase prices, that they had

lost all of their value, that the fair market val ue that

they paid at the time that they paid it was not in ny

opinion a well informed buyer purchasing what they knew

[the value] to be.

M. Vidi explained that when real property has a “zero” fair market
val ue, the value is not neasurable: *“it has no quantification.”
He opined that because the present fair nmarket value of each
famly s property was zero, each famly had lost a sumequal to the
total purchase price of its property plus the amount of any down
paynment nmade and the cost of any subsequent inprovenents to the
property.

On cross-exam nation, M. Vidi acknow edged that he had not
obt ai ned any information about conparable sales of properties in
t he nei ghbor hood and t hat because he considered that the defects in
the properties could not be cured, he did not obtain estimtes of
repair costs. M. Vidi did not supply an opinion about the fair
mar ket values of the properties with the alleged defects at the
tinmes that they were purchased. He also did not express an opi ni on
about the present fair market val ues of the properties wthout the

al | eged defects.

On direct exam nation, homeowner Ri chard Harcum was asked:

®(....continued)
time of trial.



“Do you know what the market value of your hone is?” M. Harcum
responded, “lI’mnot sure how to answer that right now. | know that
| would not feel confortable selling [ny] house at market val ue,
which is in the $220,000 to $230, 000 range.” Wen asked the basis
for that testinony, M. Harcum stated, “Just ny general know edge
of what houses like mne tend to sell for when they're up for
sale.” Later in M. Harcunmis direct examnation, the follow ng
col | oquy ensued:

MR, STEELMAN. If a willing and knowl edgeabl e buyer was to be told
that there’s no problenms to a house, there’'s no
wat er problens, the comrunity is beautiful, its
everything in the brochures, what woul d you put the
val ue of a conparabl e house |ike yours?

MR, HARCUM In a condition where everything's fine, | think I
said that | would guess ny house is around
$220, 000. 00 to $230, 000. 00

The honeowners introduced into evidence the contracts of sales
and settl enent sheets for their properties.
At the close of the honmeowners’ case, Lovell noved for

j udgnent on nunerous grounds. The trial court ruled that the

honeowners could not recover danmages for enotional distress or

punitive damages and reserved ruling on other issues raised in the
nmotion. Subsequently, the trial court granted Lovell’s notion for
judgment on the CPA claim It concluded that the honeowners had
not presented cost of repair evidence and that they had not

subm tted evidence conpetent to show the difference between the

fair market values of their properties with and without defects at



a given point in tinme. On that basis, the court ruled that the
honeowners’ evi dence was not legally sufficient to permt the jury
to award contract, warranty, or tort damages for loss in fair
mar ket val ue neasured under an “out of pocket” or “benefit of the
bargain” test. Accordingly, they had not submtted proof that they
had sustai ned actual injury or loss, which is necessary to support
a private right of action under the CPA

In its case, Lovell introduced evidence showing that it had
i nspected the honmeowners’ properties and that the water problens
about which they conplained, to the extent that they existed, could
be repaired for a total sum of $10,000.00 to $12, 000. 00°

The honeowners requested a jury instruction on danages for
loss in fair market value. The trial court refused to grant the
instruction, stating: “W just don’t have [in evidence] two val ues
at the sanme point of tinme to award either out of pocket or benefit
of bargain . . .” The honeowners al so requested that the jury be
instructed on damages for “loss of use and enjoynent” of their
properties. The court denied that request as well, ruling that the
evi dence presented by the honeowners on “loss of use and enjoynent”
was specul ati ve. The court refused to grant an instruction
requested by Lovell that would have directed the jury that if it

found for the homeowners, it could award nom nal damages only.

® Lovell had offered to make repairs; the honmeowners
rejected the offer.
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The trial court instructed the jury on danages as foll ows:

| [. . .] ruled that there was no evidence that could be
submtted to the jury as a result of any loss in value or
| oss of use of the properties. Therefore if you return
a verdict for any of the [honmeowners] on any of their
clains, you may award such [honeowners] those damages
t hat conpensate them for any actual cost of repair to
their properties. |If, however, you return a verdict for
any of the [honeowners] on any of their clains, but you
do not specifically find that such [ honmeowner] has proved
actual costs of repair damages, you may not award such
[ honeowner] damages for any other alleged injuries. In
this situation, the amount of the verdict would be for
$1.00 to each [honmeowner].

What this nmeans is, if you find that . . . . there
is evidence, by a preponderance of the evidence, of
damages of repair, then you proceed to nake that finding.
If you find that the [honmeowner] has not shown, by a
preponder ance of the evidence, danages of repair, but you
still find [Lovell] liable, then you enter what we call
nom nal damages, and that would be for $1.00. That is,
if you find that there is liability.

The jury deliberated and returned a verdict against the
homeowners and in favor of Lovell on the clains for negligence,
fraud, and breach of inplied warranties. It found for the
honmeowners and agai nst Lovell on the clains for breach of contract,
breach of express warranty, and negligent msrepresentation and

awar ded nom nal damages. This appeal followed.

DI SCUSSI ON

I
The honeowners argue that the trial court erred in instructing
the jury that it could not award damages for loss in fair narket

value of their properties or for “loss of use and enjoynent” of



their properties and in directing the jury, in effect, to award
nom nal damages if it found in their favor on any of the clains.
Lovell counters that the trial court correctly ruled that the
honeowners did not present evidence legally sufficient to allow the
jury to award those types of damages and that it properly
instructed the jury in accordance with that ruling.

In reviewing the propriety of a trial court’s granting of a
particular jury instruction or refusal to grant an instruction, our
task is to determ ne whether the instruction at issue was a correct
exposition of the law, whether it was accurate in light of the
evi dence before the jury, and whether, if a requested instruction
was refused, its substance was fairly covered by the instructions

that were actually given. Rustin v. Smth, 104 Md. App. 676, 679-

80 (1995). In this case, the instruction at issue incorporated the
court’s prior ruling on danages. The conpound nature of the
instruction means that, 1in passing on whether the court’s

instruction was accurate in light of the evidence before the jury,
we nust undertake the sane analysis as the trial court and deci de
whet her the evidence, viewed in the |light nost favorable to the
homeowners, was legally sufficient to permt the jury to award
damages for loss in value or “loss in use of enjoynment” of the
properties. See Toft v. Pinentel, 108 Md. App. 206, 222 (1996).
We enbark upon our task by briefly reviewng the neasures of

damages applicable to the honeowners’ cl ai ns.

-9-



In tort actions founded on msrepresentation, “the aim of
conpensation . . . is to put the buyer, as nearly as practicable,
in the position he would have been had he not been defrauded.”
Beardnore v. T.D. Burgess Co., 245 M. 387, 390 (1967). 1In
fraudulent or negligent msrepresentation actions in which a
plaintiff has purchased real property that was not as it was
represented to be, Maryland |aw applies a “flexible” neasure of
damages that allows the plaintiff to chose between two tests for
damages. Hinkle v. Rockville Mdtor Co., 262 M. 502, 511 (1971);
Ward Devel opnent Co. v. Ingrao, 63 Ml. App. 645, 659 (1985). The
preferred test is the “out of pocket” rule, Wismn v. Connors, 69
Md. App. 732, 749-50 (1987), rev’'d on other grounds, 312 M. 428
(1988), which is “the difference between the anmount of the purchase
price the buyer has paid and the actual value of the property on
the date it was sold.” Beardnore, 245 M. at 390. The other
accept abl e nmeasure of damages for msrepresentation is the “benefit
of the bargain” test, in which danmages are “the difference between
t he actual value of the property at the tinme of making the contract
and the value that it would have possessed if the representations
had been true.” 1I1d.; see also Call Carl, Inc. v. BP Gl Corp., 554
F.2d 623, 629 (4" Cr. 1977), cert. denied, 434 U S 923
(1977) (appl ying Maryl and | aw) .

The amount of danages recoverable for breach of contract is

that which will place the injured party in the nonetary position he
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woul d have occupied if the contract had been properly perforned.
Beard . S/E Joint Venture, 321 M. 126, 133  (1990),
reconsi deration denied, 322 MI. 225 (1991); Casualty Ins. Co. V.
Messenger, 181 Ml. 295, 301-02 (1943); National M crographics v.
OCE- I ndustries, 55 M. App. 526, 538 (1983), cert. denied, OCE-
I ndus. v. National Mcrographics, 298 Ml. 395 (1984); D alist Co.
v. Pulford, 42 Md. App. 173, 179 (1979). In a breach of contract
action for defective performance of a real estate construction
contract, the primary neasure of damages is the cost of repairing
or renmedying the defect. Andrulis v. Levin Construction, 331 M.
354, 370 (1993); Glbert Const. Co. v. Goss, 212 M. 402, 411
(1957); Ray v. Eurice, 201 Md. 115, 129 (1952). |If the plaintiff
presents proof that repairing the defect in the property woul d be
infeasible or inpracticable, however, an acceptable secondary
measure of damages is the loss in value of the property caused by
the breach, i.e., the difference between the fair market val ue of
the property without the defect and the fair market value of the
property with the defect. Glbert, 212 M. at 411; Millan v.
Hacker, 187 Mi. 261, 270 (1946).

Damages for breach of contract “seek to vindicate the

prom see’s expectation interest.” Andrulis, 331 M. at 374.
Expectation interest damages include | osses sustained, i.e., “out
of pocket danmages,” and gains lost, i.e., “benefit of the bargain”
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damages. Beard, 321 Ml. at 133. Conpensatory damages for breach
of contract may be recovered subject to “limtations of renoteness
and specul ativeness.” Dialist, 42 Ml. App. at 179. Such damages
“must be proved with reasonable certainty, and nmay not be based on
specul ation or conjecture. . . .” AsibemAssoc., Ltd. v. RIl, 264
Md. 272, 276 (1972). Finally, the neasure of damages for the
breach of an express warranty in the sale of real property is the
sane as the neasure of damages for breach of contract. Hooten v.
Mumaw Pl unbi ng, 271 M. 565, 573 (1974) (applying contract |aw and
stating that the “‘nmeasure of damages [in a breach of warranty
action] is that anount of noney which will render that which is
guaranteed to be as warranted.’ ”)(quoting Correlli v. National, 240
Ml. 627, 632 (1965)).

In the case at bar, the contract, tort, and warranty damages
sought by the honeowners and potentially recoverable by them were
essentially identical. Because the honeowners naintained that the
defects in their properties could not be cured, they did not
i ntroduce cost of repair evidence and instead sought to recover
contract and warranty danmages for the dimnution in the fair market
val ues of their properties caused by Lovell’s breach, under the
“out of pocket” or “benefit of the bargain” tests. They al so
sought damages in tort for loss in value using the sane “out of
pocket” and “benefit of the bargain” tests. The valuation evidence

on whi ch the honmeowners based these danage cl ai ns consi sted of the
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“zero” present fair market values of their properties with defects
(testinony of M. Vidi); the estimted “$220,000.00 to $230, 000. 00"
present fair market values of their properties w thout defects
(testinmony of M. Harcun); and the suns that they paid to purchase
their properties fromLovell (contracts and settlenent sheets).
The trial court’s ruling on damages for loss in fair market
val ue rested on the follow ng considerations and deci sions about
the state of the evidence: 1) the contract prices for the
properties were not conpetent evidence to establish their fair
mar ket values wthout defects at the tines that they were
purchased; 2) no evidence was introduced to show the fair market
val ues of the properties with defects at the tinmes that they were
purchased; and 3) M. Harcunmis testinmony was not conpetent to
establish the present fair market val ue of properties like his and
like the other three properties but wthout defects, as that
testinony was specul ative. The court reasoned that because the
only adm ssible valuation figure introduced into evidence by the
homeowners was M. Vidi’'s testinony that the present fair market
val ues of their properties with defects was zero, the evidence was
not legally sufficient to permt the jury to award damages for |oss
in fair market val ue. Even if the contract prices for the
properties constituted conpetent evidence of their val ues w thout
the all eged defects when they were purchased by the honeowners, the

| oss of value evidence remained legally insufficient because the
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only figures in evidence for the fair market values of the
properties wth the alleged defects pertained to the present and
not to the times of the purchases. 1In short, the case was m ssing
val uati on evi dence showi ng the difference between the fair market
val ues of the properties with and without defects at one point in
tine.

The honmeowners assign several errors to the trial court’s
damages ruling that together conprise their argunent that loss in
val ue danmages was a jury issue, contrary to the trial court’s
instruction. First, they contend that the court erred in ruling
that the fair market values of their properties in non-defective
conditions at the times of the purchases could not be proven by
their contract prices, as reflected on their settlenent sheets.
Lovell counters that the trial court correctly ruled that the
evi dence of contract (or settlenment) prices paid was inconpetent to
establish the values of their properties wi thout defects at their
times of purchase, under Andrulis v. Levin Construction Co., supra.

We exam ne Andrulis in sone detail because it has broader
rel evance to the issues presented. |In that case, purchasers of a
new y constructed residential dwelling clainmed that the buil der had
breached statutorily inplied warranties either by constructing
their house wi thout waterproofing and a foundati on drai nage system
or by constructing their house with defects in waterproofing and in

t he drainage system In a bench trial, the circuit court found as
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a fact that the builder had not installed a drainage system The
court did not award danmages for the sum sought by the purchasers to
install such a system however, because it found that the cost to
cure would be wunreasonably high. Instead, it awarded the
purchasers one-half of the amount they sought, as “dimnution in
val ue” damages. On appeal, the builder argued that there was no
evidence to support that damage award and that nom nal damages
shoul d have been awarded instead. See, e.g., Asibem 264 M. at
276 (if plaintiff in breach of contract action fails to prove
conpensatory damages he is only entitled to recover nom nal
damages). | n an unreported opinion, we reversed, holding that the
trial court had erred in ruling that the cost of cure was
unr easonabl e.

The Court of Appeals, affirmng in part and reversing in part,
expl ained that the ordinary “cost of repair” neasure of damages in
a defective performance breach of contract action is limted by the
econom ¢ waste doctrine, which provides that, if the breaching
party proves that the cost to repair the defect is such as wll
result in unreasonable economc waste, the proper neasure of
damages becones the difference between the fair market value of the
property as contracted for (w thout the defect) and as perforned
(with the defect). In an action involving inprovenents to rea
estate, whether repair will produce economc waste IS a question

of “disproportionality” that nust be determ ned by conparing the
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cost to cure to “any difference between the value of the property
after the corrective work is done with the value of the property
absent the corrective work.” Andrulis, 331 Md. at 374-75.

The Court in Andrulis held that the trial court erred by
appl ying the doctrine of economc waste w thout ascertaining those
values. In its discussion of the valuation evidence that the trial
court needed to consider when conparing the cost of repair to any
di fference between the value of the property with the corrective
work and the value of the property without the corrective work, the
Court observed:

The trial court sought to supply the m ssing evidence of

val ues by substituting the reaction of a hypothetica

buyer, armed in negotiations with the know edge that the

foundation drainage system 1is defective. That
substitution constituted speculation. Nor should we
assune that the Contract price represents the val ue of

the prem ses, as warranted, and that the Contract price,

| ess the cost of a drainage systemas estimated by [the

purchasers’ expert witness] represents the value of the

prem ses wi thout a drainage system It nay be that the

value of [the purchasers’] house, w thout a drai nage

system is depressed by nore than the cost of the
corrective work. It may be that buyers of this class of

property in Montgonmery County would prefer to purchase a

code-conpl ying house, rather than to endure the

aggravation of having the corrective work done. There is

no evi dence on these points.

ld. at 375 (enphasis supplied). In the case at bar, Lovell
mai ntains that the comments highlighted above support the tria
court’s ruling that evidence of the contract prices paid for the
honeowners’ properties was not conpetent to establish their fair

mar ket val ues without defects at the tines they were purchased. W
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di sagr ee.

The generally accepted neaning of “fair market value,” as
defined in condemation cases, is “the price as of the valuation
date for the highest and best use of the property which a [seller],
willing but not obligated to sell, would accept for the property,
and which a [buyer], willing but not obligated to buy, would pay.

.7 M. Ann. Code (1996 Repl. Vol.), 8 12-105 of the Real Prop.
Article. This definition has been adopted in contract cases
involving real estate transactions. See Asibem 264 Ml. at 277
The adm ssion of evidence of contract price to show fair market
value is within the sound discretion of the trial judge. Maryland
Comuni ty Devel opers, Inc. v. State Roads Comm ssion, 261 M. 205,
209 (1971); M & C.C. of Baltinore v. Schreiber, 243 M. 546, 551
(1966); Baltinore v. Smth & Schwartz Brick Co., 80 Md. 458, 473
(1895).

The Court in Andrulis neither stated nor inplied that the
contract purchase price of real property nmay never be conpetent
evidence of its fair market value at the tine of sale. There is
case law in Mryland that holds that damages for breach of a
contract to convey real property nust be based on fair market val ue
at the tinme of the breach and not on contract price. See Cagett
v. Easterday, 42 M. 617, 628 (1875). That law is inapposite,
however, as the non-performance of the contract neans that there is

no evidence that a wlling but not obligated buyer in fact
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purchased the property froma willing but not obligated seller for
that price. In the case sub judice, that evidence existed. Proof
of the contract prices paid by the honeowners for their properties
in what they thought were non-defective states was not concl usive
evi dence of the properties’ fair market values. It was conpetent
evi dence for consideration by the jury nonetheless. As we shall
explain later in our discussion, however, any error on the trial
court’s part in ruling this evidence i nadm ssabl e was harnl ess.
The honeowners next contend that the trial court erred in
ruling that they did not present conpetent evidence of the present
fair market values of their properties without the alleged defects.
They advance four sub-argunents to support their contention.
First, they maintain that these values were not relevant because
the “out of pocket” damages test relates to values as of the tine
of sale, not as of the tine of trial. The honeowners are correct
that, to the extent that they were seeking “out of pocket” danmages,
values as of the time of trial were not relevant. “Qut of pocket”
damages for loss in fair market value are determned as of the tine
of the transaction which, in this case, was the date of the
purchase of each piece of property. Yet, the honeowners were
seeki ng danmages under the alternative “benefit of the bargain” test
as well. Because damages under that test may account for loss in
val ue of an appreciating asset, they nay be determ ned as of the

date of the transaction or thereafter. Accordingly, the tria
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court properly considered the question whether there was conpetent
val uation evidence relating to a point in tine after the sales.
The honeowners al so argue that the trial court “failed to give
effect to the venerable presunption of continuance of a given state
or condition,” which would have permtted the jury to conclude that
the present fair market values of the properties wthout defects
were the same as the contract prices paid for the properties at the
times that they were purchased. This argunent has no basis in | aw
or reality. The honeowners cite two cases to support the
proposition that the value of real estate is a “given state or
condition” that the laww Il presune will continue into the future:
Burgess v. Lloyd, 7 M. 178, 199 (1854), and Hammond’ s Lessee V.
I nl oes, 4 Md. 138, 172 (1853). Both cases concern a presunption of
continuation of title to real property. They do not apply any such
presunption of continuation to property val ues.
In Stitzel v. Kurz, 18 M. App. 525, cert. denied, 269 Ml. 761
(1973), we explained the presunption at issue as foll ows:
When it is shown that a condition existed at a certain
time, and the condition is one which by its nature is
relatively permanent, r at her than transitory or
changeable, it is rational to infer that the sane
condition existed before and after the time shown, for a
length of time reasonably consistent with the
circunmstances, unless there is evidence from which a
change in the condition could reasonably be inferred.

ld. at 538 (enphasis supplied). The value of a piece of rea

estate is not “a condition . . . which by its nature is relatively
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per manent .” To the contrary, property values are by nature
i nconstant, changing, and highly variable. It would have been
i nproper for the trial court to have instructed the jury that it
could derive valuation figures for the present fair market val ues
of the properties w thout defects by presumng that their fair
mar ket val ues as of their purchase dates continued into the future.

Next, the honmeowners maintain that the trial court erred in
ruling that M. Harcunmis testinony about the present fair market
val ues of their properties wthout defects was specul ative and thus
legally insufficient to support their damages claim’ W are
m ndful in addressing this issue that a trial court is vested with
substantial discretion in the reception or rejection of evidence.
State v. Conn, 286 Md. 406, 425 (1979); Inpala Platinumv. Inpala
Sal es, 283 Md. 296, 332 (1978), and cases cited therein.

In Webster v. Archer, 176 Ml. 245 (1939), the Court of Appeals
expl ai ned:

[ O ne *having sufficient know edge on the subject and
acquainted wth the land in question’ nmay be permtted to
express an opinion as to the value of |and, even though
he is not an expert or specially qualified by training
and experience to value land. But it is inplicit in that
rule that it nust appear that even such a w tness nust
have sonme know edge of |and val ues in the nei ghborhood of
that which he is asked to value . . . otherwise his
valuation would not be a reasoned opinion but a nere
conj ecture or guess.

"Neither the Halls, the Mtchells, nor the Prezengers
testified about the present fair market values of their
properties w thout defects.
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ld. at 256-57 (quoting Baltinore v. Smth & Schwartz Brick Co., 80
Ml. 458, 472 (1895)). As we stated in Anderson v. Sawer, 23 M.
App. 612, 618 (1974), “the opinion or conclusion of an expert or
lay wtness is of no greater probative value than that warranted by
t he soundness of his underlying reasons and facts.”

W note that the comment by M. Harcum that the honmeowners
contend was conpetent evidence of the present fair market val ues of
their properties without defects was not elicited in response to a
question on that topic. Rather, it was a side remark given in
answer to the question whether he knew the present fair market
val ue of his house with its defects. Wen M. Harcumwas asked the
basis for his observation that the “market value” of “a conparable
house” wi thout defects “is around $220,000.00 to $230, 000. 00, " he
cited only his “general know edge of what houses like mne tend to
sell for,” which he characterized as a “guess.” There was no
evidence fromM. Harcumor from any extrinsic source show ng that
M. Harcum was famliar wth or had any know edge about non-
defective properties in the nei ghborhood that were simlar to his
property and, further, that he was infornmed about sales of any such
properties and the sunms for which the properties had been sold.
(In fact, M. Harcumis testinony that the approximate value he
would assign to a “house” like his “[i]n a condition where
everything’'s fine” was not expressed in ternms of a conparable

property in that neighborhood.) In the absence of conpetent
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foundation evidence for his opinion, the trial court did not abuse
its discretion in ruling that M. Harcunis testinony was just as he
described it: a “guess.”

In the final prong of their four-pronged challenge to the
trial court’s ruling that they did not introduce conpetent evidence
of the present fair market values of their properties wthout
def ect s, the honmeowners argue that those valuations were
irrelevant to the “benefit of the bargain” damages that they
sought; they “were entitled to a honme worth what they paid for it
and to conpensation for what they did not but should have
obtained.” This argunment m sconceives the nature of the loss in
val ue damages for which the law allows recovery in contract,
warranty, and tort actions such as this. It also |leads us back to
our exam nation of Andrulis.

As we have expl ai ned, under the “benefit of the bargain” test,
a plaintiff may be conpensated for the |ost benefit of his bargain
by receipt of a sumin damages equal to the difference between the
value of the property in its “as represented” condition and the
val ue of the property in its “as actually existed” condition. A
plaintiff seeking danmages under the “benefit of the bargain” test
m ght present evidence showng that, but for the defendant’s
m srepresentation, he now would own property worth “x” when in fact
he now owns property worth “x mnus y.” Alternatively, he m ght

pr esent evidence showing that, but for the defendant’s
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m srepresentation, he would have purchased property worth “x” when
in fact he purchased property worth only “x mnus y.” (In the
| atter case, “out of pocket” damages and “benefit of the bargain”
damages woul d be the sane.)

Al t hough spoken in the context of a discussion of the doctrine
of economc waste, the Court’s words in Andrulis inplicitly convey
the principle that to recover damages for loss in fair market val ue
of real property, whether under the “benefit of the bargain” test
or the “out of pocket” test, and whether in contract, warranty, or
tort, the plaintiff’s evidence nust establish the difference
between two |ike valuation variables at one point of tinme. It is
the difference between two valuation figures at one point in tine
that quantifies the plaintiff’s “lost benefit” or his “out of
pocket” loss. On the facts before it, the Andrulis Court expl ai ned
that a loss in fair market value equation using as valuation
vari ables the contract price of the prem ses as warranted and the
contract price of the prem ses |ess the cost of a drainage system
would not be reliable because “the value of the . . . house,
W t hout a drainage system [may have been] depressed by nore than
the cost of the corrective work.” Andrulis, 331 Md. at 375. In
other words, an equation conparing the fair market value of
property as represented at the tinme of purchase to the actual fair
mar ket value of the property at a later point in time is not

wor kabl e, as the latter value may be accounted for by factors other
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than the absence of the represented attributes of the property.
Accurate determnation of loss in fair market value caused by a
defendant’ s breach or wongdoi ng and not by other factors requires
conpari son of valuation figures fromone point in tine.

If the trial court had ruled the evidence of the contract
purchase prices conpetent to show the fair market values of the
properties wi thout defects on their purchase dates, the homeowners’
val uation evidence would have consisted of those figures and the
zero present fair market values provided by M. Vidi. The jury
could not have determ ned | oss in value damages under the “out-of -
pocket” test fromthese figures al one. Wt hout evidence of the
fair market values of the properties with defects at the tinmes of
t he purchases, “out of pocket” danages were not neasurable.
Li kew se, the jury could not have used these figures to determ ne
damages under the “benefit of the bargain” test because there was
no evidence of the present fair market values of the properties
w t hout defects (needed to permt conparison between “present”
val ues) and there was no evidence of the fair nmarket val ues of the
properties with defects at the tines that they were purchased
(needed to permt conparison between “tinme of purchase” val ues).
To award |l oss in val ue damages, the jury would have had to resort
to i nproper specul ati on about a m ssing valuation vari abl e.

The trial court correctly ruled, consistent with the reasoning

of the Court in Andrulis, that the honmeowners failed to present
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evidence legally sufficient to allowthe jury to award loss in fair
mar ket val ue damages in contract, warranty, or tort. See, e.g.
Dassing v. Fred Frederick, 240 M. 621 (1965)(directed verdict
properly entered in fraudulent msrepresentation action by
purchaser of vehicle against seller where purchaser failed to
produce evi dence of the actual value of the vehicle at the tinme of
purchase, a variable needed to prove the out of pocket danages they
sought) . The court’s jury instruction in accordance with that
ruling was proper as well.®
[

The honeowners al so contend that the trial court erred in not
allowing the jury to award damages for “loss of use and enjoynent”
of their properties. In support, they cite cases in nuisance,
trespass, and negligence that involve harm caused directly or
indirectly to real property. Lovel | responds that danmages for

“l oss of use and enjoynment” are not recoverable under any of the

81t appears doubtful that the jury woul d have awarded
damages for loss in fair market value even if the honmeowners had
i ntroduced conpetent evidence to denonstrate one or both of the
m ssing valuation figures (fair market value with defects at
purchase date or fair market value w thout defects at present).
The jury found agai nst the homeowners on their claimfor breach
of inplied warranties under Mil. Code Ann. (1996 Repl. Vol.), 8
10-203 of the Real Prop. Article. Those inplied warranties
i nclude fitness for habitation, construction according to sound
engi neering standards and in a workmanli ke manner, and freedom
fromfaulty materials. In so doing, the jury rejected the theory
on which the honmeowners’ clains rested: that their properties
were irreparabl e and uni nhabitable. M. Vidi’'s zero present fair
mar ket val ue opi ni on, which was essential to the honeowners’ |oss
in value damages claim rested on that rejected prem se as well.
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| egal theories on which the honmeowners sued and that they also are
not recoverable because they are in the nature of nental and
enotional distress damages.

In an action alleging a tenporary nui sance, the plaintiff may
recover damages for the decrease in the value of the use or rental
of his property and for “the substantial invasion of normal and
confortabl e enjoynment of [his] property,” including the illness of
a househol d nenber brought about by the nuisance. Gorman v. Sabo,
210 M. 155, 163 (1956) (nuisance created by defendant playing
bl aring radio nusic day and night); see also Geen v. Shoenaker
111 Md. 69 (1909)(plaintiff entitled to recover damages for
physical injuries due to nervousness and fright caused by
def endant’s blasting activities). In an action for trespass or
negligence in which the defendant’s conduct has caused tenporary
harm to real property, danages nmay be awarded for the cost of
restoring the property to its previous state and for the val ue of
the lost use of the property during the repair period. Superior
Construction Co. v. Elno, 204 Md. 1, 12 (1954)(plaintiffs who were
forced to vacate residence when debris created by construction on
adj acent land entered property were entitled to recover restoration
costs and damages for loss of use of property, calculated based

upon mnimal rental value of property during vacancy period);
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Rest atement (Second) of Torts § 929 (1977).° \Wwen a private
defendant’s tortious conduct has permanently harnmed property, the
proper mnmeasure of damages is the difference between the fair market

value of the property before the injury and after the injury

“together with such loss as . . . sustained, if any, in the usable
val ue of the property . . .” Havre de Grace v. Maxa, 177 M. 168,
182 (1939).

The case sub judice differs qualitatively fromthose cited by
t he honeowners because it does not concern tortious injury to real
property. The honmeowners did not claim (nor could they have
clainmed) that Lovell wongfully interfered wwth their peaceful use
and enjoynent of their undisturbed properties or that Lovell
tortiously harmed their intact properties. The injuries for which
the honeowners sought damages were not injuries to property;
rather, they were pecuniary, i.e., injuries to their financial
interests in their real estate transactions with Lovell. The
homeowners were entitled to seek damages for pecuniary |osses

caused by Lovel |’ s br each of contract or negl i gent

® Alegal rule simlar to the econonmc waste doctrine in

contract cases applies to tort damages for injury caused to
property. If restoration is inpracticable or the cost of
restoring the injured property to its original condition is
“‘disproportionate to the dimnution in the value of the |and
caused by the trespass,’” danages are neasured by the difference
in the value of the |and before and after the harm “‘unless
there is a reason personal to the owner for restoring the
original condition.”” Superior Construction Co. v. Elno, supra,
at 9 (quoting Restatenent (Second) of Torts 8 929 cmt. b (1977)).
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m srepresentation and for consequential pecuniary |osses that could
be proven wth reasonable certainty and not on the basis of
specul ati on or conjecture. See Asibein Assoc., Ltd. v. RII,
supra, at 276; Rei ghard v. Downs, 261 Ml. 26, 36 (1971)(party
injured by surveyor’s negligent msrepresentation not entitled to
recover lost profits that were based upon speculation and
conj ecture).

In urging the lower court to instruct the jury that it could
award danages for “loss of use and enjoynent,” the honeowners,
t hrough counsel, informed the court that they “[were] not asking
for loss of rental value” but were seeking damages for:

[ T]he type of loss that they can’'t use their basenents.

Its the type of loss that they have a lot of tension

bet ween the spouse and the husband. They don’t enjoy

their hone when they walk in there and think about what

the fungus m ght be in the basenent or think about in a

few nmonths when the winter conmes the water table is

com ng up again, that they don't enjoy being there.

The damages that the honeowners were seeking for |oss of use
of their basenents (and their yards) were subsuned in and were not
di sti ngui shabl e fromthe damages that they were seeking for loss in
fair market value of their properties. The conditions that the
homeowners contended nade their properties defective, and
irreparably so, were the water and drainage problens that they
asserted made their basenents and yards unusable. The only non-

specul ative val ue that could be assigned to the honeowners’ | oss of

use of those portions of their properties would be the difference
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bet ween the val ue of each property with a usabl e basenent and yard
and its value w thout a usable basenent and yard, at a single point
intime, i.e., loss in fair market val ue.

If we analogize to the property damage cases cited by the
homeowners in support of their “loss of use and enjoynent” damages
argunent, we reach the sanme concl usion. Maxa is especially
instructive for our purposes. There, a nmunicipality dredged its
bay shore line to create a yacht basin, causing fill material to
spread in front of the plaintiff's property and to cut off his
access by boat to the bay. The plaintiff was able to remain in the
property but could no |onger house his boat at the water’s edge.
He had to nove the boat and pay storage and wharfage charges to
keep it el sewhere. The Court explained that the proper neasure of
damages for the plaintiff’s permanent deprivation of his custonmary
use of the waterway was the difference between the fair market
val ue of his property before and after the injury. The plaintiff
could not recover for |oss of “usable value” of the property as
cal culated on the basis of loss in rental value because he had
remained in the property. Lost rental value thus would constitute
doubl e conpensation. On the other hand, the suns paid by the
plaintiff for boat storage and wharfage charges were recoverabl e as
distinct items of |oss brought about by the defendant’s
interference with the plaintiff’s normal use of his property.

Maxa, 177 Md. at 182-83.
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By conparison, in the case sub judice, the honmeowners did not
| ose any rental value, as they concede, nor did they introduce
evidence of any expenditures akin to the consequential damages
incurred by the | andowner plaintiff in Maxa. Wen pared to their
essence, the “loss of wuse and enjoynent” danmages that the
honeowners sought were damages for nental distress attendant to
their clainmed pecuniary injuries. The trial court ruled separately
t hat the honeowners could not recover damages for nental distress
and that ruling has not been challenged on appeal. Accordingly,
the trial court did not err ininstructing the jury that it could
not award damages for “loss of wuse and enjoynment” of the

properties.

11

The honeowners contend that the trial court erred in granting
Lovell’s nmotion for judgnent on their CPA claim because their
evidence was legally sufficient to neet the *“actual injury”
requi renment of the statute. Lovell contends that it was not. In
reviewing the trial court’s grant of the notion for judgnent on the
CPA claim we conduct the sanme analysis as it did, viewng the
evidence in the light nost favorable to the honmeowners and
affirmng only if the evidence was insufficient to send the claim
to the jury. Cavacos v. Sarwar, 313 Md. 248, 250 (1988); M. Rule

2-519(b) .
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Section 13-408(a) of the CPA creates a private right of action
“to recover for injury or loss sustained . . . as the result of a
practice prohibited by [the CPA].” Md. Code Ann. (1990 Repl
Vol .), 8§ 13-408(a), Com Law Article. In Gtaramanis v. Hallowell,
328 Md. 142, 151 (1992), the Court of Appeals held that “[i]t is
mani fest fromthe | anguage enployed in 8 13-408(a) that the Ceneral
Assenbly intended that a plaintiff pursuing a private action under
the CPA prove actual ‘injury or loss sustained.’””; see also Golt v.
Phillips, 308 Ml., 12 (1986)(“in determ ning the damages due the
consuner [under the CPA], we nust look only to his actual |oss or
injury caused by the unfair or deceptive trade practices”). I n
addition, “[s]ection 13-408(a) . . . requires an aggrieved consuner
to establish the nature of the actual injury or loss that he or she
has allegedly sustained as a result of the prohibited practice.”
Ctaramanis, 328 M. at 152.

As we have explained in parts | and Il, when viewed in the
light nost favorable to the honmeowners, the evidence and all
favorabl e inferences that could be drawmn fromthe evidence did not
i nclude any proof of cost of repair damages and was not legally
sufficient to prove loss in fair market value or “loss in use and
enjoynent” of the properties. The trial court correctly granted
Lovell’s notion for judgment on the ground that the honeowners

could not prove that they had sustained an actual injury or |oss by

-31-



any legally accepted neasure of damages.

JUDGVENT AFFI RMED

CCSTS TO BE PAI D BY APPELLANTS
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