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Appel  ant, Hassan Handan (Handan or appellant), a Harford
County pawnbroker, contended unsuccessfully in the Crcuit Court
for Harford County that sections 188-3 and 188-4 of the Harford
County Code were preenpted by Title 12 of the Maryland Busi ness
Regul ation Article. Section 188-3 requires “[e]very pawnbroker
doing business in the county” to submit to “the Sheriff of the
County, a list of articles bought, traded or pledged” daily.
Section 188-4 spells out in detail what nust be included in that
list. W would affirmbut for the failure of the trial court to
i ssue a declaratory judgnent. For that reason we shall vacate the
j udgnment below and remand this case for entry of a declaratory
j udgnent consistent with this opinion.

Questions presented by Handan are:

(1) Are the Harford County O dinances which
the Harford County Governnent found
appellant to have violated preenpted by
Title 12 of the WMryland Business
Regul ation Article?

(2) Assum ng arguendo that the Harford County
Governnent did have jurisdiction to
regulate appellant’s activities as a
pawnbr oker, did the Harford County
Governnment err in failing to explain the
basis of its decision and failing to
address appel l ant’s argunent that twenty-
three of +the itens which appellant
allegedly failed to report to the Harford
County Governnent fell outside of the
Harford County Governnent’s jurisdiction?

Not surprisingly, Klinmovitz, Harford County’s Director of
Adm ni stration, and Harford County see the mtter sonewhat

differently. The questions as presented by himand the County on



his behal f are:

(1) Is the decision of the Harford County
Director of Admnistration, Larry W
Klinmovitz, or the decision of the Harford
County Director of the Departnent of
| nspecti ons, Li censes and Permts,
Richard D. Lynch, subject to appeal to
the Grcuit Court (as opposed to judici al
review by neans of an original action
filed in the Grcuit Court)?

(2) |Is Handan entitled to a wit of mandanus
preventing the two nonths suspension of
hi s pawnbroker’s |icense?

(3) Does Title 12 of the Maryl and Busi ness
Regul ati on Article which regul at es
deal ers and, under certain circunstances,
pawnbr okers preenpt Chapter 188 of the
Harford County Code which regulates
pawnbr oker s?

(4 Is the Harford County Director of
Adm ni strati on, Larry W Kl i nmovi t z,
required to nmake findings of fact or to
explain the basis of his decision when he
is not the admnistrative agency that
suspended Handan’s |icense?
We distill the issues before the Court into:

(1) Was the case properly before the trial
court?

(2) Were the findings of fact adequate?

(3) Was the Harford County public local |aw
preenpted by state | aw?

(4) Was the trial judge's decision otherw se
correct?

Facts and Procedural Background

This case is a procedural ness, as wll appear as we set forth



the proceedings in the circuit court.

Harford County, pursuant to the home rule provisions of the
Maryl and Constitution, has adopted a charter. Accordingly, it is
permtted to enact public |ocal |laws applicable to that county. As
previously indicated, Chapter 188 of its county code in section
188-3, requires every pawnbroker doing business in the county to
supply daily to the sheriff of that county “a list of articles
bought, traded or pledged,” while section 188-4 states what nust be
included in that |ist.

Appel l ant is a pawnbroker in the Edgewood section of Harford
County, trading as Starlite Coin & Pawn. During the week of Mrch
30, 1992, representatives of the Harford County Sheriff’'s Ofice
visited himand explained to himlegal requirenents relative to his
reporting of pawn transactions. This was shortly after he began
busi ness. Thereafter, the sheriff’'s departnent by letter dated
April 27, 1992, advised him that he had not conplied with the
regulation and if he failed to do so “within 10 busi ness days of
the date of receipt of [the] letter,” action would “be taken to
suspend [his] license . . . .7 This letter was sent certified
mail, return receipt requested. Apparently, he understood this
| anguage because he seens to have conplied with the reporting
requirenents for a substantial period of tinme thereafter.

I n June of 1995, the Harford County Sheriff’'s Ofice, while

i nvestigating a breaking and entering, discovered that the all eged



victim had rented a VCR and television from another place of
busi ness and t hen pawned them at Handan' s establishnent. This took
pl ace on two separate dates in My of 1995. These itens were
reported as stolen in the breaking and entering. | nvestigators
di scovered that there was no report from Handan concerni ng these
pawn transactions.

Under date of June 27, 1995, the sheriff’s office brought to
the attention of R chard Lynch, Director of Inspections, Licenses,
and Permts of Harford County, these derelictions and other factors
whi ch suggested to that office “the possibility that [pawn] tickets
[were] being issued for itens not reported to the Sheriff’s
Ofice.” The sheriff’'s office “request[ed] that [Lynch] consider
a suspensi on/revocation hearing concerning this matter.” A
heari ng was held. Handan appeared and was represented by counsel.
Lynch’ s decision was announced in a letter to Handan's attorney
that stated in pertinent part:

“Correspondence dated April 27, 1992,
from Deputy First Cl ass D ane  Newt on
specifically apprised your client of Section
188-3 of the Harford County Code and warned
himat that tine that he nust conply with that
regul ati on. Your client’s testinony at the
hearing informed this Adm nistrator that on or
about January of 1995 he el ected i ndependently
to operate his own pawn shop outside the
requi renents of Harford County Code Section
188-3 and Section 188-4. Wen | questioned as
to why he changed his business practice he
informed ne that it was sinply to save

unnecessary paperwork for his business as well
as the Sheriff’s Departnent.



CONCLUSION: | find that your client did
freely and willingly operate his pawn shop in
direct wviolation of Harford County Code
Section 188-3 and hereby suspend his
operators’s license effective Septenber 15,
1995 to Novenber 15, 1995.

| also find that your client did freely
and willing operate his pawn shop in direct
violation of Harford County Code Section 188-4
(A) and hereby suspend his operators [sic]
license effective Septenber 15, 1995 to
Novenber 15, 1995."! [ Enphasi s supplied].

Handan was advised of a right of appeal to Larry W Klinovitz,
Harford County’'s Director of Adm nistration.

No i ssue was raised before Lynch concerning the preenption by
state statute of the county code provisions relative to pawbrokers
here in question. No evidence was presented to show that twenty-
three of the 129 itens at issue net the definition of *“precious
metal object” under the state statute and thus, pursuant to a
contention presented to us, could not be policed or regul ated by
t he county.

Harford County has in effect what it calls “Admnistrative
Rul es of Procedure for Regul ations and Hearings.” These are not
laws. Rule R2.4 provides that in a situation such as the case at
bar an appeal lies to the Director of Admnistration, which
Klinovitz is. Handan appeal ed. He appears to have raised the

preenption issue for the first time before Klinovitz, who found no

various stays have prevented the suspension fromtaking
effect. Thus, the issue before us is |ive.
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preenption and uphel d the suspension.

Handan then filed in the Grcuit Court for Harford County what
he styled as a petition for judicial review of the decision of
Klinovitz, attaching a copy of that decision. The County countered
on behalf of Klinovitz with a nmotion to dismss. (In an earlier
generation we would have referred to it as a denurrer.) The notion
asserted that the court was “wi thout jurisdiction to hear an appeal
of the County Adm nistrative Decision at issue . . . .”

Handan then filed an anended petition. He said he “anmend| ed]
his Petition for Judicial Review and, in the alternative, brings an
action for declaratory relief . . . .7 He asserted that “the
Klinovitz decision was arbitrary and capricious and . . . otherw se
illegal” because of the alleged preenption; that if the code
provisions did apply to him “the hearing bel ow was contam nat ed
with illegal evidence since the allegations against M. Handan
i ncluded the assertion that [he] had violated the Harford County
Code by failing to report property itens which clearly fell within
the category of second hand precious netal objects, coins and
num smatic itens” (exenpt under the state statute fromregul ation);
that his right to appellate review was |limted because the
proceedi ng before Klinovitz “was not stenographically recorded or
transcribed but, instead, was notated by secretarial shorthand”;
and that the decision by Klinovitz “fail[ed] to nake a specific

finding of fact as to why he chose to uphold the two-nonth



suspension at issue and, therefore, violate[d] M. Handan' s right
to be inforned as to the basis of the decision,” which, he said,
“constitut[ed] a deprivation of M. Handan’s rights to due
process.” He prayed a declaration that the decision was “arbitrary
and capricious, illegal and . . . otherwise null and void . . . .”

The trial judge treated the action as one for mandanus. He
regarded this proceeding as governed by the Admnistrative
Procedure Act and thus the test was whether there was substanti al
evidence from the record as a whole to support the agency’s
decision. He found no conflict between the State and County | aws.
Anmong ot her things, he pointed to the revisor’s note to Title 12
of the Business Regulation Article, which we shall later quote. He
found without nerit the argunent that there were insufficient
findings of fact. He further found that Handan “know ngly chose to
di sregard” the requirenents for reports to the sheriff’'s office.
Noting that the license at issue here “easily could have [been]
suspended . . . for a longer and perhaps nore appropriate tine
period,” but instead was suspended for but two nonths, he said that
he “wW ould] not second guess or nodify the suspension period of
Appel lant’s license.” Accordingly, the decision of the D rector of

Adm nistration was affirnmed. This appeal followed.

|. WAs the Case Properly Before the Trial Court?

Klinovitz argues that the adm nistrative decisions here are



not subject to the provisions of the Adm nistrative Procedure Act
and thus are not subject to appeal to the circuit court.

No one has pointed to a statutory provision for appeal to the
circuit court. Such would be necessary for there to be a right of
appeal . In Ubana Cvic Assn., Inc. v. UWUbana Mbile Village
Inc., 260 Md. 458, 272 A 2d 628 (1971), the Court of Appeals was
faced wth an attenpt to appeal approval of a subdivision plat for
a nobile hone park. Judge Digges there said for the Court:

We have determned . . . that not only nust
the appellants’ case be dism ssed for |ack of
jurisdiction in this Court, Mryland Rule
835(a)(2) and (b)(1), but the appellee’s

initial appeal to the circuit court nust also
be dismssed for a lack of jurisdiction in

that court. See Barnett v. Charles County,
206 Md. 478, 485, 112 A.2d 492 (1955)." Id.
at 460.

The Court further said that the actions there in question were not
“reviewabl e under the Admnistrative Procedure Act since county
agencies are not included within its provisions,” and that “it
shoul d not be thought that the Maryl and Rul es regul ating appeal s
fromadm nistrative agencies . . . can grant a right of appeal.”
ld. at 462. The opinion concluded by stating, “Nei t her the
appellant nor the appellee are without a renedy, for they may
utilize mandamus or seek appropriate equitable relief in an
original action in their attenpt to resolve the |l egal status of the
proposed nobile hone park.” Id. at 463.

Al though perhaps inartfully phrased, we regard Handan' s



“amended petition for judicial review as essentially an original
action for declaratory relief. Obviously, as we shall point out,
if this were an action for declaratory relief the trial court had
jurisdiction, notwithstanding the fact that the trial judge
addressed the issues in terms of mandanus.

Maryl and Code (1973, 1998 Repl. Vol.), section 3-403(a) of the
Courts and Judicial Proceedings Article states, “Except for the
District Court, a court of record within its jurisdiction may
declare rights, status and other |egal relations whether or not
further relief is or could be clained.”

It follows that the County was in error when it suggested to
the trial judge in its response to the anended petition that the
court | acked subject matter jurisdiction over the cause of action
and that the conplaint failed to state a claimupon which relief
can be granted. Cting alnost a half-page listing of cases, the
Court of Appeals in Broadwater v. State, 303 Ml. 461, 465, 494 A 2d
934 (1985), pointed out that “[l]egions of [its] cases hold that a
demurrer, the type of notion to dismss [t]here involved, rarely is
appropriate in a declaratory judgnment action.” The Broadwat er
court quoted fromHunt v. Mntgonmery County, 248 Ml. 403, 237 A 2d
35 (1968), where Chief Judge Hammond said for the Court:

The reason is plain why a dermurrer should be
used in declaratory judgnent actions only to
chal | enge t he | egal availability or
appropri ateness of the renedy.

‘“Where the plaintiff’s pleading sets
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forth an actual or justiciable controversy, it
i's not subject to demurrer since it sets forth
a cause of action, even though the plaintiff
may not be entitled to a favorabl e decl aration
on the facts stated in his conplaint; that is,
in passing on the demurrer, the court is not
concerned wth the question whether the
plaintiff is right in a controversy, but only
with whether he is entitled to a declaration
of rights wth respect to the matters
al | eged.’ 22 Am  Jur. 2d Decl aratory
Judgments, 8§ 91 (1965).

| d. at 409.

This becane an original action for declaratory judgnment in the
Crcuit Court for Harford County. It thus becane the duty of the
trial judge then to declare the rights of the parties, even though
such declaration mght be contrary to that sought by the
conpl aining party. The Circuit Court for Harford County had
subject matter jurisdiction and the anended conplaint stated a
cl ai mupon which relief could be granted.

Because there was jurisdiction in the |ower court to decide
this case upon the request for a declaratory judgnment we have no
need to consider the issue of mandamus upon which the trial judge
rested his decision. On this subject see Goodwi ch v. Nol an, 343
Md. 130, 145-47, 68 A 2d 1040 (1996), and Crimnal Inj. Conp. Bd.

v. Could, 273 Ml. 486, 514, 331 A 2d 55 (1975).

1. Wre the Findings of Fact Adequate?
Appel lant contends that the decision is arbitrary and

capricious because “the Harford County CGovernnment . . . fail[ed] to
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explain the basis of its decision and failed to address appellant’s
argunent that twenty-three of the itens which appellant allegedly
failed to report . . . fell outside of [its] jurisdiction,” being
second-hand precious netal objects and therefore wthin the
jurisdiction of the State.

This Court has recently reiterated the requirenent that
agenci es nmust nmake and di scl ose findings of fact and concl usi ons of
| aw when rendering decisions. See Mssion Helpers v. Beasley, 82
Md. App. 155, 164, 570 A 2d 382 (1990). The Wrkers’ Conpensation
Comm ssi on was the agency there involved. Judge WIlner there said
for the Court:

For t hose agenci es subj ect to t he
Adm ni strative Procedure Act, the requirenent
that the agency make and disclose specific
findings of fact and conclusions of law is
statutory. See MI. State Gov't Code Ann., 8§
10- 214. But even agencies, such as the
Wor kers’ Conpensati on Conm ssion, that are not
under t hat Act are subject to that
requirement. In Blue Bird Cab v. Dep’'t Enp.
Sec., 251 Ml. 458, 466, 248 A . 2d 331 (1968),
the Court held that “a fundanental requirenent
of the due process of |law in a quasi-judicial
proceeding is the right of the parties to be
apprised of the facts relied upon by the
tribunal in its decision.” See also Baker v.
Board of Trustees, 269 M. 740, 747, 309 A 2d
768 (1973); Turner v. Hammond, 270 M. 41, 55-
56, 310 A 2d 543 (1973); Ccean Hi deaway Condo.
v. Boardwal k Plaza, 68 Ml. App. 650, 656, 515
A 2d 485 (1986).

It is not necessary for the Comm ssion to
wite | engthy opinions, and indeed that is not
what the claimant sought in this case. It is
necessary only that, when deciding a claimor
ot herwi se ruling upon substantive issues, the

11



Commi ssion state the basis for its decision or
ruling.

ld. at 164.

In the context of Code (1977, 1992 Repl.

the Transportation Art. and Code (1984, 1993 Repl. Vo

214(b) of the State Government Art.,

Vol .) § 12-208(b) of
),

Judge Chasanow said for the

§ 10-

Court in Forman v. Mdtor Vehicle Adm n., 332 M. 201, 630 A . 2d 753

(1993) :

The purpose and effect of these sections is to
provide the parties and, ultimtely, a
reviewing court, with the ability to
understand the basis for the ALJ's decision
And, as Judge Adkins said with respect to 8§
10-214(b) in Mtor Vehicle Adm n. v. Mohler,
318 Md. 219, 230, 567 A 2d 929, 935 (1990),
“[i1]f hearing examners followed this
directive scrupulously, it wuld be
hel pful to us, to the circuit courts, and
to the hearing exam ners thensel ves, for
a careful st at enent of facts and
conclusions would force the examner to
focus on the evidence presented and its
sufficiency to support a particular
concl usion.”

Wthout findings of fact on all material
i ssues, and without a clear statenent of the
rational e behind the ALJ's action, a review ng
court cannot properly perform its function.
See Harford County v. Preston, 322 M. 493

505, 588 A 2d 722, 778 (1991) (“This
requi r enent IS in recognition of t he
fundanmental right of a party to a proceeding
before an admnistrative agency to be apprised
of the facts relied upon by the agency in
reaching its decision and to permt mneani ngful
judicial review of those findings.”); Board of
County Commirs v. Ziegler, 244 M. 224, 229,
223 A 2d 255, 257-58 (1966) (remandi ng case to
zoning authority to provide factual basis and
reasons for its action).

12



ld. at 220-21

In this case, Klinovitz, as Director of Adm nistration, was
not the ®“agency” rendering the decision to suspend Handan' s
license. That agency was the Departnent of |nspections, Licenses
and Permts. Klinovitz nerely reviewed that decision on appea
under the existing County procedure.

We have heretofore set forth that which the Director of the
Departnent of |nspections, Licenses and Permits said in his letter
to Handan’ s counsel. The director sufficiently explained his
decision in his letter. Appellant thus was apprised of the facts
and reasons |leading to the suspension of his license. ©Mbreover,
the director outlined the relevant testinony received |leading to
his conclusion that appellant was in violation of certain County
code provisions. He specified those code sections appellant was

found to have violated. W find no error.

L1l Was the Harford County O di nhance
Preenpted by State Law?

Appel | ant argues that the pawnbroker’s licensing provisions
in Chapter 188 of the Harford County Code are not applicable to him
because he holds a license to do busi ness as a second-hand preci ous
met al objects dealer issued by the State of Maryland pursuant to
Title 12 of the Business Regulation Article of the Annotated Code

of Maryl and. He contends that the State licensing statute for
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second hand precious netal dealers conpletely preenpts County
regul ati ons governi ng pawnbrokers.
State | aw establishes the follow ng statutory schene. Under
t he Second-hand Preci ous Metal (bject Deal ers and Pawnbrokers Act,
Code (1992), Section 12-102(d)(1) of the Business Regulation
Article, explicitly provides, “A county or nunicipal corporation
may not enact a law to regulate dealers, coins, or numsnmatic
itens.” However, the statute also provides that “[e]xcept as
otherw se provided in this title, this title does not apply to a
pawnbr oker located in a county that regul ates pawnbrokers unl ess
t he pawnbr oker does business as a dealer.” 1d. at 8§ 12-102(c).
Surprisingly, neither party cited Tal bot County v. Skipper,
329 Md. 481, 620 A 2d 880 (1993), probably the | eading recent case
on preenption. There Judge Eldridge said for the Court:
Under our decisions, state |law may preenpt
|l ocal law in one of three ways: 1) preenption
by conflict, 2) express preenption, or 3)
inplied preenption.”
| d. at 487-88.
We found it significant in the recent case of Dashiell Realty
v. Wcomco Cy., 122 MI. App. 239, 249, 712 A 2d 104 (1998), where
there was a contention that a county was barred from inposing
conditions on a special exception by state regulation of solid
waste, that the state statute there at issue required as a
prerequisite to issuing a waste disposal permt a finding that a

site met all zoning requirenents. Here, the statute al so provides,
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as we have said, that “[e]xcept as otherwise provided in this
title, this title does not apply to a pawnbroker located in a
county that regulates pawnbrokers unless the pawnbroker does
busi ness as a dealer.” Code (1992) 8§ 12-102(c) of the Business
Regul ations Article. The trial judge found significant, as we have
said, the “Ceneral Revisor’'s Note to Title 12 of the Business

Regul ation Article.” He quoted the portion which said:

After much del i berati on, t he Busi ness

Regul ation Conmttee decided to revise the

definition of dealer to Ilimt the extent to

whi ch pawnbrokers are covered by this title .

Pawnbr okers are covered by this law if

they are acting as dealers in particular

transactions. See 8 12-101(b) of this Title.

Clearly, the Ceneral Assenbly intended that | ocal
jurisdictions may regulate in the area of other second hand
property transactions. Therefore, if a local jurisdiction enacts
| egislation regulating pawm transactions, the State statute applies
only to the extent that the pawnbroker is operating as a dealer in
t hose transactions involving second hand precious netal objects.
The controlling state statute does not explicitly preenpt the
authority of local jurisdictions to regulate in this area. The
State statute does not regulate the field so pervasively that there
is no roomfor county action, therefore inplying that the local |aw
IS preenpted. The local regulation does not conflict with the
State statute. Both regulations inpose certain reporting

requirenments that are substantially simlar. Thus the |laws do not

conflict. There is no inconsistency in requiring that a pawnbroker

15



obtain the necessary |icenses that cover all types of transactions

conducted, even if one is issued by the State while another

i ssued by local authorities. W find no preenption.

V. Was the Trial Judge’ s Decision Oherw se Correct?
The leading case in Miryland on review of actions

adm ni strative agencies is Insurance Commir v. Nat’l Bureau,

is

of

248

Ml. 292, 236 A .2d 282 (1967). In that case Chief Judge Hammond

said for the Court:

Whi chever of the recognized tests the
court uses-substantiality of the evidence on
the record as a whole, clearly erroneous,
fairly debatable or against the weight or
preponderance of the evidence on the entire
record -- its appraisal or evaluation nust be
of the agency's fact-finding results and not
an independent original estimate of or
decision on the evidence. The required
process is difficult to precisely articulate
but it is plain that it requires restrained
and disciplined judicial judgnent so as not to
interfere wth t he agency's factual
concl usions under any of the tests, all of
which are simlar. There are differences but
they are slight and under any of the standards
the judicial review essentially should be
limted to whether a reasoning m nd reasonably
coul d have reached the factual conclusion the
agency reached. This need not and nust not be
either judicial factfinding or a substitution
of judicial judgnent for agency judgnent. See
4 Davis, op. cit. 88 29.01, 29.02, 29.03,
29.06, 29.07, 29.10; 2 Cooper, op. cit. Ch.
XIX, 8 7, 2 Am Jur. 2d Adm nistrative Law 88
616, 620, 621, 659, 661; the mjority and
concurring opinions in N.L.R B. v. Southland
Mg. Co., 201 F. 2d 244; Board v. Qak Hi |
Farns, Inc. and Board v. Levitt & Sons, Inc.,
bot h supra.
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Id. at 309-10.

Al t hough the trial judge did not cite this case, those cases to
which he did refer say essentially the same thing. Cearly, there
were facts before Lynch to support the conclusions he reached, as
the trial judge found.

The trial judge correctly did not attenpt to substitute his
judgnment for that of the Secretary as to the penalty to be inposed.
Such is not the function of a court on review of an action of an
adm ni strative agency.

Al t hough the opinion of the trial judge was not in the form of
a declaratory decree, it was appended to the order which held “that
the decision of the Director of Admnistration be affirnmed.” Its
intent is clear. It was intended to declare the rights of the
parties. However, in Reddick v. State, 213 M. 18, 31, 130 A 2d
762 (1957), Judge Prescott said for the Court:

The decree of a court of equity, and not its
opinion, is the instrunent through which it
acts in granting relief. Alleghany Corp. v.
Al de. Corp., 173 M. 472, 478, 196 A. 418. It
is not necessary that a declaratory judgnment
be in any particular form as long as the
Court, by its decree, actually passes upon or
adj udges the issues raised by the pleadings.
Carter et ux. v. Nance, et ux. (Ky.) 200 S. W
2d 457, 459. And, in this regard, a finding
of fact by the Court, unless it be included in
the decree, is not the decree of the Court.
Enpl oyers Ins. Co. v. Brooks (Ala.), 33 So. 2d
3,5. Alleghany Corp. v. Alde. Corp., supra,
P. 480 of 173 M.

ld. at 31.
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A decl aratory judgnent shoul d have been issued. Accordingly,

upon remand a decl aratory judgnment shall

t hi s opi ni on.

18

be i ssued consistent with

Judgnent  Vacat ed,; Case
Remanded to the Gircuit
Court for Harford County
for Passage of a
Decl aratory Judgnent
Consi st ent wth this
opi ni on; Appellant to pay
t he Costs.



