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Appel | ant Soren Harbom was granted a Judgnent of Absolute
Divorce from appellee Judith Harbom in the Crcuit Court for
Howard County on June 8, 1999. Appellant filed an action for
di vorce on grounds of adultery in My 1996, and appellee filed
a counterclaim for divorce on grounds of constructive desertion
in the sane nonth. A consent order was entered on May 12, 1997,
under which appellant agreed to pay appellee pendente lite
alinony of $2,500 per nmonth and pendente lite child support of
$1,500 per nonth. After the appointnent of counsel to represent
the parties two mnor children, the parties entered into a
Stipulation and Agreenent Regarding Custody, under which they
were awarded joint l|legal custody of both children and appellee
was granted primary physical custody. This agreenent was
incorporated into a Consent Oder entered on June 25, 1997.
After a hearing on appellant’s Exceptions to the Mster’s
Witten Report and Reconmendations, the court awarded appellee
$1,600 in retroactive alinmony and $800 in retroactive child
support in an order entered on June 10, 1998.

The case proceeded to trial on the nerits on Septenber 8,
1998, on appel l ant’ s conpl ai nt and appel l ee’ s anended
counterclaim After the trial court filed its Judgnent of
Absol ute Divorce and appellant filed a Mdtion to Alter or Anend
Judgment on June 11, 1999, the court denied the notion on August

16, 1999, and this appeal ensued. Appel l ant raises six



2

guestions for our review and appellee

rai sing eight questions. Because

address the sane issues, we |ist

renunbered as foll ows:

| . Did the tria
prenupti al

court err

1. Did the trial court err in cl

sone

t hem t oget her,

in determ ning that
agreenent was valid and enforceabl e?

filed a cross-appeal,

of these questions

rephrased, and

t he

assifying certain

property as marital or nonmarital ?

L1l Dd the trial court err in ordering
appellant to transfer title of a van to
appel | ee?

IV. Did the trial <court err in granting appellee

i ndefinite alinony?

V. Did the trial court err in calculating child

support ?

VI. Dd the trial court err in mking a conbined

child support and alinmony award that constitutes
70. 5% of appellant’s net incone?

VI, Did the trial court err in refusing to
consider whether to grant appel | ant a
dependency deduction?

VI, Did the trial court err in awardi ng appell ee
counsel fees?

We answer questions one through six and question eight in the
negative and question seven in the affirmative, thereby
affirmng in part and reversing in part the judgnent of the
trial court.
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FACTUAL BACKGROUND

The parties were nmarried on June 21, 1986, in Montgonery
County, Maryland. Prior to the marriage, on March 31, 1986, the
parties entered into an antenuptial agreenent under which each
party waived “any right or claim. . . in the property of [the
other party, including] all future growh, interest, . . . or
changes in assets, traceable to [the other party’'s] current
ownership of the property.” Appel l ant al so agreed to transfer
title to a home known as the Billow Row property to hinself and
appellee as tenants by the entireties, followng the narriage.
Appended to the document was a listing of appellant’s
substantial premarital assets, wthout valuations; whether this
appendi x was actually shown to appellee is disputed. At the
time of the marriage, appellant’s assets included a significant
stake in A/S Plastnontage, a Danish plastics conpany founded by
appellant’s father; a stake in Plastno Ltd., a Canadian
subsidiary of Plastnontage; several loans to Plastno Ltd. and
Plastnbo Inc., an Anmerican subsidiary of Plastnontage; several
i nvestnment and deposit accounts; a property in Springfield,
Oregon; and the Billow Row property. Most of these assets were
traceable to a gift of shares in Plastnontage in 1962 from
appellant’s parents to appellant. The gift was subject to the

condition that, “[i]n case our son mght get married, both the
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stocks and the dividends from them or anything that m ght
replace these, will belong to him as (his) separate property.”
Appel l ee had no substantial assets at the tinme of the marriage.

After the parties married, they resided at the Billow Row
home, which was transferred to the parties as tenants by the
entireties on March 24, 1988. Two children were born to the
marri age — Kirsten Harbom on October 13, 1987 and Lise Harbom
on Septenmber 24, 1990. In March 1989, the parties purchased as
tenants by the entireties a new hone on Crows Nest, which was
purchased in cash, using nonmarital funds of appellant. The
Bi | | ow Row hone was retained as a rental property.

The parties’ marital difficulties began in 1990. There were
argunents over the prenuptial agreenent, appellee’s Ilack of
fi nanci al i nt erest in appel l ant’ s asset s, appel l ee’ s
relationship with appellant’s famly, and appellant’s |ack of
interest in sexual relations. Appel l ant all eges that appellee
engaged in erratic and sonetines violent behavior; appellee
all eges that appellant was verbally abusive and enotionally
det ached. Appel lant refused to attend counseling sessions on
the grounds that appellee’'s therapist had told her that “no
marriage could be whole with a Prenuptial Agreenent.” Appellee
began an affair in July 1994, that continued until July 1995
when she infornmed appellant of the affair and of her desire to

separ at e. The parties agreed to stay together and work on the
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marriage, but the problens continued and appellee net a man in
Decenber 1995, wth whom she later had another affair.
Appel lant filed for divorce on May 7, 1996.

The parties resided at the Crows Nest hone wuntil their
separation on COctober 1, 1996. In Decenber 1996, the parties
executed a deed transferring the Billow Row and Crows Nest
properties to appellant as sole owner, in exchange for a paynent
of $260,000 from appellant to appellee. Appel l ee used a
substantial portion of this paynent to purchase a hone on
Cl arkson Drive, which she owmns with her father and where she and
t he children reside.

Appellant is forty-one years of age, holds a high school
degree, and has worked for Plastnontage and Plastnpb, Inc.,
during his adult Ilife. Appel lee is forty-one years of age and
holds an undergraduate teaching degree, with a current
certification in special education. At the tinme of the
marriage, she was working as a special education teacher for
Cal vert County Public School s.

Additional facts will be provided as they becone relevant

to our discussion of the issues raised in this appeal.

DI SCUSSI ON
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Al l eging that “[appellant] admtted that neither the assets
or their values were disclosed,” appellee contends that “case
law holds this failure invalidates the agreenent.” We begin
with the proposition that, under general contract principles,
parties should be free to enter into contracts and such
agreenents entered into freely, voluntarily, and wth know edge
of all relevant facts should not be set aside sinply because one
of the parties subsequently decides that he or she made a bad
deal . Coll ege of Notre Dame v. Mdirabito Consultants, Inc., et
al., 32 Md. 158, 173-74 (2000); Mssouri Kan. & Tex. Ry. Co. v.
Harriman Bros., 227 U S. 657, 33 S. . 397 (1913). Absent

fraud, m stake or duress, courts are averse to interfere wth
the right to freely contract unl ess an agreenent IS
unconscionable in its affect or the manner of procurenment or one
party is manifestly in a superior bargaining position, i.e., a
confidential relationshinp. Even so, that inequality nay be
cured by the access to l|legal counsel by the party in the |ess
advant ageous bargaining position. As to antenuptial agreenents,
forty-five years ago, Maryland followed the general rule that
“an antenuptial contract which provides for, facilitates or
intends to induce a separation or divorce of the parties after

marriage is contrary to public policy, and is therefore void.”

Cohn v. Cohn, 209 M. 470, 475 (1955). The rationale was based
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on the Court’s distinction between agreenents that have a
natural tendency to induce separations, and those that represent
a fair and reasonable conprom se, after a separation had
occurred or when one is in imediate contenplation. Id. at 476.

The Court of Appeals, however, in Frey v. Frey, 298 M. 552
(1984), repudiated the prohibition of antenuptial agreenents
based on public policy, observing that “the comon law is
subject to nodification by judicial decision in [light of
changing conditions or increased know edge where this Court
finds that it is a vestigue of the past, no longer suitable to
the circunstances of our people.” 1d. at 562 (citing Felder v.
Butler, 292 M. 174 (1981)). The Court held that “the policy
reasons supporting Cohn [are] no | onger suitable today.”

As a result of that holding, the Court concluded that there
was no longer to be a distinction drawn upon whether an
antenuptial agreement is in contenplation of death of one of the
spouses or the dissolution of the marriage. The Court then went
on to pronounce that the validity of such agreenents nust be
eval uated upon the factors indicated in Hartz v. Hartz, 248 M.
47 (1967).

In Hartz, the Court characterized the nature of the
relationship between the parties and the requirenment for there

to be valid agreenent:
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Levy [v. Sherman, 185 Md. 63 (1945)] and
Otel [v. Cettig, 207 M. 594 (1955)]
establish the law of Miryland to be that
there is a confidential relationship between
a mn and a woman who are about to enter
into an antenuptial agreenent whether or not
they are then engaged and whether or not the
marriage is to be one of convenience; that
this confidential relationship <calls for
frank, full and truthful disclosure of the
worth of the property, real and personal, as
to which there is a waiver of rights in
whole or in part, so that he or she who
wai ves can know what it is he or she is
wai vi ng. If there is adequate know edge of
what t hat frank, full and truthfu
di scl osure would reveal, this my serve as a
substitute though there has been no such
di scl osure. If there is neither proper
di sclosure nor actual know edge and the
all owance made to the one who waives is
unfairly disproportionate to the worth of
the property involved at the time the
agreenent is made, the burden is cast upon
the one who relies on the agreenent to prove
that it was entered into voluntarily, freely
and with full know edge of its neaning and
effect. The reviewing court is nuch nore
apt to find there was voluntary and
under st andi ng execution if the one who |ater
asserts invalidity had independent |ega
advice as to the execution.

The real test in a determnation of the
validity of an antenuptial agreenment is
whet her there was overreaching, that 1is,
whet her in the atnosphere and environnment of
the confidential relationship there was
unfairness or inequity in the result of the

agreenent or in its procurenent. Fr ank,
full and truthful disclosure of what s
being relinquished (or in lieu thereof

act ual knowl edge otherwise available or
obtained) is the key that turns the |ock of
the door leading to inpregnable validity.
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(Enmphasi s added; footnotes omtted.)

Cting Lindey, Separation Agreenents and Antenupti al
Contracts, 8 90-44, the Court addressed the test in determning
the validity of antenuptial agreenents:

If there is not adequate disclosure or

know edge (we will assumne t hat t he
chancellor was not in error in deciding
there was not), the wvalidity of t he

agreenent nust be tested by other standards
— that is, was the benefit to the wfe

comensur at e with t hat whi ch she
relinquished so that the agreenment was fair
and equitable under the circunstances — and

did the subsequent would-be repudiator of
the contract enter into the agreenent freely
and understandi ngly. Li ndey, Separation
Agreenents and Ante-nuptial [sic] Contracts,
8 90-44, points out that failure to disclose

or Jlack of precise knowl edge wll not
necessarily be fatal to the validity of an
antenuptial agreenent, saying: “The test of
the adequacy of the provision wll still
remain, and if it is net, the agreenent nmay
be enforced. For the basic issue is

overreaching, not the absence of disclosure.
If the intended wife is not prejudiced by
the Jlack of information, she may not
repudi ate.”

In determning whether or not the one
who waives was prejudiced or unfairly or
unreasonably treated, either in result or in
being induced to enter into the contract to
wai ve, the courts have weighed and assessed
various pertinent and relevant factors,
including the situation of the parties,
their ages, their respective holdings and
incone, their respective famly obligations
or ties, the circunstances leading to the
execution of the agreenent, the actions of
husband and wife after the marriage as they
tended to show whether the agreenent was
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voluntarily and wunderstandingly mnade, the
needs of him or her who nade relinquishnent,
i ncl udi ng whether or not that one, after the
death of the other, can live substantially
as confortably as before the marriage.
(Gtations omtted.)

Wth respect to the requirenent for disclosure, citing
Li ndey, 8§ 90-44, Hartz observes, “Wiile the disclosure should
be full, fair and open, it has been said it need not be a
drastically sweeping one, and the wfe need not know the
husband’ sl exact neans, so |long as she has a general idea of his
property and resources.” Hartz, 248 Md. at 57, n.4.

From t he above, we glean certain general principles. First,
if the parties wish to insulate the agreenent from subsequent
challenge on the basis of overreaching, full, frank, and
truthful disclosure serves to nake the validity of the agreenent

“inmpregnable.” The alternative to full disclosure is proof that

the disgruntled party had a “general idea” of the spouse’s

Judicial decisions and treatises in 1967 (the year that
Hartz was decided), for the nobst part, enployed the masculine
pronouns, “he,” hinf or “his” and referred to “the husband”
generally as the party who possessed the greater fortune,
income, and financial resources and thus presumably the party
seeking to wuphold the validity of an antenuptial agreenment.
Because of the dramatic increase in the percentage of
prospective wi ves of independent neans and substantial separate
and sole estates, it is just as likely that the sponsor of an
antenuptial agreenent is the wife as the husband. Accordingly,
all references in the discussion herein regarding general
principles as well as language in the decisions cited regarding
general principles is equally applicable to husbands and wi ves.
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property and resources. Wen there is neither full disclosure
or actual know edge and the allowance to the party who waives is
unfairly disproportionate to the worth of the property invol ved,
the party seeking to uphold the agreenent sinply nust shoul der
the burden to prove that it was entered into voluntarily,
freely, and with full know edge of its neaning and effect.

Concerning the validity of the antenuptial agreenent, the
trial court stated:

[ Appel | ee] clainmed that there was no
di scl osure of assets or that the value of
the items in the prenuptual [sic] agreenent
was not disclosed to her. Al t hough the
agreenent does not disclose the value of the
assets, the case law indicates this fact
alone is not dispositive. Here it appears
the [appellee] had her father, who is a
| awer and had know edge of financi al
matters, negotiate the arrangement, or the
agreenent, on her behal f, and an independent
| awer drafted the agreenent. It also
appears to the [c]Jourt from testinony that
[ appel | ee] had reasonably good understandi ng
of what she was giving up. She nay not have
known the dollar anmount, but that does not
change the fact that she knew that Plastno
was worth a lot of nobney, and she gave it
up. Did she nake a wi se agreenent from her
point of view? No. But it’s a binding one.

During the course of appellant’s direct exam nation, the
foll owi ng transpired:

Q Ckay. Did there come a tine when the
agreenent had been prepared?

A. Yes, there did.

Q kay. And what did you do?
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foll ow ng exchange occurred when

A
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| — 1 looked at the agreenent and it
was sent up to ny father for his —for
himto read.

And then how did you know that it was
okay with [appellee]?

Because | knew ny father had forwarded
it to [appellee’s] father and | know
from [appell ee] that he encouraged her
to signit.

Yeah, we had a very nice dinner, and
when dinner was finished [appellee’s
father] said to ne, let us go in here
in the other room and speak about
economi cs.

And the econom cs neant in your m nd?
That meant the Prenuptial Agreenent.

Prenuptial, okay. So when you net with
hi m what occurred?

The first thing that happened was that
he asked nme to tell a little about the

famly history. So — said where all
this nmoney came from and | told him
t hat (1 ndi scernible) had been in

whol esaling and had a wholesaling
busi ness, but that we in 1958 started a
pl astic business called Plastnontage.
That was the beginning of Plastno. And

then | also told him that we have
shares, how many shares (indiscernible)
the sane amount of all of them and

that was 1962, but we have taken and
made it a condition that when they
married they should have a Prenuptial
Agreenent, and that had been nade for
the two sons already. That was in

appel l ant’ s

f at her
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Dani sh, of course. But | translated to
[ appel | ee’s father] what it said.

Paragraph 3 of the prenuptial agreenent reads, in pertinent
part: “This waiver shall attach to all future growh, interest,
di vidends, profits, additions, accunulated incone, or changes in
assets, traceable to, arising out of, or in any way or nmanner

derived from HARBOM s current ownership of the property listed

on Exhibit A~ (Enphasi s added.) Exhibit A, the schedul e of
property w thout valuation referenced in the agreenent,
i ncl udes:

1) Al'l shares of A/'S Pl astnontage

2) Al'l shares of Plastnp Limted

3) Al'l existing accounts, certificates of
deposits, etc. in [appellant’s] name in
Maryl and National Bank and Privatbanken
( Denmar k)

4) Al individual |oans by [appellant] to
Pl astnmo Limted and Pl astno, |nc.

5) All stocks, cash accounts or bonds in
Alex Brown’s and Paine Wber’'s house
accounts in the nanme of [appellant]

6) The property on Shelley Street in
Springfield, Oegon.

In a correspondence, dated January 3, 1986, from appellant’s
f at her to appellee’s father, the fornmer expressed the

expectation that appellee’s father would explain the terns of
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the agreenent to his daughter and

agreenent should be comunicated to

that any objections to the

appel l ant’ s father:

Dear Bob,

This prenuptural [sic] agreenment has
been prepared by attorney at law [Mr. E.
Al exander Adans, Elicott [ sic] Cty,
Mar yl and.

| know, it is inportant for [appellee],
that she wll have a joint ownership of
their common home, and this agreenent wll

take care of that
the Maryl and | aw.

and shoul d be according to

| hope that you can agree and that you
wil | speak with [appell ee] about t he
agreenent, so that she wi |l understand, that
it will have no effect in their daily life.
| appreciate very much your cooperation
in this nmatter, and if you have any

obj ecti ons, please feel

free to contact ne.

Ays and | want you to know, that we are
very happy wth [appellee], and that we
feel, that [appellee] and [appellant] wll
have all possibilities to get a happy and

good |ife together.

We send you our

to yourself and your

regards and best w shes

whol e

Si ncerely yours,

for the new year
famly.
Despite her acknow edgenent that

to the office of the | awer

testified that she did not

appel l ant’ s assets and she further

who prepared the agreenent,

r emenber

she acconpani ed appel | ant
appel | ee
seeing the schedule of

clainmed to have had no nmenory
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of any neeting between her father and appellant’s father or that
t he agreenent was ever explained to her before she signed it.

Fromthe foregoing, the trial court had before it testinony,
as well as correspondence from appellant’s father to appellee’s
father, that the antenuptial agreenent had been forwarded to
appel l ee’s father who had encouraged appellee to sign it. The
antenuptial agreenent, executed by appellee, referenced the
schedul e of appellant’s assets, which at the very |east served
to put appellee and her father on notice of the schedule if it
was not appended to the agreenent.

Moreover, the testinony of appellant’s father was that,
during a conversation regarding the antenuptial agreenent,
appellee’s father had said “where [sic] all this noney cane
[sic] from and | told him that (indiscernible) had been in
whol esaling and had a wholesaling business . . . .” Appellant’s
father also told appellee’s father that, for business reasons,
he had insisted on prenuptial agreenments when two of his other
sons had married. Fromthe testinony regardi ng the substance of
the conversation between the fathers of appellant and appellee
in their meeting after dinner and the correspondence concerning
the antenuptial agreement sent to appellee’s father, the tria
judge could certainly infer that appellee’s father had rel ayed

the information received during his conversation to his daughter
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and had discussed whether she should agree to the terns
cont ai ned t herein.

Significantly, appellant’s father underscored the fact that
there were business reasons for his insistence that his sons
have antenuptial agreenents executed before they married and a
further inference is that appellee’s father, a Harvard-trained
tax attorney, understood that, given the nature of the property
as nonmarital, appellee would have no legal claim to the value
of appellant’s assets at the tine of the marriage even w thout
the antenuptial agreenent. As an attorney negotiating in his
daughter’s best interest, therefore, he sought to have their
residence at Billow Row conveyed from appellant to appellant and
appel l ee as tenants by the entireties.

As noted earlier, appellant is forty-one years of age and
a high school graduate who has worked for Plastnontage and
Plastmo, Inc. for his entire adult life. Appellee, also forty-
one years of age, 1is a college graduate wth a current
certification in special education. Although appellant’s assets
and incone are substantially greater than appellee’'s, his
holdings are, for the nobst part, derived from the famly
busi ness. Regardi ng the actions of husband and wife after the
marriage as tending to show whether the agreenent was
voluntarily and understandingly nade, al | of appel l ee’ s

protestations that she was unaware of appellant’s assets and
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that she did not knowngly and intelligently execute the
antenuptial agreenent, are contradicted by the circunstances
|l eading to the execution of the agreenent. Those circunstances
include the fact that appellee acknow edged going to the |aw
office of E. Alexander Adans to execute the agreenent, the
extensive discussions between her father and appellant’s father
about the nature and extent of the famly business of appellant,
the correspondence in which appellant’s father advi sed
appellee’s father to “feel free to contact nme” if he had any
objections, the fact that, as a result of the negotiations of
appellee’'s father, appellant’s residence was deeded to husband
and wife, jointly, and, notably, appellee’s father was a
Harvard-trained tax attorney who actively participated in the
negoti ati ons and execution of the antenuptial agreenent.

The trial court, in observing that the agreenent “[did] not
di sclose the value of the assets,” stated that the case |aw
indicates that this fact alone is not dispositive. The court
noted that appellee’s father is a |lawer, that he negotiated the
agreenent on his daughter’s behalf and that appellee *“had
reasonably good wunderstanding of what she was giving up.”
Al t hough the court did not cite to Hartz or the particular “case
law’ to which she referred, it is well settled that trial judges
are presunmed to know the law and apply the law correctly to the

case before them Strauss v. Strauss, 101 M. App. 490, 511
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(1994). The lower court, in noting the aforenentioned
circunstances leading to the execution of the agreenent, set
forth the substance of the rational e underpinning her concl usion
that, notw thstanding that there was no valuation of the assets
on the schedule of appellant’s property, “she knew that Plastno
was worth a | ot of noney, and she gave it up.”

We are satisfied that this finding, under the circunstances
of the case sub judice, is consistent wth the principle
espoused in Lindey, Separation Agreenents and Antenuptia

Contract, 8 90-44, that the disclosure need not be a drastically

sweeping one and the wife need not know the husband s exact
means so long as she has a general idea of his property and
resour ces. The discussions between appellant’s father and
appel lee’s father regarding the nature and extent of the Harbom
famly holdings and the logical conclusion that appellee’s
father shared that information wth her in the course of
negotiating the agreenent anply support the court’s finding that
appellee knew that she was relinquishing any claim to
substantial hol di ngs. Wiile the value of the items was not
di scl osed, the court found that appellee had actual know edge of
every fact regarding appellant’s assets and inconme that she was

interested in or sought to di scover
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As we noted earlier, however, even if the court had found
that there was neither full disclosure or actual know edge, the
agreenent is not necessarily rendered invalid. As Hartz points
out, the burden is sinply “cast upon the one who relies on the
agreenment to prove that it was entered into voluntarily, freely
and with full know edge of its neaning and effect.” |ndeed, the
court’s finding discussed the nobst cogent factors which would
i ndicate that appellee entered into the agreenent voluntarily,
freely and with full knowl edge of its meaning and effect and
that there was no overreaching. W find nothing in Hartz or
decisions cited therein which require that the trial judge utter
the words “appellant has sustained his burden” in order for the
findings of fact to support adequately the conclusion that the
agreenent was vol untary.

As the Court noted in Hartz, “The real test in a
determnation of the validity of an antenuptial agreenent is
whether there was overreaching, that is, whether in the
at nosphere and environnment of the confidential relationship
there was unfairness or inequity in the result of the agreenent

or in its procurenent.” Hartz, 248 M. at 57. More to the
point, as Hartz explains, “For the basic issue is overreaching,

not the absence of disclosure. If the intended wife is not
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prejudiced by the lack of information, she may not repudiate.”?
Not only was there no evidence of overreaching in the case sub

judice, appellee, with benefit of |egal counsel, was given every

opportunity to object or make a new proposal if the terns of the
agreenent were not acceptable to her. Consequently, the

antenuptial agreenent was valid and enforceabl e.

Appel I ant contends that the trial court erred in classifying
certain property as nmarital or nonmarital. He argues that the
| ndi vidual Retirenent Account (IRA) in appellee’s name and her
current residence on Carkson Drive should have been found to be
marital property. Appel l ee disputes this contention and, for
her part, argues that the Billow Row and Crows Nest properties
shoul d have been found to be marital property.

Maryl and Code (1999 Repl. Vol.), Fam Law (F.L.) § 8-201(e),
defines marital property as foll ows:

(1) “Marital property” neans the property,
however titled, acquired by 1 or both
parties during the marri age.

(2) “Marital property” i ncl udes any
interest in real property held by the

2| ndeed, under certain circunstances, an intended spouse nay
assent, as part of the antenuptial agreenent, to forego
di sclosure of the other spouse’'s assets, so long as the
assenting party entered into the agreenent voluntarily, freely,
and with full know edge of its meaning and effect.
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parties as tenants by the entirety
unl ess the real property is excluded by
val i d agreenent.

(3) Except as provided in paragraph (2) of
this subsection, “marital property”
does not include property:

(1) acquired before the marri age;
(1) acquired by inheritance or
gift froma third party;
(tii)excluded by valid agreenent; or
(1v) directly traceable to any of
t hese sources.
Wth this definition in mnd, we shall consider each disputed

itemin turn.

Appel l ee’s | RA

Appel I ant contends that the trial court erred in classifying
the IRA in appellee’s nane as nonmarital, arguing that the |IRA
was a gift from appellant to appellee. Appel | ee counters that
appel lant deposited the nobney into the account wth the
“intention to give up any future clainf in the funds, noting
that appellant normally took care that all property was titled
solely to hinself.

Appel l ant states that “[i]t is elenmentary that a gift
bet ween spouses is marital property,” citing our decision in
Choate v. Choate, 97 M. App. 347 (1993). Unfortunately, the
law on gifts between spouses is anything but elenmentary. In
Maryl and, questions of legal estates in property are separate

fromthe classification of property as “marital” or “nonmarital”
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under the Property Disposition in Divorce Act (the Act).® See
Wat son v. Watson, 77 M. App. 622, 633 (1989). Wth regard to
gifts, then, "“even if a party proves a gift of the title, it
does not transnmute the property from nonmarital to marital.”

Choate, 97 Ml. App. at 360 (citing Watson, 77 M. App. at 636).

Wiile gift of the title my be presuned under sone
circunstances “to establish a gift of the status of the property
under the Act in addition to the legal estate, thereby effecting
a transnmutation of the property from nonmarital to marital or
vice versa . . ., proof of all of the elenents of such a gift is
required.” Wat son, 77 M. App. at 633. These elenents are
“donative intent, delivery or relinquishment of dom nion, and
acceptance (which is presuned in the absence of evidence to the
contrary),” id., each of which nust be proved by the donee by
cl ear and convincing evi dence. Dorsey v. Dorsey, 302 M. 312,
318 (1985). The donative intent required is the “intention to
give or relinquish the contingent equitable claim that arises
from the marital/nonmarital status of the property. . . .7

Wat son, 77 Md. App. at 633.

31978 Md. Laws ch. 794 (codified as anended at F.L. 88 8-201
to 8-213).



- 23 -

In the case sub judice, the court reasoned that the |IRA was
nonmarital because “[f]romthe testinony . . . | think it was a
gift” from appellant to appellee. W interpret the court’s
statenment as a finding that appellant nade a gift of his |ega
and equitable interest in the IRA funds; thus, the court did not
err in this determnation. Appel lant was neticulous in his
financial record-keeping and he took care that all of his
significant investnment and real estate holdings — even the
famly cars —were titled solely in his nane. The properties
that were not so titled were: the Billow Row property, which
was titled as tenants by the entireties, pursuant to the
antenuptial agreenent; the Crows Nest property, which appell ant
had titled as tenants by the entireties to nake appellee
confortable in the marriage and to get her excited about the
house; and the IRA, which appellant created primarily with his
nonmarital funds, also to neke appellee confortable in the
marri age.

Appel lant testified that “the Prenuptial Agreenent was a big

concern for [appellee]. She constantly tal ked about it.
[ S|he wanted to own everything that | owned. She wanted the
Prenuptial Agreement torn up.” It is reasonable to believe from

this testinony that appellant created the IRA to alleviate
appel l ee’s concern that she had nothing in the marriage. When

contrasted with appellant’s usual practice of titling everything
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solely in his nane to ensure his equitable interest therein, his
creation of the IRA in appellee’s nanme may be interpreted as
evidencing an intent to relinquish his equitable interest in
those funds. The trial court did not err in classifying the IRA

as nonmarital.

Bill ow Row, Crows Nest, and O arkson Drive Properties

Appel  ant argues that the Cdarkson Drive residence should
have been classified as nonmarital because it was purchased by
appellee during the marriage and the trial court did not find
that it was excluded by “valid agreenent.” Appel | ee counters
that, when appellant paid appellee $260,000 for her one-half
interest in the Billow Row and Crows Nest residences, the
parties agreed that the noney and the house purchased therewith
were the nonmarital property of appellee. She argues in the
alternative that, if there was no valid agreenent, the Billow
Row and Crows Nest residences should be classified as marital
property as well.

The court reasoned as foll ows:

According to [appellant] both the Bill ow Row

and the Crows Nest i nt erest of t he
[appellee] was in exchange for the two
hundr ed and Si xty t housand dol l ars
($260, 000. 00). Ther ef or e, the [c]ourt

determnes that Billow Row and Crows Nest is
[sic] non-marital property, each property
belonging to [appellant]. Cl arkson Drive
property. This is the property that
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[ appel | ee] purchased wth the noney she

received in exchange for Billow Row and

Crows Nest. Court finds that this is non-

marital property. Carkson Drive belongs to

[ appel | ee].
The evidence supports a finding that these properties were, in
the words of F.L. 8 8-201(e), “excluded by valid agreenent.”
The exchange between the parties was a distribution of property
intended to be separate from any judicial determnation of a

nonetary award. Consequently, the court did not err in

classifying these properties as nonnmarital.

Appel l ant next contends that the trial court erred in
ordering that he "transfer his right, title, and interest in
the [Chrysler] van to [appellee].” The van was titled solely in
appellee's nanme and the parties stipulated that the van was
nonmarital . Appel lant points out that F. L. 8 8-202(a)(3)
prohibits a court from transferring the ownership of property
bet ween parti es. Appel | ee responds that appellant's counsel
tw ce consented to such a transfer, giving the court authority
to order the transfer of title.

On the day the trial court announced its decision, the

parties' counsel discussed with the court a docunent |isting the



issues on which they had

col | oquy occurr ed:

[ APPELLANT' S
COUNSEL] :

[ APPELLEE' S
COUNSEL] :

[ APPELLANT" S
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reached agreenent. The

[ T]here was an issue
about the value of the

Chrysl er van. If I can
refresh your
recoll ection, the
Chrysler van belongs to
[appellant]. . . . W
told Your Honor that we
woul d convey it. The
agreenent was it would
be val ued at ei ght
t housand dol | ars

($8,000.00) and :
if the [c]ourt grants a

nonet ary awar d, we
would get a credit for
t he ei ght t housand
dol | ars ($8, 000. 00)

that is being conveyed
wth title to the van

under t he [clourt's
O der.

I j ust want ed to
comment on the
automobile. . . . [We

did work out the val ue,
but | didn't want the
[c]ourt to gain the
inpression that we felt
it neccessarily [sic]
should be sonme sort of
of fset agai nst

the nonetary award

foll ow ng
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COUNSEL] : [We still . . . think
that the [c]ourt ought
to, and we consent to
it as part of t he

[c]ourt’s O der, to
transfer the van [and]
what ever equi t abl e

consi deration you give

to that you give to

t hat .
The court later stated in its decision that “[appellee] has
pri mary physical custody of the children by this Oder, and she
needs the van for the children’'s benefit. | did not therefore
compute the eight thousand dollars ($8,000.00) value as an
of f set. Court orders that [appellant] transfer his right,
title, and interest in the van to [appellee].”

Famly Law 8§ 8-202(a) “denies the court the power to
transfer property, other than noney, as a part of an award.”
Droney v. Droney, 102 M. App. 672, 690 (1995) (citation
omtted). W stated in Fox v. Fox, 85 M. App. 448 (1991),

therefore, that “[a]bsent consent of the parties, ordering the

transfer of the husband’s property to the wife, instead of
i ncreasing the nonetary award pro tanto, was i nproper.” ld. at
453 n.2 (enphasis added). On the other hand, “the court can
nmerge the ternms of a deed, agreenent, or settlenent nmade between
the parties during the divorce as part of the divorce decree.”
Droney, 102 M. App. at 690 (citing F.L. 8 8-105(a)). In the

case sub judice, the court ordered the transfer of the van only
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with appellant’s consent, stated twice by his attorney in open
court. Though appellant’s counsel first conditioned the consent
on the recognition of the van's value as an offset to any
nmonetary award, his second statenment made clear that appellant
consented to the transfer regardless of whether such an offset
was nade. The court did not err in ordering appellant to

transfer the van to appell ee.

|V

Appel l ant next contends that the trial court erred in
granting appellee indefinite alinony. He argues that appellee’s
job prospects are good and that the parties’ projected incones

are not so disparate as to neet the statutory requirenent for

awarding indefinite alinony. Appel l ee responds that the
parties’ future standards of |I|iving, especially considering
appel l ant’ s significant asset s, will be unconsci onabl y
di spar at e.

The court, in deciding the issue of alinony, nethodically

went through the factors required to be considered by F.L. § 11-
106(b) in determning the alinony award. It specifically found
that appellee “has the ability to be wholly self-supporting once
she gets a job in her field of special education,” but that

appellee could not be expected to begin work until the next
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school vyear. It found that, during the twelve-year nmarriage
the parties “lived well, wupper class, but not extravagantly”
and, that both parties contributed equally to the well being of
the famly. Wth regard to the circunstances that led to the
parties’ estrangenent, the court repeated its reliance on the
grounds of a two-year separation in granting the divorce,
further stating that “there appear[s] to have been m stakes nade
on both sides.” Both parties were in their early forties.

Though the court noted that appellee “had been suffering from

certain anxieties stenmng from the divorce,” it did “not
consider this to be an inpedinment to working . . . outside the
honme.” The court found that appellant had the ability to neet

his own needs as well as those of appellee and their children,
due to his annual incone of “in excess of a hundred thousand
dollars,” his “tw and a half to three mllion dollars in
i nvestnents,” his lack of debt, and the fact that “[h]e does not
live extravagantly.” Appellee had “in excess of a hundred and
fifty thousand dollars” in assets, including an IRA and the
equity in the hone in which she and the children reside.

The court awarded appellee $4,100 in nmonthly rehabilitative
alinmony until October 1, 2000 because “by then [appellee] wll
have secured a job, if in fact she obtains one.” Per manent

nont hly alinony of $1,200 was al so awar ded
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because of the dispirit [sic] standards of

living, and taking into account, based on

the testinony what the reasonable incone

that [appellant] could . . . nake at her

enpl oynent, and that [appellant’s] assets

are eight to ten times greater t han

[ appel | ee’ s]. And as | said, [appellant]

makes approximately three tines nore than

[ appel l ee] could nmake if she even got a job.
Though the court nmade no specific finding as to appellee’s
projected incone, uncontroverted evidence was presented that
there was a strong demand for «certified special education
teachers and that appellee’ s previous experience would place her
starting salary at approximately $37, 000.

Under Maryland law, “the purpose of alinony [is] not to
provide a lifetime pension but to facilitate a transition for
the parties fromthe joint married state to the separate single
one. . . .” Blaine v. Blaine, 336 Ml. 49, 64 (1994) (interna
guotation omtted). Alinony should not be seen as “enabling the
dependent spouse to maintain the standard of living enjoyed
during the nmarriage”; rather, “the dependent spouse should be
required to becone self-supporting, even if that results in a
reduced standard of living.” ld. at 69. The law thus favors

rehabilitative alinony over indefinite alinony. I d. On the

ot her hand, “the provisions for indefinite alinony serve as a
restraint upon the doctrine of rehabilitative alinony,

protecting the fornerly dependent, and less financially secure,
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spouse from too harsh an existence after the divorce.” ld. at
70 (citing Tracey v. Tracey, 328 M. 380, 391-92 (1992).

Famly Law Article 8 11-106(c) provides that the court may
award indefinite alinmony in only two circunstances. The first
addresses the infirmty or disability of one of the parties,
which is inapplicable here. The second applies when the party
seeking alinony nmakes “as nuch progress toward becom ng self-
supporting as can reasonably be expected, [but] the respective
standards of living of the parties wll be wunconscionably
di sparate.” F.L. 8 11-106(c)(2). W review a court’s finding
of unconsci onabl e disparity under the clearly erroneous standard
of M. Rule 8-131(c). An award of alinony based on such a
finding will be overturned only if the <court abused its
di scretion. Rogi nsky v. Bl ake-Rogi nsky, 129 M. App. 132, 143
(1999). In fact, the court is given such broad discretion on
this issue that we have reversed a trial court’s award of
indefinite alinony only once in a published opinion. See Ware

v. Ware, 131 M. App. 207, 229 (2000) (citing Roginsky, 129 M.

App. 132 (1999)).

The determ nation of whether the parties’ standard of |iving
will be “unconscionably disparate” under the statute “requires
a projection into the future, based on the evidence, . . . to

the point when nmaxi mum progress [toward self-sufficiency] can
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reasonably be expected.” Rogi nsky, 129 M. App. at 146. The
trial court should exam ne the nunerical disparity between the
parties’ projected incomes and nmake a determ nati on whether that

di sparity is unconscionabl e. See Ware, 131 MJ. App. at 229-30

(2000) . “Although a significant mathematical disparity in
income, present and future, is not necessarily a sufficient
condition to justify an award of indefinite alinony, it is
nonet hel ess a necessary condition.” 1d.

In the <case sub judice, the trial court found that
appel lant’s incone, at that time $100,000, was “approxinmately
three tinmes nore” than appellant’s potential incone. W assune
the court calculated this figure using the potential teaching
salary of approximately $37,000, provided by appellant’s expert
W t ness. The actual percentage for conparison purposes, then
is 37% This salary ratio is well wthin the range of those we
have previously upheld as unconscionably disparate. See, e.g.
Ware, 131 Md. App. at 230-32 (upholding the trial court’s
finding of unconscionable disparity where wfe's potential
i ncone was 25.3% of husband’s); Digges v. Digges, 126 M. App
361, 388 (1999) (affirmng a finding of unconscionable disparity
where wife' s potential income was 30% of husband’s); Caldwell wv.

Cal dwel |, 103 M. App. 452, 464 (1995) (affirmng the trial
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court’s determnation that a wife earning 43% of her husband’ s
sal ary presented an unconsci onabl e di sparity).

Appel lant rightly points out that the inquiry does not end
with a calculation of the numerical disparity in inconmes. As we
stated in Blaine, “the disparity nust be ‘unconscionable,’” a
determnation which requires the application of equitable
considerations on a case-by-case basis, consistent wth the
trial court’s broad discretion in determning an appropriate
award.” Bl ai ne, 336 M. at 71-72. The “equitable
consi derations” include those enunerated in F.L. 8 11-106(b).
See id. at 72. The trial court made explicit factual findings
with regard to each statutory factor and the record indicates
that it nmade the award based on these factors. The court
thought it particularly inportant that there was a significant
di sparity, not only in the parties’ potential inconme, but in
their assets. Though appellant asserts that the parties’ assets
are not a proper consideration in the alinony determ nation,
F.L. 8 11-106(b)(11) requires the court to consider *“the
fi nanci al needs and financi al resources of each party,
including: (i) all income and assets . . . .” (Enphasis added.)
The court neither erred in determning that there was an

unconsci onabl e disparity in the parties’ potential earnings nor
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abused its discretion in awarding appellee permanent alinony on
the basis of that finding.

Appel l ee further argues that the court erred in not making
a specific finding as to appellee’ s projected incone. The
court’s statenent that appellant “nmakes approximately three
times nore than [appellee] could make,” is sufficient; however,
because it is not the projected incone per se but the disparity
in incones that is significant. Appellant also relies on

Rogi nsky for the proposition that the parties’ pre-nmarriage

standard of living is “a relevant consideration,” and that the
court’s al i nony award was I mpr oper because there was
insufficient testinmony on this subject. W first note that, if

appel l ant thought such evidence was necessary to the court’s
deci sion, he would have been well served to present it at trial.
In Roginsky, noreover, our insistence that the trial court
consider “the disparity in the standard of Iliving [that]
preexi sted the marriage,” was occasioned by the presence in that
case of evidence of such a disparity. Roginsky, 129 Ml. App. at
147-48; see Ware, 131 M. App. at 233-35 (discussing the
“unusual circunstances” |eading to reversal in Roginsky). When
the parties in Roginsky net, the husband held a doctorate in
theoretical nuclear physics and was enployed by the federal

government and the wife was “poor and surviving by operating a
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small restaurant” in Jamaica. ld. at 143-44. There is no
evidence in this case of a gross disparity such as that in

Rogi nsky.

Vv

Appellant also contends that the trial court erred in
calculating the child support award, first, by failing to deduct
the alinony paynment from his income and, second, by failing to
assess any potential incone to appellee. We begin by observing
that the court did, in fact, deduct the alinony paynent from
appel l ant’ s income when cal cul ating child support.*

When cal culating each parent’s obligations under the child
support guidelines, the trial court nust determ ne the anmount of
each party’s incone. “Incone” is defined, in this context, as
the “actual inconme of a parent, if the parent is enployed to
full capacity,” F.L. § 12-201(b)(1), or the “potential inconme of
a parent, if the parent is voluntarily inpoverished,” F.L. § 12-
201(b) (2). W stated in Reuter v. Reuter, 102 M. App. 212

(1994), that

4“The court found that appellant’s nonthly incone was $9, 187,
which is also the total famly incone. Appel | ee’ s percent age
share was 44.6% (nonthly alinony —or $4,100 —divided by tota
income) and appellant’s share was 55.4% (incone l|less alinmny —
or $5,087 —divided by total incone).
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[b]efore an award may be based on potenti al
income, the court nmust hear evidence and
meke a specific finding that the party is
voluntarily inpoverished. John O v. Jane
O, 90 M. App. 406, 423 (1992). Once a
court reaches that conclusion, the court
must then nmake findings regarding the
factors rel at ed to pot enti al i ncomne.
ol dberger v. ol dberger, 96 M. App. 313,
327-28 (1993).

ld. at 221. The court’s rulings on both of these issues wll
not be di sturbed absent an abuse of discretion. 1d.

In the case sub judice, the issue of vol untary
i npoverishment was never raised at trial, nor was the
possibility of attributing potential inconme to appellee in
calculating child support. Assum ng, however, that the issue

has not been waived, we find that the trial court did not abuse
its discretion in not ruling that appellee was voluntarily
i npoveri shed.

“[A] parent shall be considered ‘voluntarily inpoverished
whenever the parent has nmade the free and consci ous choice, not
conpelled by factors beyond his or her control, to render
hi mself or herself wthout adequate resources.” Gol dberger v.
ol dberger, 96 M. App. 313, 327 (1993) (enphasis added).
Evi dence was presented at trial that appellee had turned down
substitute teaching jobs repeatedly, had failed to return on the
second day of a permanent job that was offered to her, and had

limted the schools she was considering to those with schedul es
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identical to her daughters’ school. Appel lee testified
however, that she had taken these actions to provide enotiona
support to her daughters followng the divorce and that they
were in a fragile state. The trial court granted appellee nore
than one year of rehabilitative alinony because it found that it

was unreasonable to expect her to gain enploynent before then.

The court also found that “it would be in the children’ s best
interest for [appellee] to wait wuntil the follow ng school
year.” The court explicitly concluded that appellee’s |ack of

enpl oyment was due to circunstances beyond her control.

W

Appel | ant next contends that the trial court erred in making
a conbined alinony and child support award that constitutes
70.5% of his net incone. He argues that the award “was
excessive,” that it leaves him“with insufficient inconme to live
on,” and that it “is punitive and against public policy.”

The trial court attributed to appellant a nmonthly incone of

$9,187, the gross incone listed on the financial statenent
submtted by appellant. The financi al st at enent lists
appellant’s net nonthly inconme as $7,603. The court ordered

appel lant to pay $4,100 per nonth in rehabilitative alinony and

$1,249 in nmonthly child support, for a nmonthly total of $5, 349,
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which is 58.2% of appellant’s gross inconme, or 70.5% of
appel lant’ s net incone. This |eaves appellant with $2,254 per
nonth for his own expenses, less than the $2,340 he listed for
nmont hly expenses on his financial statenent. W note, however,
that this latter figure included $255 attributed to *“House
Paynment,” although the evidence showed, and the court found,
that none of appellant’s real estate properties was encunbered
by a nortgage. Moreover, the rehabilitative alinmony in the
anount of $4, 100 was awarded only for a period of sixteen nonths
from June 1999 to Cctober 2000, after which permanent alinony
woul d be $1,200; appellant is certainly in a position to afford
paynent of a total of $65,600 over sixteen nonths, given the

extensi ve value of his estate. Furthernore, after the period of

rehabilitative alinmony ends, appellant’s total paynment wll be
only 32.2% of his net incone. G ven the husband’ s testinony
regarding his frugal lifestyle and the court’s findings that the

children engaged in expensive hobbies and had extraordinary
medi cal and dental expenses, we do not think the total award

anount constitutes an abuse of discretion.

VI

Appel lant further contends that the trial court erred in

refusing to consider granting him a dependency tax exenption.
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Appel | ee agrees that the court should have considered the issue
of such an exenption. After appellant’s counsel informed the
trial court that the parties had a disagreenent as to which
party would be entitled to the dependency exenption, the court
stated, “let nme tell you what | wusually do with regard to
exenpti ons. | usually refer to the I.R S. laws and whoever is
entitled to the exenptions takes them . . ., because that’s not

a law issue from. . . the [c]ourt’s point of view, that’s
an |.RS. issue. . . . It’s not ny prerogative . . . .”

We stated in Wassif v. Wassif, 77 Md. App. 750 (1989), that
the trial court has the power to decide which parent wll
recei ve a dependency exenption on his or her taxes. |Id. at 761.
| f necessary to effectuate that decision, “a custodial parent
may be ordered to execute the necessary waiver of a dependency
exenption in favor of a non-custodial parent who is paying child
support.” 1d.

The trial court made a m stake of |aw when it concl uded t hat
it was not enpowered to grant the tax exenption to one parent or
the other and we thus remand the case for a determ nation of who
shoul d receive the exenption. In doing so, we instruct the
court that, if it grants the exenption to the noncustodi al

parent, it nmust state its reasons for doing so. Scott v. Scott,

103 M. App. 500, 522 (1995). The savings to the party
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benefitting from the exenption nust be considered when
determining the party’s income and applying that income to the
child support qguidelines, id.; the court nust therefore
reconsider its ruling on child support if the exenption is

granted to appel |l ant.

VI

Appellant finally contends that the trial court erred in
granting appellee an award of counsel fees. He argues that,
because the court based its decision on F.L. § 12-103, which
provi des for awards of “counsel fees that are just and proper
under all the circunstances in any case in which a person: (1)
applies for a decree . . . concerning the custody, support, or
visitation of a child of the parties,” the court should have
awarded appellee only those counsel fees that were incurred
working on the issues of custody or child support. Appel | ant
notes that the proper basis for an award of counsel fees in a
case involving alinony is F. L. 8 11-110, which provides that,
“in a proceeding under [Title 11, “Alinony,”], the court may
order either party to pay to the other party . . . the
reasonabl e and necessary expense of prosecuting or defending the

proceedi ng.”
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Under F.L. 8 12-103, which the court cited, the follow ng
factors mnust be considered before awarding counsel fees: “(1)
the financial status of each party; (2) the needs of each party;
and (3) whether there was substantial justification for bringing
mai nt ai ni ng, or defending the proceeding.” These factors are
phrased slightly differently in F.L. 8 11-110; there the court
is required to consider “(1) the financial resources and
financial needs of both parties; and (2) whether there was
substantial justification for prosecuting or defending the
proceeding.” As we stated in Lemey v. Lemey, 109 MI. App. 620
(1996), “[u]lnder either provision, the chancellor nust undertake
the sane investigation before making an award of attorney’s
fees.” 1d. at 633.

In the case sub judice, although the court nentioned only

F.L. 8 12-103 and not F.L. § 11-110, it considered the factors
required for an award of counsel fees under both sections. The
court found that both parties were justified in the proceeding,
but noted “the incredible wunequal financial status of the
parties and the high nonetary fees.” After observing that “both
attorneys . . . have done an admrable, better than admrable,

a wonderful job in representing their respective clients,”
the court ordered appellant to pay $54,750 in counsel fees. The

trial court having explicitly considered all of the factors
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required by both statutory provisions, its failure to cite both
sections did not constitute an error of law or an abuse of

di scretion.

JUDGMVENT OF THE CIRCU T
COURT FOR HOWARD COUNTY
REVERSED | N PART AND

AFFI RVED | N PART; CASE
REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
TH' S OPI NI ON.

COSTS TO BE PAI D THREE-
FOURTHS BY APPELLANT AND
ONE- FOURTH BY APPELLEE.



