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In this case, we nust exam ne two sentences i nposed upon Sher
May- Dawn Harnon, appellant, by the Crcuit Court for Charles
County. One was inposed shortly after appellant pleaded guilty to
the charge of forgery. The other was inposed a few nonths |ater,
after appellant had begun to serve the probationary portion of her
ori ginal sentence.

Appel lant was initially sentenced on April 15, 1999, to aterm
of three years’ inprisonnment, with all but 90 days suspended, and
three years’ probation. During the brief period of incarceration,
the court agreed to allow appellant to participate in a work
rel ease program \Wiile on work rel ease, however, appellant was
accused of alcohol consunption, in violation of the prograns
rules. That violation |led the court to hold an evidentiary hearing
on July 23, 1999, after appellant had already been released on
probati on. Foll owi ng the hearing, the court found appellant in
violation of the rules of work release. It then nodified the
sentence it had previously inposed, changing it to a one-year
sentence, to commence alnost a year later, on July 4, 2000, with
probation upon rel ease.

On appeal, Harnon poses the foll ow ng six questions on appeal :

I. Did the trial court err in admtting evidence of

the breath test, when its adm ssion violated

[ Maryl and Code, Transportation Article] 8§ 16-205.2

and [ Maryl and Code, Courts and Judi ci al Proceedi ngs
Article] CJ § 10-914?

I1. Did the court err in finding appellant in violation

of her probation, when her probation had not yet
begun?



[11. Did the court err in inposing sone of the back-up
time wi thout ever revoking probation?

IV. Ddthe court err in its sentence, in: 1.) making
the sentence begin in the future, 2.) nmaking the
begi nni ng date indeterm nate?

V. Did the court err in illegally increasing
appel l ant’ s sentence?

VI. Dd the court fail to give appellant adequate

notice, since the condition which the court found

she violated was not witten on the probation

order?

We answer the first question in the affirmative, and so shal
vacate the circuit court’s inposition of the nodified sentence on
July 23, 1999. Accordingly, we decline to answer appellant’s
remai ni ng questi ons.

FACTUAL SUMMARY

On February 19, 1999, appellant pled guilty to the crine of
forgery, for which she was initially sentenced on April 15, 1999.
At that sentencing, the court stated:

[ Def endant], the sentence is 3 years to the Division
of Corrections dating fromthe 12'" of April to give you
credit against the sentence for 2 days, not including
t oday, during which you were incarcerated in connection
with this matter.

I am going to suspend all but 90 days of that and
place you on probation for a period of 3 years, following
your release from serving the 90 days.

The Probation order reads that you will report to
t he assigned agent and follow his lawful instructions,
work regularly as he directs you, get perni ssion before
changi ng your hone address or |eave the State.

You will not own, possess, use or have under your
control any dangerous weapons or firearms. And obey al
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|l aws. Notify the probation agent at once if arrested for
anything. Let himvisit your hone. Cone to court when
told to.

You will not illegally possess, use or sell any
narcotic drug, controlled dangerous substance or
par aphernalia. Pay the court costs as assessed by the
clerk through the Probation Departnment by the first of
Septenber and pay the Probation Departnment’s nonthly
supervision fee. |If they require you to do drug testing
you cooperate and pay any related cost. | am not
ordering themto do it but if they do you cooperate.

You will reinburse the Public Defender for [your
| awyer’s] services in the anpunt of $100 through the
Probation Departnment by the first of Septenber.

And during the period of probation you will not set
foot on the prem ses of any conmercial establishnent in
Charles County. That neans any place that sells goods
and servi ces. It includes doctors offices and novie
t heat ers.

And you will report in person to the | ocal Division
of Parole and Probation within 48 hours of your rel ease.

I am 1including a work release authorization
here, [defendant] and there 1is a note on the probation
order that says that the probation order will commence
only i1f the work release 1is successfully completed. As
far as | am concerned they can let you out to go to the
job interviews and | wll nrmake an exception to the
prohibition to the comercial establishments in Charles
County if you are working there but you don’t go to any
other if it is not an enpl oyer.

The work release will involve you setting up a
schedule with the jail staff and abide by that. You
don’t make detours coming to or from jail and abide by
the rules of occupancy of the jail. You don’t come back
with any Inappropriate chemicals on or 1in you and
cooperate with any effort to police that.

You don’t go hone while on a rel eased status and you
wi || pay roomand board at the jail that won't exceed $15
a day and that is payable in nonthly installnents and
payable in full before you are released. In fact they
won't let you out until it is paid.
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(Enmphasi s added).

On May 21, 1999, the Charles County Sheriff’s OOfice wote a
menorandum to the trial court, advising that on My 5, 1999,
appel l ant was suspended from the work release program at the
detention center because of “positive al cohol readings of .07 and
.05.” The sheriff’'s office further advised that, “[u]nless
overrul ed by the courts,” appellant would remai n suspended.

Thereafter, on June 7, 1999, the court issued an O der
indicating that it had been advised that M. Harnon had been
“excluded from the work release program [at the Charles County
Detention Center] for contravention of its rules in that she
possessed an al coholic beverage on May 5, 1999.” Therefore, the
court said that it “proposes to revoke the probation authorization
in this case,” and ordered a hearing.

On July 12, 1999, the Cerk issued a notice advising that a
hearing was scheduled on July 23, 1999, to “Revoke Probation
Aut hori zation.” At the outset of the hearing on that date, defense
counsel noved to dismss, asserting numerous grounds. The
foll owi ng transpired:

[ DEFENSE ATTORNEY]: | would ... nake a notion to dismss

this because M. Harnon’'s probation comenced upon

release [from the detention center], according to

par agr aph one of her order for probation....

THE COURT: That is precisely why the order is worded t he

way it is. We realize there 1s no probation in effect
right now and the question is whether it should go into
effect.



[ DEFENSE ATTORNEY] : | guess ny point was then due to the
anbiguity, it ought to --

THE COURT: It is not an anbiguity and there are cases
tal king about it. So that notion is denied. That is a
notion to dismss.

[ DEFENSE ATTORNEY]: Thank you for considering it. I
woul d nove to dism ss, Your Honor, though, inasmuch as
she did not conmit a new crine, only an alleged work
rel ease violation and suffered | oss of work rel ease and
| oss of good tinme credits --

THE COURT: | assune those were adm ni strative sanctions
i mposed by the jail, not anything the court did. Am|
right?

[ DEFENSE ATTORNEY]: | think so, Your Honor, but | would
argue to reinpose additional jail time now for the sane
thing woul d viol ate doubl e jeopardy principl es.

* * %

I would also nobve to dismss because the law only
aut horizes reinposition of sentence for a violation of
condition of probation, not for a pre-condition of
probation. The |aw doesn’t authorize the court to set
that pre-condition to probation comrencing, so to give
Ms. Harnon any nore of her sentence at this point would
constitute anillegal increase in her sentence, violating
the rule that on[c]e sentence has been inposed, it nmay
not be increased.

THE COURT: | wll tell you this. If you are proven
right, | think you are wong, but if you are proven
right, that will be the death nail [sic] to work rel ease

inthis jurisdiction. Howin the world are we going to
enforce it? \What incentive would a custoner have for
conplying with the rul e?

[ DEFENSE ATTORNEY]: Certainly, the jail rules, if they
don't conply with work release, they lose it, is the
i ncentive to conply.

THE COURT: So t he week before he is about to get out, the
guy decides the hell with it, I will go out and have a



few beers, he has not broken any law, he has sinply
staggered back intothe jail on tine, and they revoke the
| ast couple days of his work release. \What incentive
does a guy have not to do that unless there is the threat
t hat worse things coul d happen once the active jail term

is over. | grant you, the guy is doing a straight six

nonth jail sentence and there is no split sentence,

not hi ng hangi ng over his head. | grant you that the only

threat is they mght keep himin the | ast couple of days

where he otherw se could go to work, | grant you that.
* % %

[ DEFENSE ATTORNEY]: Your honor, | would have to

respectfully nove to di sm ss because the court’s order of
June 7, 1999, does not state any condition or clause of
probation that she is charged with viol ating.

THE COURT: She is not accused of violating any condition
of probation. That is clear. We said that a moment ago.

[ DEFENSE ATTORNEY]: Okay. | guess ny authority woul d be
Rul e 4-347(a), which says the court needs to do that.

THE COURT: Even if she had done something prohibited in
the probation order, it wouldn’t be a probation violation
because the probation has never gone into effect. Your
client is agreeing with me on that. She is nodding her
head.

[ DEFENSE ATTORNEY]: Now, she is on probation.

THE COURT: | amsorry -- had not at the time that order
was witten. You are on probation, now, Maam -- | am
sorry. The probation order had not become effective at
the time, either the entry of that order or of the event
that is the subject of the order complaint.

[ DEFENSE ATTORNEY] : That | sort of nmake the sanme ar gunent
i nasmuch as there is no condition of probation that is
for this court to specify sheis in violation of pursuant
to Rule 4-347(e)2A Therefore, the case ought to be
di smssed, but I will nove on.

| would nove to dism ss because Ms. Harnon has not
been charged with violating the terns of her release. In
t he absence of conmitting a new crinme --



THE COURT: She hadn’t even been released at the tine this
order was passed.

[ DEFENSE ATTORNEY]: That is true.
THE COURT: |If she had, | didn't knowit.

[ DEFENSE ATTORNEY]: My remark was going totieit inwth
t he Matthews and Savoy cases. | was going to say, absent
her commtting a new crinme before the probation begins,
it doesn’t permt her probation to be revoked before it
even starts.

I woul d nove to dismss, because striking probation
authorization is in essence a probation term nation per
Rul e 4-346(b). The incident nmust occur during the period
of probation and she was not on probation at the tinme of
this alleged infraction. Under Rule 4-345, the court
cannot increase sentence, and we woul d just argue again,
I think that revoking probation authorization would be
illegal.

(Enphasi s added).
The court rejected all of appellant’s argunments. |In sum the
court rul ed:

[ T] he short answer is there is case |law that authorizes
a court to revoke a previously entered probation order
that has not yet gone into effect but has been entered
when the court has |earned of new m sbehavi or and not
necessarily rising to the level of crimnal on the part
of it, or for that matter, new circunstances concerning
the defendant’s condition which may or may not have
existed at the tinme of the original probati on
aut hori zation. Sonme of themmaybe not even i nvol vi ng any
kind of culpability, may have been circunstances beyond
the control of the defendant, which have, again, the
cases have sanctioned the revocation or nodification of
a probation order wunder those circunstances which
resulted in the defendant’s being in | ess confortable or
conveni ent circunstances than he was originally.

The State then presented the testinony of two correctiona



of ficers. Oficer David Smth testified that one of his
responsibilities was to conduct orientation sessions for new
inmates at the detention center, to inform them of the rules
regardi ng work rel ease. He testified that on April 23, 1999, a few
days after appellant was sentenced, he advised her of the rules
contained in the work rel ease contract. Further, he testified that
he gave appellant a copy of the inmate handbook and told her to
abi de by the general rules and guidelines contained in it.

A piece of paper with appellant’s signature, acknow edging
recei pt of the handbook, was admtted into evidence. In addition,
the signed work release contract was received in evidence.
Paragraph 10 of the work rel ease contract states: “l agree not to
use, possess or introduce into the Wrk Rel ease Center any weapons,
al coholic beverages, narcotics or drugs (unless under doctor’s
orders).”

Oficer Mchael Carista testified that on May 5, 1999, his
supervi sor escorted appellant from the lobby to the cell block
ar ea. Carista explained that his supervisor told him to give
appellant a “prelimnary breath test” (“PBT”). Wen he approached
appellant, he snelled a light odor of alcohol on her breath.
Carista then adm ni stered the PBT to appellant.

The State asked Caristatorelate the results of the test. At
that point, appellant’s attorney objected. He argued that, under

Mi. Code (2001), Transp. Art., 8 16-205.2(c), a PBT may not be used



by the State in any court action because, unlike the breathlyzer
test, it is not yet deened reliable. Appellant also contended that
the results were inadm ssible because the State did not tinely
provi de them in accordance with Md. Code (2001), Cts. & Jud. Proc.
Art. (“CJ.”) § 10-914. That provision requires the State to
furnish certain test information to the defense at |east ten days
before the hearing. C J. 8 10-914(f)(3). Yet, defense counsel was
not provided with a copy of the PBT until the norning of the
hearing. The defense attorney argued, in part:

A prelimnary breath test is not to be used as evidence

by the state in any court action. Any evi dence
pertaining to a prelimnary breath test may not be used
in a civil action. This is according to the

Transportation Article 16-205.2(c). That is because it
I s not deened reliable enough for use, in a court of |aw,
certainly in one alleging driving while intoxicated, and
that is because, Your Honor, it does not neet the
scientific standard necessary to render it reliable
enough to be adm ssible in a court of law. Unlike the
nore formal breathal yzer testing machi ne, the prelimnary
breath test hasn’'t gained general acceptance in the
scientific community towarrant reliance onit sufficient
enough to nmake it adm ssible in a court of law....

The State countered:

W are in the same stance in terns of burden of proof and

rules of evidence as in a violation of probation case.

We woul d suggest that the rul es are sonewhat nore rel axed

and the court we woul d feel would be entitled to consider

this evidence and give it whatever weight it deened

appropri at e.

The court was not persuaded by appellant’s contentions.
Instead, it allowed the State to offer the disputed testinony.

Detective Carista then stated that the result of the first PBT



was . 07. He recalled that he repeated the test twenty m nutes
|ater and, at that tinme, the result was .05. According to Cari sta,
appellant told himthat she had taken sone Nyquil in the parking
| ot.

Appel lant did not testify. Thereafter, the circuit court
heard argunent as to appellant’s notion for judgnent of acquittal.
The court rul ed:

The standard of proof here is by way of analogy to a
probation violation proceedi ng.

The standard is preponderance of the evidence and as
regarded here earlier, the evidentiary and procedura

mechani snms are relaxed. In this context, as | said to
[defense counsel] wearly on, there was a case here
recently where al cohol was detected on a person. A PBT
was adm nistered, and it was an .01 or sonething, and
nobody, including the State’s Attorney, had any reasonto
t hi nk, nuch | ess argue, that what the i nmate had consuned
was anything other than the Vicks 44 cold nedicine that
he or she had on her, which was alleged to have been
taken, and | will tell you that |I had expected that if it
had been a beer or sonething, the readi ng m ght have been
a little bit higher and certainly, we are going to
resol ve doubts in favor of the accused.

In this instance, the PBT clearly would not have
been adm ssible in a |lot of other types of proceedings.
| amprepared to notice that that device is generally in
use in probable cause situations and the like, and is

again, its wuse and acceptance for that purpose is
wi despread, in general. That was the rational e behind
whi ch, on which, | agreed to allow the evidence in.

al so attach significance to the officer’s testinony that
he was famliar with the odor of alcoholic beverages,
beer, for exanple, and he talked about, if you wll

regul ar drunks conming into jail, and in response to the
gquestions from [defense counsel], said he was also
famliar with the odor of Nyquil, an over-the-counter
cold medicine. | draw the inference that he recognized
the distinction between the odors of the two; what he
snel | ed, what he saw, and the PBT, persuade me that the
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respondent, or the defendant, cane into jail wth al cohol
in her system and that it was sonething other than
Nyquil, sinply because, the contract and the rul es say
that the jail is to be made aware ahead of tinme of any
nmedi cation that the inmate has consuned, and they al so
warn, on page 45, they consider it a violation of work
rel ease to use over-the-counter nedication wth al cohol
init.

(Enmphasi s added).

The court then found that appellant entered the detention
center on May 5, 1999, with unauthorized “al cohol in her system”
in violation of the ternms of her work rel ease. After the parties
addressed the court as to disposition, the court said:

Al right. Ms. Harnmon, by its nature, a work
rel ease sentence is a conprom se. It is an effort to
reconcile conpeting interests. The concl usion, whether
you agreed with it or not was you needed to go to jail.
At the sanme tinme, we didn't want to cause the |loss of a
job that was available to you and to prevent you from
neeti ng your obligations to others. The happy nedi umwas
wor k rel ease.

| amgoing to conprom se, again. I am not going to
revoke the probation order. Ms. Harnon, pay attention.
| amnot going to revoke it. T am going to leave it in
effect. I am going to modify the sentence though and
order into execution one year and one day of the balance
effective at 9:00 a.m., on the 4% of July next year,
reserving the right to accelerate the date if I hear you
violated probation between now and then. That will all ow
you to continue with school, allow you to continue with

your job. [ The defense attorney] wll file the
reconsi deration request and I will grant it and keep you
out of jail if you are in conpliance with the probation
or der. If you are not, you go to jail then. Fair

enough? Good | uck.
DISCUSSION

Appel I ant | odges a host of challenges, as reflected in the
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numer ous questi ons she poses on appeal. In sum she argues: 1) the
court erred in admitting evidence of the PBT at the hearing,
because such evidence is not admissible in any court proceeding,
and because it was not disclosed by the State in accordance with
the discovery rules; 2) the trial court erred in finding her in
vi ol ati on of probation, because the m sconduct occurred before her
probati on had begun; 3) the court nmade successful conpletion of
work release an illegal precondition to probation; 4) the court
erred in inposing sone of the “back-up” tinme w thout ever revoking
probation; 5) the court erred by naking the sentence begin in the
future, with an i ndeterm nate date; 6) because appel |l ant was not on
probation at the relevant tinme, and because the court did not
revoke probation, the court’s sentence nodification constituted an
illegal increase in the sentence; and 7) the court failed to
provi de appel l ant wi t h adequate notice of the condition, because it
was not witten on the probation order. W need not address all of
t hese issues, however, because we are persuaded by appellant’s
first contention.

Prelimnarily, we observe that the parties repeatedly
characterize the hearing bel owas a probation viol ati on proceedi ng.
For exanple, appellant asserts that on July 23, 1999, “the court
hel d a viol ati on of probation hearing and found that appell ant had
violated the terns of her probation.” Simlarly, the State asserts

that, under Rule 5-101(c)(2), the judge did not err in admtting
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t he PBT because the court has discretion as to whether to apply the
Maryl and Rul es of Evidence during a probation violation hearing.
It al so argues that the “successful conpletion of the work rel ease
programwas nade an explicit condition of Harnon’s probation,” and
that no error occurred at the “violation of probation hearing” in
regard to the adm ssion of the PBT. Further, the State maintains
that the court had the authority to revoke probati on even before it
conmenced.

Al though the docket entry for July 23, 1999, states that
appel l ant appeared wth counsel “for hearing on Revocation
Aut hori zation,” our review of the Order of July 7, 1999, reveals
that the court nmerely ordered “a hearing on this question....” It
did not give a label to the hearing. WMreover, we quoted earlier
fromthe colloquy at the outset of the hearing, which shows that
the court realized that appellant was not yet on probation when she
all egedly violated the terns of her work rel ease. Further, at the
conclusion of the hearing, the court nerely analogized to a
probation violation hearing in discussing the applicable burden of
proof. Therefore, it does not appear to us that the court intended
to hold a probation violation hearing.

In any event, we are satisfied that we need not ascertain the
preci se nature of the hearing. For purposes of the first issue
rai sed by appellant, it is sufficient that it was an evidentiary

court proceeding of some sort, with significant consequences to
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appel l ant. Accordingly, we turn to explore appellant’s claimthat,
under Transp. 8§ 16-205.2, the circuit court erred in allow ng the
State to introduce evidence of the PBT at the hearing.

The State responds that, “reading the statute in context, the
restriction on the use of prelimnary breath tests applies [only]
to prosecutions for alcohol and drug-related violations of
Maryl and’s notor vehicle laws.” It observes that Ms. Harnon has
failed to cite any authority for the proposition that a traffic
violation statute applies to a violation of probation hearing. The
St at e adds:

By its own terns, this statute permts police officers
who suspect a driver of violating the laws prohibiting
driving while wunder the influence of alcohol to
adm nister prelimnary breath tests to ‘be used as a
guide for the police officer in deciding whether an
arrest should be made.’” Thus the prohibition against the
State’s use of the prelimnary breath test as evidence
applies to prosecutions of violations  of t he
Transportation Article.

W begin our analysis with Transp. 8 16-205.2, titled
“Prelimnary breath test.” It provides:

(a) Request by police officer. — A police officer
who has reasonabl e grounds to believe that an individual
is or has been driving or attenpting to drive a notor
vehicle while under the influence of alcohol or while
i npai red by al cohol my, wthout naking an arrest and
prior to the issuance of a citation, request the
i ndividual to submt to a prelimnary breath test to be
adm ni stered by the officer using a device approved by
the State Toxicol ogi st.

(b) Advice to person to be tested. — The police
officer requesting the prelimnary breath test shall
advi se the person to be tested that neither a refusal to
take the test nor the taking of the test shall prevent or
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requi re a subsequent chem cal test pursuant to section
16-205.1 of this article.

(c) Use of the results of test. — The results of the
preliminary breath test shall be used as a guide for the
police officer in deciding whether an arrest should be
made and may not be used as evidence by the State in any
court action. The results of the preliminary breath test
may be used as evidence by a defendant in a court action.
The taking of or refusal to submit to a preliminary
breath test is not admissible in evidence 1in any court
action. Any evidence pertaining to a preliminary breath
test may not be used in a civil action.

(d) Refusal to take test not violation of section

16-205.1,; test under section 16-205.1 not affected. -

Refusal to submt to a prelimnary breath test shall not

constitute a violation of section 16-205.1 of this

article and the taking of a prelimnary breath test shal

not relieve the individual of the obligation to take the

test required under section 16-205.1 of this article if

requested to do so by the police officer.
(Enmphasi s added).

As we see it, resolution of this case turns on fundanenta
princi ples of statutory construction. |n ascertaining the neaning
of a statute, we generally begin with the words of the text, giving
them their ordinary neaning. Lewis v. State, 348 M. 648, 653
(1998); Gardner v. State, 344 MI. 642, 647-48 (1997). |If a termor
provi sion i s anbi guous, we consider the |anguage "in light of the

obj ecti ves and purpose of the enactnent,” in order to ascertain
the legislative intent. Tucker v. Fireman's Fund Ins. Co., 308 M.
69, 75 (1986). Inthis regard, "we nmay ... consider the particul ar
problem or problens the legislature was addressing, and the
objectives it sought to attain." Sinai Hosp. of Baltimore, Inc. v.

Department of Employment & Training, 309 Md. 28, 40 (1987). On the
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ot her hand, when the Legislature's intent is evident from the
statutory text, and the statute is not anbiguous, we ordinarily
“end our inquiry and allow the plain meaning of the statute to
govern our interpretation." Langston v. Langston, 366 Ml. 490, 508
(2001). That is the circunstance of this case.

As we noted, the State naintains that Transp. 8 16-205.2 only
applies to prosecutions for violations of the transportation
article, and thus is not applicable to a probation violation
hearing. W perceive the |anguage of the statute as exceedingly
cl ear, however. Section 8 16-205.2 pronounces that a PBT “may not
be used as evidence by the State in any court action.” (Enphasis
added) . No exceptions are enbodied in the text, nor is the
mandat ory | anguage of the text limted to transportation actions.
| ndeed, the only limtation is that the action nmust be a court
action, which the hearing below surely was. Regardl ess of its
precise nature, it was an evidentiary court proceeding wth
significant consequences to appell ant.

Al t hough heari ngs concerni ng probati on are soneti nes conduct ed
in an informal manner, and the technical rules of evidence may be
rel axed, see State v. Dopkowski, 325 M. 671, 680 (1992), the
absolute |anguage of the statute |leaves no doubt as to its
applicability. It conpels us to conclude that the PBT was not
adm ssi bl e at the hearing.

Havi ng determ ned that the court erred in admtting the PBT
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evi dence, we nust next decide whether the error was harm ess. W
conclude that it was not.

In Dorsey v. State, 276 Md. 638 (1976), the Court of Appeals
sai d:

[When an appellant, in a crimnal case, establishes

error, unless areview ng court, upon its own i ndependent

reviewof the record, is able to declare a belief, beyond

a reasonabl e doubt, that the error in no way influenced

the verdict, such error cannot be deened 'harm ess' and

a reversal is mandated. Such review ng court must thus

be satisfied that there is no reasonabl e possibility that

t he evi dence conpl ai ned of —whet her erroneously adm tted

or excluded —may have contributed to the rendition of

the guilty verdict.

Id. at 659 (footnote omtted).

Essentially, it is our task to determ ne whether the
"cunul ative effect of the properly admtted evidence so outwei ghs
the prejudicial nature of the evidence erroneously admtted that
there is no reasonabl e possibility that the decision of the finder
of fact would have been different had the tainted evidence been
excluded." Ross v. State, 276 M. 664, 674 (1976). To be sure,
Oficer Carista testified that he snelled a slight odor of al coho
on appel l ant’ s breath, and he al so said that appellant told himshe
drank some Nyquil in the parking | ot of the detention center. But,
we cannot overl ook the court’s comrents. At one point during the
heari ng, the court stated:

.1 don’t know where this hearing is going. | am

| ooking at the report. I wll tell you that | let one

slide on a Nyquil defense a couple of weeks ago.

Actually, it was a Vicks 44, when the reading was a .O0l.
The assertion here is .05 to .07. This one isn’t going
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to slide on a Nyquil defense, if that is the defense. I
am just warning you.

The Court added:

| don’t know what the evidence is going to be. I
just told you, I saw the report, though, I am alerting
you, I am educating you, that I drank Nyquil isn’t going

to cut it, if there is also credible evidence that the

reading was above .05, or for that matter, above .03.
(Enphasi s added).

The court’s statenents clearly show that it attached
significance to the PBT. |Indeed, had the PBT result been |ower,
the court mght have let “slide” the asserted Nyquil defense.
Because the court considered the results of the PBT, and obviously
regarded the test results as significant in determ ning whether
appel l ant had vi ol ated the work rel ease conditions, we cannot say
the error was harml ess. Therefore, we shall reverse the court’s

di sposition.

SENTENCE MODIFICATION VACATED; CASE
REMANDED TO THE CIRCUIT COURT FOR
CHARLES COUNTY FOR FURTHER
PROCEEDINGS. COSTS TO BE PAID BY
CHARLES COUNTY.
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