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Appel | ee, Sherwood Brands, Inc. ("Sherwood"), filed a breach
of contract and declaratory judgnent action against Hartford
Accident and Indemity Co. and Hartford Fire Insurance Co.
(hereinafter referred to collectively as "Hartford") in the Grcuit
Court for Montgonery County on June 25, 1993. The conpl ai nt
all eged that Hartford had wongfully refused to provide a defense
for Sherwood when it was sued by Osem Food Industries, Ltd.
("Csem'), in the United States District Court for the Mddle
District of North Carolina, and had refused to i ndemmify Sherwood
under a conprehensive general liability insurance policy ("CQA"
policy) issued to Sherwood by Hartford.

Sherwood's notion for partial summary judgnent was granted by
Judge Janes L. Ryan, who held that Hartford, as a matter of |aw,
had a duty to defend Sherwood under the terns of the CA policy.
At a subsequent hearing on Decenber 15, 1994, Judge WIlliam P.
Turner held that Hartford had a duty to i ndemmify Sherwood and to
pay |legal <costs incurred by Sherwood in defense of the Gsem
[itigation.

The issue of damages was tried before a jury beginning
July 26, 1995. The jury found that all attorneys' fees and defense
costs paid by Sherwood, as well as the $100, 000 settl enent agreed
to by Sherwood, were fair and reasonable. Final judgnent in favor
of Sherwood was entered on August 3, 1995, for the sum of
$497,366.22. This tinmely appeal followed, in which Hartford rai ses

five issues, which have been rephrased for clarity:



Was the trial judge legally correct in
finding that Hartford had a duty to defend
Sherwood under the CGE. policy?

1. Was the trial judge legally correct in
finding that Sherwood had not nmade a
material msrepresentation of fact at the
time the policy was issued?

1. Was the trial judge legally correct in
finding that Sherwood's two-and-one-half
year delay in notifying Hartford of the Gsem
litigation did not actually prejudice
Hartford?

IV. WAs the trial judge legally correct in
finding that Hartford was liable for the
paynent of |egal fees and other defense
costs incurred by Sherwod prior to
notifying Hartford of the Gsemlitigation?

V. Was the trial judge legally correct in
finding that Hartford was liable for the
paynent of |l|egal fees and other defense
costs incurred before the effective date of
the CG& policy issued to Sherwood?

Sherwood filed a cross-appeal, which raises an additiona
I ssue:

VI. Didthe trial judge err in failing to award
it prejudgnment interest?

EACTS
Sherwood is a North Carolina corporation that markets and
distributes food products worl dw de. On January 6, 1989, Gsem
filed suit against Sherwood, alleging that Sherwood was
di stributing and marketing a soup package virtually identical in
col or, design, and graphics to a soup package used by Gsem Osem
clainmed that Sherwood's intent was to confuse the public and profit

fromthe substantial goodw || associated with Gseni s packagi ng by



di stributing and marketing the soup package in violation of federal
and North Carolina |aw. Sherwood denied OGsenis clains. Appellee,
however, did consent to an order, entered on January 31, 1989, in

which it agreed to discontinue using the soup package.

On February 27, 1989, Gsemfiled a "Supplenent to Conplaint,"”
al l eging that Sherwood had altered the soup package that had been
t he subject of the consent order and that the "altered or " new
soup package is identical or substantially identical toits “old
package conplained of in the original conplaint.” GOsem alleged
that it had first learned of the new package "[w]ithin the past
several weeks."

Gsem anended its conplaint again on August 14, 1989, all eging
t hat Sherwood had "published and di ssem nated fal se and m sl eadi ng
statenments concerning [GCseml and its ~Gournet Cuisine' soup
products” in a letter dated Novenber 28, 1988. Attached and nade
a part of the conplaint was a copy of the offending letter, which
Sherwood had sent to F.W Wol worth Co.

Sherwood retained Wlliam B. Spry, Jr. to defend Osenis
clains.! Sherwood also retained Lawrence R Hefter, a tradenark
speci alist with Finnegan, Henderson, Farabow, Garrett & Dunner, in

March 1989. In May 1991, Sherwood replaced M. Hefter with Floyd

M. Spry and his firm Al lnman, Spry, Hunphries, Leggett &
Howi ngton, were already representing Sherwood Foods, Inc., a sister
corporation to Sherwood Brands, in a breach of contract action
Sherwood Foods had filed against Gsemin 1987. That suit went to
trial in 1991 and a jury returned a $1.2 nillion verdict in favor
of Sherwood Foods.



A. G bson, an experienced trademark litigator with Bell, Selzer &
G bson. Shortly after being hired, M. G bson advised Uziel
Frydman, Sherwood's sol e stockhol der, that Gsemis clains m ght be
covered by liability insurance. Acting on M. G bson's advice,
Sherwood notified Hartford of the Gsemlitigation on June 18, 1991.

Hartford advised Sherwood on July 2, 1991 that the "late
notice presents a possibility of prejudice of [Hartford's] rights”
and that the policy mght not cover the loss. Hartford stated it
woul d research and determ ne coverage under a reservation of
rights. Hartford disclainmed coverage on Septenber 18, 1991, on the
ground that "all of the allegations occurred prior to the inception
date of the Hartford policy."

On Novenber 30, 1992, Sherwood agreed to pay $100,000 to Gsem
in settlenent of OGsems trade dress infringenent? and unfair and
deceptive trade practice clains.

Sherwood filed this action on June 25, 1993, for
i ndemmi fication for the $100,000 paid to Gsem under the settlenment
agreenment and for attorneys' fees and expenses incurred in

def endi ng agai nst Gsem's clains. On August 31, 1994, Judge Ryan

2The Lanham Act creates a cause of action for trade dress
i nfringenent. 15 U S C 8§ 1125(a)(1) (Supp. 1996) ("False
designation of origin and fal se descriptions forbidden."). "The
Act prohibits a manufacturer from " passing off' his goods or
services as those of another maker by virtue of substantial
simlarity between the products.” Blue Bell Bio-Mdical v. Cn-
Bad, Inc., 864 F.2d 1253, 1256 (5th Cr. 1989). "Trade dress" is
defined as "The total appearance and i mage of a product, including
features such as size, texture, shape, color or color conbinations,
graphics, and even particular advertising and marketing techni ques
used to pronote its sale.” BLAXK s LawDcrionary 1493 (6th ed. 1990).
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held that Hartford had a duty to defend Sherwood in the Gsem
litigation under the terns of the insurance policy. A second
hearing on partial summary judgnent was held on Decenber 15, 1994,
at which tinme Judge Turner ruled that Hartford, having shown no
prejudice by the late notice, was responsi ble for Sherwood' s pre-
notice attorneys' fees and that Hartford had a duty to indemify
Sher wood. The jury was charged with determ ning the anmount of

damages.

The jury found that the followi ng fees and expenses were fair,
reasonabl e and necessary to the defense of Sherwood agai nst GCsem
$64, 960. 00 charged by M. Hefter;® $102,688.98 charged by M.
G bson; $61,074.00 charged by M. Spry for defense of the trademark
claim and $56,069.26 charged by M. Spry for defense of the
defamation claim The jury also found that the $100, 000 settl enent
bet ween Sherwood and Gsem had been paid and that the settl enent was
fair and reasonable. The jury further determ ned that Sherwood was
not entitled to pre-judgnent interest. Final judgnent was entered
on August 3, 1995, and included awards of $23,336.78 in litigation
expenses in connection with the Gsemlitigation and $89, 237.20 in
attorneys' fees, costs, and expenses in connection with the
prosecution of the Montgonery County declaratory judgnent action

The judgnent totalled $497, 366. 22, plus post-judgnent interest and

SM. Hefter had originally billed Sherwood $216, 253. 01.
Sherwood paid only $64, 960. 00, because it contended that Hefter
overbilled it and that his services had been negligently perforned.
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costs. Additional facts will be added as necessary.

We recently sunmari zed the standard of

the resolution of issues | through V in CGeneral Accident Ins.

v. Scott,

(1996) :

STANDARD OF REVI EW

107 Md. App. 603, 611-12, cert. denied, 342 M.

Maryl and Rule 2-501 provides that a court
shall enter sunmmary judgnment on the notion of a
party where "there is no genuine dispute as to
any material fact and ... the party is entitled
to judgnent as a matter of law" Ca [ T] he
court's task is not to decide disputed facts.
Coffey v. Derby Steel Co., 291 M. 241, 247

(1981). Rather, it is to determ ne whether there
are disputes as to material facts, Inpala
PlatinumLtd. v. Inpala Sales (U S. A), Inc., 283
Md. 296, 326 (1978), whose resolution would
sonmehow affect the outcome of the case. King v.
Bankerd, 303 Md. 98, 111 (1985). In reviewing a
trial court's grant of summary judgnent, an
appel l ate court nust al so determ ne whether the
trial court's ruling was legally correct.
Baltinore Gas and Electric Co. v. Lane, 338 M.
34, 43 (1995); Nationwi de Mutual Insurance Co. v.
Scherr, 101 Md. App. 690, 694 (1994).

In order to defeat a notion for sunmary
j udgnent, the opposing party nust show with sone
particularity that there is a genuine dispute as
to a material fact. Beatty v. Trail master
Products, Inc., 330 M. 726, 737 (1993). In
determ ni ng whether there are any material facts
in dispute, the trial court nust give the non-
nmoving party the benefit of all reasonable
i nferences and nust resolve all inferences in the
light nost favorable to the non-noving party.
Id. at 739; Clea v. Cty of Baltinore, 312 M.
662, 678 (1988). But "general allegations which
do not show facts in detail and wth precision
are insufficient to prevent summary judgnent."
Beatty, supra, 330 M. at 738. Nor are nere
conclusory denials or allegations sufficient to

review applicable to

Co.
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overcone a notion for summary |udgnent. See
Seaboard Surety Co. v. Richard F. Kline, Inc., 91
Md. App. 236, 243 (1992). As the Court said in
Beatty, "the nere existence of a scintilla of
evidence in support of the plaintiff's claimis
insufficient to preclude the grant of summary
judgnent." 1d., 330 Md. at 738.

DI SCUSSI ON

l.

Appel lants contend that all of the allegations of wongfu
conduct on Sherwood's part contained in the Gsemconplaint and its
anendnents occurred prior to February 23, 1989, the inception date
of the CA policy and, therefore, the trial court erred when it
granted summary judgnment and ruled that Hartford had a duty to
def end Sherwood under the policy. Hartford points out that the
original conplaint was filed on January 6, 1989, before the
Hartford policy was issued to Sherwood. The conplaint alleged that
packagi ng developed prior to January 6 was a trade dress
i nfringenent and constituted unfair trade practices. The conpl aint
was suppl enmented on February 27, 1989 to allege that Sherwood' s
"new' soup package, which appellants had becone aware of "within
t he past several weeks," was substantially identical to its "old"
package. The August 14, 1989 anendnent alleged false and
m sl eading statenents nade in a letter dated Novenber 28, 1988.
Hartford notes that the policy specifically excludes coverage for
injury arising "out of oral or witten publication of materia

whose first publication took place before the beginning of the



policy period."

(Enphasi s added.)*

“The pertinent portions of the policy provide as foll ows:

COVERAGE B: PERSONAL AND ADVERTI SI NG LI ABI LI TY
1. Insuring Agreenent.

a.

2. Excl usi
Thi s
a.

The policy defines "personal

injury,
of one or

ot her

W will pay those sums that the
i nsured becones legally obligated to
pay as danmages because of "personal
injury" or "advertising injury" to
which this insurance applies. No
other obligation or liability to pay
sunms or perform acts or services is
covered unless explicitly provided for
under SUPPLEMENTARY PAYMVENTS- -
COVERAGES A AND B. W will have the
right and duty to defend any "suit"
seeki ng those damages. ..

fhié i nsurance applies to "personal
injury” only if caused by an offense:

(1) Commtted in t he "cover age
territory" during the policy
period; and

(2) Arising out of the conduct of
your busi ness, excl udi ng
advertising, publ i shing,

broadcasting or
by or for you.
This insurance applies to "advertising

tel ecasti ng done

injury" only if caused by an offense
comm tted:
(1) In the "coverage territory"

during the policy period; and

(2) In the course of advertising your
goods, products or services.

ons

i nsurance does not apply to:

" Per sonal i njury" or "advertising

injury:"

(2) Arising out of oral or witten
publication of material whose
first publication took place
before the Dbeginning of the
policy period ....

injury" as

than "bodily injury," arising out
nmore of the foll ow ng of fenses:

8
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t o defend Sherwood because Gsemis clains were not covered under the
policy.

The duty to defend is broader than the duty to indemify. 7C
JOHN A. APPLEMAN, | NSURANCE LAW AND PRACTICE § 4684, at 83-85 (Walter F.
Berdel rev., 1979). Liability insurance may also be called
"litigation insurance.” Brohawn v. Transanerica Ins. Co., 276 M.
396, 410 (1975). The obligation of an insurer to defend under a
CA policy is determned by the allegations in the conplaint. If
the plaintiff alleges a claimcovered by the policy, the insurer
has a duty to defend the insured in that action. ld. at 407
"Even if a tort plaintiff does not allege facts which clearly bring

the claimwithin or without the policy coverage, the insurer still

d. O al or witten publication of
material that slanders or libels a
person or organi zation or disparages a
person's or organization's goods,
products or services; or

e. O al or witten publication of
material that violates a person's
right of privacy.

"Advertising injury" is defined as:

injury arising out of one or nore of the
foll ow ng of f enses:
a. O al or witten publication of
material that slanders or libels a
person or organi zation or disparages a
person's or organization's goods,
products or services;
b. O al or witten publication of
material that violates a person's
right of privacy;

C. M sappropriation of advertising ideas
or style of doing business; or

d. I nfringenment of copyright, title or
sl ogan.



must defend if there is a potentiality that the claim could be
covered by the policy.” 1d. at 408; see al so Bausch & Lonb Inc. v.
Uica Mut. Ins. Co., 330 M. 758 (1993) (insurer nust defend
insured if it appears fromconplaint that there is potential for
[iability under the policy). Further, "any doubt as to whether
there is a potentiality of coverage under an insurance policy is to
be resolved in favor of the insured." Chantel Assocs. v. Munt
Vernon Fire Ins. Co., 338 Md. 131, 145 (1995). Once GCsem al | eged
a claimpotentially covered by the policy, Hartford was obli gated
to defend the entire suit "until such tine, if ever, that the
claims have been Iimted to ones outside the policy coverage."
Steyer v. Wstvaco Corp., 450 F. Supp. 384, 398 (D. M. 1978)
(citing Brohawn, supra). See also Titan Holding Syndicate v.
Keene, 898 F.2d 265, 269 (1st Cr. 1990) ("If some of the clains
against the insured fall within the ternms of coverage, and sone
wi thout, the insurer nust still defend the entire claim....");
Tews Funeral Hone, Inc. v. Ohio Casualty Ins. Co., 832 F.2d 1037,
1042 (7th Gr. 1987) ("As long as only one of the many grounds for
recovery is potentially covered by the policy, the insurer nust
provi de a defense against the entire conplaint, even if one or nore
t heories of recovery are specifically excluded under the policy.").

As previously noted, the CGE policy issued by Hartford to
Sherwood went into effect on February 23, 1989. Appel | ant
cont ends:

Under the insuring agreenent, ... the policy
specifically states that the insurance for

10



personal injury or advertising injury applies,
but only if the offense was conmtted in the
"coverage territory" during the policy period.
The exclusions contained ... apply both to
"personal injury" and to "advertising injury" and
t he exclusions state that the insurance does not
apply to oral or witten publication of materials
whose first publication took place before the
begi nni ng of the policy period.

(Enphasis in original.) The supplenental conplaint was filed on
February 27, 1989, four days after the policy went into effect. It
was based on the distribution of a "new' soup package. Appellee
refers to the "ol d" packaging as the "green soup package" and to
the "new' packaging as the "red soup package." Appellants conceded
at oral argunent that the "ol d" and "new' packages were different
col ors.

The red package coul d not have been "published" until it was
distributed to the public. One cannot tell by reading the
suppl enental conplaint when the red soup package was first
di stributed, thereby infringing on Gsenml s business. Wil e Gsem
anmbi guously clained that the new packaging had cone to its
attention "wthin the past several weeks," the conplaint does not
say when Sherwood first distributed it or howit |learned of the red
package. Sherwood could have begun distributing the new soup
package two weeks prior to February 27, or it could have begun
doing so two days prior to February 27. Under these circunstances,
t he suppl enented conplaint on its face alleges an injury that was
potentially covered by the Hartford policy. The trial judge was
legally correct in granting summary judgnent in favor of Sherwood

on the issue of Hartford's duty to defend.

11



.

Appel l ants contend that whether appellee nade a materi al
m srepresentation of fact at the tinme the policy was issued was a
question of fact for the jury and, therefore, should not have been
di sposed of at summary judgnent.

Hartford al |l eges that Sherwood's chief financial officer, Anat
Schwartz, first applied for coverage on January 12, 1989, six days
after the Osem conplaint was filed in North Carolina. A person
filling out Hartford' s insurance application formis instructed to
"enter all clainms or occurrences that may give rise to clainms for
the prior 5 years"” in a section entitled "Loss Hstory." No clains
were |isted under this section, but the section includes a box,
beside which is a notation, "Check here if none.”" The box was not
checked. Wlliam C. Hall, the selling agent, testified at his
deposition that he "would have asked" anyone who applied for
i nsurance coverage about |oss history but could not recall what M.
Schwartz said on that point. The loss history section of
Sherwood' s application was |left blank. Appellants argue that this
woul d | ead "any reasonabl e underwiter to conclude that there have
been no | osses, no clains, no suits filed agai nst Sherwood for the
past five years."

Appel | ee contends that no material m srepresentati on was nade.
M. Hall's handwitten notes of his initial conversation with M.

Schwartz, which contain the notation "No Losses," indicate that the

12



two spoke on January 4, 1989.° This was two days before the Osem
conplaint was filed. M. Hall could not specifically recall
whet her he spoke with Ms. Schwartz on January 12, 1989, the date he
filled out the application, or whether he had spoken wth her
earlier. He produced no handwitten notes dated January 12, 1989.
There was no evidence that Ms. Schwartz saw the application either
before or after it was filled out by M. Hall. M. Schwartz did
not sign the application; nor did M. Hall. Finally, Hartford did
not receive the application until March 3, 1989, over a week after
it had issued the CA policy to Sherwood. There is no evidence
that Hartford received, reviewed, or considered the application
before issuing the policy.

CGenerally, an insurance policy is void ab initio if the
insured nmakes a material msrepresentation of fact in the
application. Wether the msrepresentation is material "depends
upon whether the msrepresentation of the true facts would
reasonably have affected the determ nation of the acceptability of
the risk." Nationwde Muit. Ins. Co. v. MBriety, 246 Ml. 738, 744
(1967). Unl ess t he parties contract ot herw se, no
m srepresentation by an insured will affect the validity of a
policy unless the insurer relies on the msrepresentation in
deci di ng whether to accept the risk. Erie Ins. Exch. v. Lane, 246
Md. 55, 59 (1967), overruled in part on different grounds by Cohen

v. Anerican Hone Assurance Co., 255 Md. 334 (1969).

The notes are actually dated "1-4-88." Nei t her party,
however, alleges that the conversation took place in 1988.

13



The insurer's bur den to establish t he insured's
m srepresentation was not nmet by Hartford. M. Hall could not
remenber whether he had asked Ms. Schwartz about Sherwood's | oss
history. The notation "no losses" in M. Hall's notes from January
4, 1989 was not a msrepresentation when nade because the Osem
conplaint was not filed until two days |ater. Finally, Sherwood
produced unrebutted evidence proving Hartford did not rely on the
application when it wote the policy. As we stated in Cenera
Accident Ins., supra, 107 M. App. at 612, nere conclusory
allegations are insufficient to prevent summary judgnent. Hartford
could produce no evidence that a msrepresentation was mnade.
Sherwood, on the other hand, produced evi dence that none was nade.
The notions judge was therefore legally correct in granting sumrary
judgnment on the ground that there was no genuine dispute of
material fact as to whether Sherwood had nmade a material
m srepresentation.

Further, even if we assuned, arguendo, that Sherwood did nmake
a msrepresentation, Hartford clearly waived its right to object.
| f Hartford was truly concerned about the change in risk due to the
al l eged m srepresentation, it should have rescinded the policy and
promptly returned all premuns and benefits to Sherwood once it had
di scovered the m srepresentation. See Bagel Enters., Inc. v.
Baskin & Sears, 56 Ml. App. 184, 200-01 (1983), cert. denied, 299
Md. 136 (1984). An insurer that does any act recognizing the
continued validity of the policy after it discovers a nateria
m srepresentation waives its right to rescind the policy. See

14



Finch v. Hughes Aircraft Co., 57 Md. App. 190, 244, cert. denied,
298 Md. 310 (1984), and cert. denied, 469 U S 1215 (1985). Not

only did Hartford fail pronptly to take steps showing it w shed to

rescind the policy, it continued to issue new policies to Sherwood

for two years after learning of the Osem conpl ai nt.

[T,

Hartford argues that the trial judge erred by finding as a
matter of law that Sherwood's two-and-one-half year delay in
notifying it of the Gsemlitigation did not prejudice it, thereby
relieving it of its duty to defend.

In order for an insurer to disclaim coverage based on |ate
notice, the insurer nust establish by a preponderance of the
evidence that the late notice resulted in actual prejudice to it.
Ml. Code (1957, 1994 Repl. Vol.), Art. 48A, § 482.° See St. Pau
Fire & Marine Ins. v. House, 315 Ml. 328, 332 (1989). The insurer

Wi ll survive sunmary judgnent only if it raises a genuine dispute

6Secti on 482 reads, in whole:
8 482. D sclainer of coverage because of |ack of
notice or cooperation frominsured.

Where any insurer seeks to disclaimcoverage
on any policy of liability insurance issued by
it, on the ground that the insured or anyone
claimng the benefits of the policy through the
insured has breached the policy by failing to
cooperate with the insurer or by not giving
requisite notice to the insurer, such disclainer
shal | be effective only if the insurer
established, by a preponderance of affirnmative
evi dence that such | ack of cooperation or notice
has resulted in actual prejudice to the insurer.

15



as to whether it was prejudiced by the delay in notice. GCeneral
Accident Ins., supra, 107 M. App. at 613. Alleging only
"possi ble, theoretical, conjectural, or hypothetical prejudice" is
not enough. ld. at 615. The prejudice cannot be surm sed or
presunmed fromthe nere fact of delay. Id.

Sherwood did not notify Hartford of the Gsemlitigation until
June 18, 1991, two-and-one-half years after the original conplaint
was fil ed. Hartford produced an affidavit from Joan Warren, a
property underwiting supervisor, which stated that, had Hartford
been aware of the pendency of the litigation, it would not have
accepted Sherwood as a risk in 1989 and would not have rewitten
the policy in 1990.

Joseph Jenkins, who works in the clains departnent at
Hartford, was questioned at his deposition about the prejudicial
ef fect of the del ayed noti ce:

Q ... [Alre you aware of any facts that would
support a contention that Hartford | nsurance

Conmpany suffered any actual prejudice [by
reason of the late notification]?

A Sure

Q What ?

A Well, there had been, you know, we weren't
in the | oop.

Q What does that nean.

A We didn't know what was goi ng on, you know,
for a period of years afterwards.... From
the date the original suit was filed to the
date that we becane aware of the situation--

Q Al right.

A -- expenses had been incurred.

Q [What prejudice did -- actual prejudice

did Hartford suffer by reason of the fact
that it wasn't, as you put it, in the | oop
from the date that the original conplaint
was filed up until June 18, 19917
Specifically?

16



Late reports, of course, interfere with the
ability to investigate to sone extent.
How did this -- specifically this reporting
of this loss interfere wth Hartford's
ability to investigate to any extent?

A It is always easier to investigate a fresh
matter.

Appellants also point to the deposition testinony of its
expert witness, Francis Ford, a well-respected Maryl and attorney.
M. Ford testified in deposition that, in his opinion, the delay in
reporting was prejudicial.

Q VWhat is the basis for [your opinion]?

A Well, the suit and because there was a
counter-claim and also a separate action,
they were all filed in the early part of
'89, as | recall. At that point, M.
Hefter's firm | think, becane involved, as
well as M. Spry's firm They ran up, |

don't know how much noney ... before notice
was given to the insurance conpany or a
demand for coverage which was, | think,

early June of 1991

So you have a period of two-and-a half
years, roughly, yes, where the carrier was
out of the loop, totally out of the |oop
had nothing to do, no say, ... nothing with
respect to that litigation. And | think
this was very prejudicial, that all these
expenses woul d have been run up, et cetera,
and an effort is now being made to coll ect
it from the carrier. | think it 1is
absol utely prejudicial.

Appel lants claimthat the evidence sumrari zed above was enough to
create a jury issue as to actual prejudice.

"[ Cl oncl usory al | egati ons about difficulties and
i nconveni ences that would result fromany delay in notification are
not sufficient”™ to survive summary judgnent when the issue is
whet her actual prejudi ce has been shown under section 482. Ceneral

Accident Ins., supra, 107 Ml. App. at 616. Hartford "failed to

17



identify any specific, pal pable instances to show howits ability
to protect its interests was frustrated." Id. It never stated
specifically how the delay affected its investigation, other than
that the matter was no |longer "fresh." Significantly, appellant
does not claim that inportant information disappeared or that
mat eri al evi dence was no | onger avail abl e.

In regard to the affidavit by Ms. Warren, Hartford accepted
Sherwood as a risk by underwiting two policies after it was
notified of the Gsemlitigation and knew that Sherwood had del ayed
notification for over two years. The assertion that Hartford woul d
not have accepted Sherwood as a risk, therefore, was contradicted
by Hartford' s own actions. Finally, Hartford was notified one-and-
one-half years before the Gsemlitigation went to trial, giving it
plenty of tinme to investigate.

We hold that the trial judge was legally correct in finding
that Hartford did not show it was actually prejudiced by the late
notification, resolving the issue of Hartford' s responsibility to
pay Sherwood's attorney's fees that were incurred after Hartford
was notified of Gsems claim We proceed, in the follow ng
section, to resolve the separate i ssue of whether Hartford should
be required to rei nburse Sherwood for costs and | egal fees incurred

prior to its receiving notice of the Gsemsuit.

| V.
Hartford argues that the trial court erred by holding it

responsi ble for pre-notice litigation costs and attorney's fees.

18



It maintains that until an insurer's duty to defend arises, it
cannot be held liable for any costs incurred by the insured for its
def ense.

I f an insurer refuses to defend on behalf of the insured, the
insurer is liable for damages incurred by the insured as a result
of the insurer's breach of its obligation to defend. These damages
general ly include the anount of judgnent or settlenent, the costs
of litigation, and attorney's fees. Munt Vernon Fire Ins. Co. v.
Scottsdale Ins. Co., 99 MI. App. 545, 564-65 (1994), aff'd in part,
rev'd in part sub nom Chantel Assocs. v. Munt Vernon Fire Ins.
Co., 338 Md. 131 (1995); see also Anerican Mut. Liab. Ins. Co. v.
M chigan Mut. Liab. Co., 235 NW2d 769, 774 (Mch. C. App. 1976)
("an insurer's wongful refusal to defend an action against its
insured will render the insurer liable for costs and attorneys'
fees").

CGenerally, the insurer has exclusive control over litigation
agai nst the insured, who nust in turn surrender all control over
t he conduct of the defense to the insurer. 7C APPLEMAN, supra, 8
4681. The insurer, therefore, has a duty to defend the insured "in
any action where, if liability is established, the insurer would be
liable and required to pay damages on behalf of the insured.” 7C
APPLEMAN, supra, 8 4682, at 19-20.

The right to a defense by the insured depends
upon conditions precedent as well as the
condi ti ons subsequent which nust be nmet by the
insured before the right to a defense by the
insurer matures in favor of the insured, and the
i nsured nust request that the insurer undertake

t he defense in accordance with the conditions in
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t he policy.
Id. at 24 (internal footnote omtted).

In the case sub judice, Hartford's duty to defend is found in
the insuring agreenent. See supra note 5 ("W will have the right
and duty to defend any suit seeking those damages ....). Thi s
rai ses the question: when does the insurer's duty to defend
commence? The United States District Court for the District of
Maryl and, applying Maryland law, held that an insurer's obligation
to provide a defense and, therefore, to pay attorney's fees and
l[itigation expenses, only arises wupon notice of the suit.
Scottsdale Ins. Co. v. Anmerican Enpire Surplus Lines Ins. Co., 791
F. Supp. 1079, 1084-85 (D. M. 1992) (citing Omeiss v. Erie Ins.
Exch., 67 Mi. App. 712, 718-19 (1986)).

I n Washi ngton v. Federal Kenper Ins. Co., 60 Mi. App. 288, 297
(1984), we said:

It is conceded that if tinely notice had been
gi ven Kenper woul d have been required to defend
because the suit included clains for bodily
injury arising out of the insured s negligence.
Kenper agrees that unless all the allegations of
an action against an insured are excluded by a
policy, there is a duty to defend. Br ohawn v.
Transanerica I nsurance Co., 276 M. 396, 347 A 2d
842 (1975). Kenper had no duty to defend,
however, until the assured requested a defense.
See Couch on Insurance 2d 8§ 51:35 page 444 (2d
Ed. 1959) citing, inter alia, Detroit Autonobile
I nter-Insurance Exchange v. Higginbotham 95
M ch. App. 213, 290 N.W2d 414 (1980); Anerican
Mutual Liability Ins. Co. v. Mchigan Mitual
Liability, 64 Mch. App. 315, 235 N.W2d 769
(1975); Manny v. Estate of Anderson, 117 Ariz.
548, 574 P.2d 36 (1977).

(Enphasis in original.) See also Omeiss, supra, 67 M. App. at
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718-19 ("The [insurer's] duty to defend did not arise until it was
notified of the negligence count [covered by the insurance policy]
and asked to assune the defense") and Luppino v. Vigilant Ins. Co.,
M. App. __, __, slip op. at 11 [No. 1497, Septenber Term
1995, decided June 4, 1996] (the duty to defend commences upon
notice of a claim and extends beyond judgnent until all appeals
have been resol ved).

This Court held in Mount Vernon Fire Ins. that the insurer's
duty to defend did not arise until it had received a fourth anended
conplaint, which alleged clains potentially covered by the CG
policy at issue in that case. Munt Vernon Fire Ins., supra, 99
Ml. App. at 564. W conti nued:

To obtain reinbursenent of attorneys' fees from
the carrier who does have the duty to defend the
insured, the party seeking reinbursenment mnust
prove that the fees at issue (1) were incurred at
a tinme when the carrier did have a duty to
defend, and (2) were reasonabl e and necessary to
force the carrier to do its duty.
ld. at 565.
W hold that Hartford first becanme obligated to provide a

def ense to Sherwood on June 18, 1991, when it received notice of

the Gsemlitigation.” Hartford does not have an obligation to pay

'Maryland is not alone in holding that the duty to defend does
not arise until the insurer is notified of the litigation and the
insured tenders the defense, i.e., surrenders control. See, e.g.,
Eastman v. United States, 257 F. Supp. 315, 319 (S.D.Ind. 1966);
G'i bal do, Jacobs, Jones & Assocs. V. Agrippina Versicherunges,
A G, 476 P.2d 406 (1970). Several courts have stated that
because there is no duty to defend prior to notice of the suit, the
insurer is not liable for pre-notice attorneys' fees. See Aetna
Casualty & Sur. Co. v. Chicago Ins. Co., 782 F. Supp. 71, 73 (N. D
[11. 1991) (holding that insurer is not required to pay cost of
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for Sherwood's attorney's fees incurred before that date.

Besi des the above cited precedent, there is another reason why
Hartford should not be required to pay pre-notice attorney's fees.
The policy issued to Sherwood states:

2. Duties in The Event O OCccurrence, CaimO

Suit.
d. No insureds will, except at their own
cost, voluntarily nmke a paynent,
assune any obligation, or incur any
expense, other than for first aid,
W t hout our consent.
(Enphasi s added.) | nsurance policy provisions forbidding the
voluntary incurring of costs are routinely upheld. See, e.g.,

LaFarge Corp. v. Hartford Casualty Ins. Co., 61 F.3d 389, 400 (5th
Cir. 1995) ("The terns of the policy are unanbi guous and therefore
must be enforced as witten."). Such provisions have been
construed to preclude the paynment of pre-notice attorneys' fees by
insurers. See Northern Ins. Co. of New York v. Allied Mut. Ins.
Co., 955 F.2d 1353, 1360 (9th Gr.) (holding that Allied may not be
held liable for portion of attorney's fees paid pre-tender of
defense due to policy provision precluding reinbursenent for
defense costs voluntarily incurred), cert. denied, 112 S. . 3033

(1992); Gibaldo, Jacobs, Jones & Assocs., supra, 476 P.2d 406

defending action it was never afforded an opportunity to defend),
aff'd, 994 F.2d 1254 (1993); SL Indus., Inc. v. American Mtorists
Ins. Co., 607 A .2d 1266 (N.J. 1992) (holding that insured cannot
demand rei nbursenent for defense insurer had no opportunity to
control if insured does not pronptly notify insurer of facts
triggering coverage); Heffernan & Co. v. Hartford Ins. Co. of Am,
614 A .2d 295 (Pa. 1992) (holding that attorney's fees can be
awarded only fromtine duty to defend arose).
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(enforcing policy provision that required plaintiffs to pay for
voluntarily incurred costs wthout first obtaining insurers
consent).®

Sherwood, citing section 482 of the Insurance Code (see supra
note 7), argues that an insured is entitled to pre-notice defense
costs and expenses when the insurer has not denonstrated actua

prejudice as a result of the delay in receiving notice.® Section

8The insurer's unjustified refusal to defend after notice of
a claim would, however, constitute a waiver of the provision
i nsofar as post-notification attorney's fees are concerned. Cf
United States Fidelity & Guar. Co. v. National Paving & Contracting
Co., 228 M. 40 (1962) (stating that a denial of liability and
refusal to defend releases insured from provision prohibiting
settlenment of clainms without insurer's consent). In other words,
when an insurer wongfully refuses to defend, any attorneys' fees
thereafter incurred by the insured are not incurred voluntarily.

°Courts in other jurisdictions have used an actual prejudice
analysis in holding that an insurer is liable for pre-notice
def ense costs. See TPLC, Inc. v. United Nat'l Ins. Co., 44 F.3d
1484, 1493 (10th Cr. 1995) ("in the absence of a show ng of
prejudice, the insurer's duty to defend includes the duty to
rei nburse for reasonabl e costs of defense incurred prior to notice,
as well as for subsequent defense costs"); Peavey Co. v. MV ANPA
971 F.2d 1168, 1178 (5th Gr. 1992) (holding that insurer is |liable
for pre-notice expenses because it did not show actual prejudice by
delay and relied on pre-notice investigation w thout conducting one
of its own); Rovira v. LaGoDa, Inc., 551 So. 2d 790, 794-95 (La.
Ct. App. 1989) (holding that delayed notice relieves insurer of
obligation to pay defense costs if it was actually prejudiced by
del ay) .

The Peavey and Rovira courts agree that the insurer's duty to
def end does not arise until it is notified of the claimor suit.
Peavey, supra, 971 F.2d at 1178; Rovira, supra, 551 So. 2d at 794-
95. The law on when the duty to defend arises in Pennsylvania (the
state law at issue in TPLC, Inc.) is not so clear. The cases cited
above are not attenpting to interpret a statute such as 8§ 482; they
are based on case | aw. Unli ke the precedent relied on in those
cases, Maryland precedent unanbi guously teaches that an insured
seeki ng rei nbursenment for a breach of a duty to defend nust prove,
inter alia, that the attorneys' fees "were incurred at a tinme when
the carrier did have a duty to defend.” Munt Vernon Fire Ins.
supra, 99 Md. App. at 564.
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482 prevents an insurer fromdisclaimng liability coverage! on the
ground "that the insured ... has breached the policy ... by not
giving requisite notice to the insurer"” unless the insurer can
prove that the late notice caused it actual prejudice.!? Section
482 woul d have application to this case only if Hartford clained it
did not owe pre-notice attorneys' fees because Sherwood breached
the insurance contract. Hartford does not claim that Sherwood
breached the contract. Instead, it clains that Hartford did not
breach the duty to defend portion of the CA policy at any point
before it was notified of Gsemis claimand it was, therefore, not
liable for attorneys' fees incurred prior to that point. Section
482 does not create coverage where none previously existed. There

is an inportant distinction between an insurer's defense based on

| ack of a contractual duty and those based on the claimthat the

insurer is not |iable because the insured has breached a condition

%W conclude that the term "coverage," as used in § 482,
includes the duty to defend as well as the duty to indemify
because the duty to defend is found in the insuring agreenent. See
Washi ngton v. State FarmFire & Casualty Co., 629 A 2d 24, 28 (D.C
Ct. App. 1993). The cost of defense is a risk against which the
CA policy is designed to protect.

1Cases construing 8 482 generally involve the issue of whether
the insured has the status of being covered wth indemity
protection for past wongdoing. Accord Fireman's Fund Ins. Co. V.
Ex-Cell-O Corp., 790 F. Supp 1318, 1330 (E.D. Mch. 1992) (citing
to Mchigan | ate notice cases that have established a requirenent
of show ng actual prejudice). Thus, 8§ 482 controls the
ci rcunstances under which an insurer may disclaim coverage it
clearly has under the policy.
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set forth in the policy.? W hold that section 482 applies only
when it is clained that the insured has breached a condition.
Because Hartford did not disclaim liability for pre-notice
attorney's fees and costs based on Sherwod's breach of a
condition, Hartford was not required to prove that it was
prej udi ced by Sherwood's |l ate notice.

W will remand in order for the circuit court to recal cul ate

damages by excluding all attorney's fees and costs incurred by

PZHartford's policy, like nost CA policies, contains the
fol |l ow ng provisions:
2. Duties in The Event O Cccurrence, CaimO

Suit.

a. You nust see to it that we are
notified pronmptly of an "occurrence"
which may result in aclaim...

b. If a claim is made or "suit" is
br ought agai nst any insured, you nust
see to it that we receive pronpt
witten notice of the claimor "suit."

BAppel | ee al so argues that an insured's breach of its prom se
to give pronpt notice is an immaterial breach. M. Code Art. 48A,
§ 482. See House, supra, 315 Ml. at 332 (stating that statute
measures by standard of actual prejudice materiality of any breach
by insured to determne if breach excuses performance by insurer).
The renedy for a partial breach is the damages suffered as a result
of that breach. Speed v. Bailey, 153 M. 655, 660 (1927).
Appel l ee contends that Hartford has the burden of proving its
damages as a result of Sherwood's late notice. Schackow v. Medi cal
Legal Consulting Serv., Inc., 46 Ml. App. 179, 191-92 (1980). See
al so Nortek, Inc. v. Liberty Mut. Ins. Co., 858 F. Supp. 1231,
1241-42 (D.R 1. 1994) (stating that party that failed to conply
with notice provision is liable for any additional or excessive
fees caused as a result). The proper analysis, however, of an
insurer's liability for pre-notice attorney's fees nust start by
exam ni ng whether the insurer is denying liability based on sone
breach on the part of the insured or whether the defense is based
on the legal principle that an insurer owes no duty to defend until
it has been notified of a breach.
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Sherwood prior to June 18, 1991 ) the date Hartford was notified of

the claim?

V.

Hartford contends, and Sherwood agrees, that the trial judge
erred inruling that Hartford was |iable for the paynent of | egal
fees and other costs incurred before the effective date of the CG
policy issued to Sherwood. W shall remand for a recal cul ati on of

damages in this regard.

MYHartford sets out in its brief a general breakdown of what
fees and expenses were incurred pre-notice. Hartford contends that
all fees clainmed by M. Hefter were incurred prior to June 18
1991, the date that Hartford received notice of the Osem
l[itigation. Plaintiff's Exhibit 8, which consists of the invoices
from M. Hefter's firm Finnegan, Henderson, Farabow, Garrett &
Dunner, bears this out. The last invoice is dated May 17, 1991.

Hartford alleges that "[n]Jost (99% of the Spry bill for the
trademark case" was incurred prior to June 18, 1991, while
“[a] pproxi mately $25,000.00 of Spry's bill for services rendered in
t he defamation” suit was incurred after June 18, 1991. Plaintiff's
Exhibits 2 and 3 consist of the invoices for work done on the
trademark case and defamation case, respectively, by M. Spry's
firm Hartford contends that a "portion" of the fees clainmed by
M. Gbson was incurred prior to June 18, 1991. Plaintiff's
Exhibit 21 consists of the invoices from Bell, Seltzer, Park &
G bson. The first three invoices are for work performed before
June 18, 1991. On remand, Sherwood nust denonstrate what was
billed for work performed by each law firmafter June 18, 1991.

Finally, Hartford argues that "[a]pproxi mately one-half of the
charges for litigation expenses" were incurred prior to June 18,
1991. Hartford cites to Plaintiff's Exhibit 16 in support of this
argunent. On renmand, Sherwood nust denonstrate what was billed for
work perforned after June 18, 1991.

Hartford does not indicate in its brief the anount of fees
and expenses incurred between January 6, 1989, the date the OGsem
conplaint was filed, and February 23, 1989, the date the Hartford
policy went into effect. On remand, Sherwood may be able to
denonstrate, using Plaintiff's Exhibits 2, 8 and 16, the anount of
fees and expenses incurred before the date the policy was issued,
and which were incurred afterward.
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VI .

Cr oss-appel | ant, Sherwood, contends that it was entitled to
prejudgnment interest as a matter of |aw Sherwood asked for a
ruling on this issue in its notion for judgnent nade at the
conclusion of its case and "renewed" at the conclusion of

Hartford's case.!® The trial judge denied the notion and sent the

16Sherwood' s trial counsel nade a notion for judgnment at the
close of plaintiff's case. As part of that notion, he stated:
| would ask that Your Honor rule as a matter of
| aw that pre-judgnent interest is recoverable in
this matter on the grounds that the |law as set
forth in the various cases that | have cited
i ncluding those in the proposed jury instruction
by the plaintiff, is that if funds have actually

been used, then they may be recoverable -- pre-
j udgnent i nterest, r at her, is recoverable
t her eupon, Your Honor, as set forth in cases such
as the Distillery case and the I. W Furman [sic]

Properties case and in the cases therein.
Counsel for Hartford correctly characterized the notion as
"premature” and the notion was denied. At the close of all the
evi dence counsel for Sherwood asked to "renew the notions | nade at
the close of the evidence earlier .... | adopt them by reference
specifically."

Merely stating that a party "renews" its notion for judgnent
at the close of all the evidence, after making a notion at the
cl ose of the opponent's evidence, usually is not enough to preserve
the issue for appellate review Ford v. Tittsworth, 77 M. App
770, 773-74 (1989). Normally, counsel is required to restate with
particularity all reasons why the notion should be granted. 1d.
That general rule does not dispose of the case sub judice, however,
because Sherwood originally made a notion for judgnent at the cl ose
of its own evidence, not at the close of its opponent's evidence.
The rationale for holding that nerely "renewing" a notion for
judgnent does not preserve the issue for appeal is that the
original notion for judgnent is w thdrawn once the party nmaking the
nmotion presents evidence. Smth v. Carr, 189 M. 338 (1947); M.
Rul e 2-519(c). Because Sherwood had al ready presented its evi dence
when it initially noved for judgnent, and because it is evident
that the reasons for the notion were clear to the trial judge, the
i ssue is preserved. Hartford does not contend otherw se. See
Laubach v. Franklin Square Hospital, 79 M. App. 203, 216 (1989)
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issue to the jury. Sherwood contends this was error.

"The purpose of the allowance of prejudgnent interest is to
conpensate the aggrieved party for the loss of the use of the
principal liquidated sumfound due it and the | oss of incone from
such funds." |.W Berman Properties v. Porter Bros., Inc., 276 M.
1, 24 (1975). Wwether a party is entitled to pre-judgnent interest
is usually a jury issue. Atlantic States Constr. Co. v. Drummond
& Co., 251 md. 77, 85 (1967).

"However, this general rule is subject to certain
exceptions that are as well established as the
rule itself. Anong the exceptions are cases
[where the party seeking pre-judgnent interest
must] pay noney on a day certain, and cases where
the noney has been used. If the contractua
obligation be wunilateral and is to pay a
liquidated sum of noney at a certain tine,
interest is alnost universally allowed fromthe
time when its paynent was due."”
ld. (quoting Affiliated Distillers Brands Corp. v. RWL. Wne &
Li quor Co., 213 M. 509, 516 (1957)). See al so Maxima Corp. V.
6933 Arlington Dev. Ltd. Partnership, 100 MI. App. 441, 460 (1994).

In reviewing the trial judge's ruling on a notion for
judgment, we |look at the evidence in the light nost favorable to
t he non-noving party. Cavacos v. Sarwar, 313 M. 248, 250 (1988);
Md. Rule 2-519(b). Sherwood was able to outline what fees it had
al ready paid, when it had paid those fees, what fees it had not

al ready paid, and when it had paid the $100,000 settlenment. The

(holding that reference to menorandum previously submtted to court
laying out with particularity argunments in support of notion
preserves issue) (citing Sergeant Co. v. Pickett, 283 Ml. 284, 289-
90 (1978)), aff'd, 318 M. 615 (1990).
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suns paid in this case seemto fall within the exceptions cited
above. When the notion for judgnent was first made, however,
Hartford had not been given an opportunity to dispute the
reasonabl eness of the attorneys' fees and whether the settlenent
had actually been paid. The trial judge was correct in not
granting the notion for judgnent at the close of plaintiff's case.

Hartford called Robert Alpert as an expert in the field of
litigation managenent to testify as to his opinion of the
reasonabl eness of the attorneys' fees incurred by Sherwood. M.
Al pert did not, however, dispute the fact that Sherwood had nade
paynments to the three law firnms it hired to defend it in the Gsem
l[itigation, nor did he dispute the dates on which those paynents
were made. M. Alpert nerely expressed his opinion that the fees
charged were excessive.

When Hartford rested its case, the record showed the nonies
Sherwood had paid for post-notice attorney's fees, litigation
expenses, and settlenment costs that Hartford shoul d have pai d.

Hartford, as cross-appellee, contends that

di sputes existed regarding the fair and
reasonabl eness of attorney's fees being clained

and the question of whether, in fact, the
appel I ant paid $100,000.00 in order to settle the
underlying |awsuit. The anount of |iquidated

damages could not be determned until such tinme
as the jury had an opportunity to review the
evidence and to enter its findings.
The Maryland <cases it cites in support, however, are
di stingui shable. See First Virginia Bank v. Settles, 322 M. 555,

565 (1991) (paynent of deficiency not due until buyer was furnished
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witten statenent that showed di sposition of proceeds of resale as
required by law); Republic Ins. Co. v. Prince George's County, 92
Md. App. 528, 539 (Republic's obligation under performance bond was
not |iquidated until judgnent was entered against it because
cal cul ati on of anmpunt due before performance is conplete would be
mere estimate), cert. granted, 328 M. 462 (1992), and cert.

di smssed, 329 Md. 349 (1993); Wartzman v. Hi ghtower Prods., Ltd.,

53 Md. App. 656 (damages sought were |lost profits, which are, by
definition, estimates), cert. denied, 296 Ml. 112 (1983).

We held in Travel Comm, Inc. v. Pan Am Wrld Airways, Inc.,
91 Md. App. 123, cert. denied, 327 M. 525 (1992), that a dispute
over the actual amount owed between the parties "indicates that the
sum owed was not certain until the jury nade its determ nation, but
we see no reason why this should interfere wwth an award for pre-
judgment interest as to that anount actually due and ow ng." Id.
at 188.1 W concluded that Pan Amwas entitled as a matter of |aw
to pre-judgnment interest accrued fromthe dates paynents were due,
t hereby vacating that portion of the trial court's award and
remandi ng for a new conputation of interest. | d. W find this
case on point and hold that the trial judge erred in not ruling

t hat Sherwood was entitled to prejudgnment interest, as a natter of

7See al so Brethren Mut. Ins. Co. v. Filsinger, 54 Mi. App
357, 365 (holding that, regardless of insurer's good faith denial
of coverage, plaintiff is entitled to recover interest to put it in
position it would have been in if coverage had not been denied),
cert. denied, 296 Ml. 223 (1983).
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law. On remand the court shall conpute interest based on the award

due Sherwood.

JUDGVENT I N FAVOR OF SHERWOOD BRANDS,
I NC. VACATED AND CASE REMANDED FOR
FURTHER PROCEEDI NGS | N ACCORDANCE W TH
THI'S OPI NI ON. COSTS TO BE PAID 75
PERCENT BY APPELLANT/ CROSS- APPELLEE AND
25 PERCENT BY APPELLEE/ CROSS- APPELLANT.
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