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[Arbitration - Construction managenent process of building - In
contract between owner/devel oper and fram ng-sheat hing contractor
parties agreed to arbitrate all disputes between them That
contract was incorporated by reference into the contractor's
per formance bond. Hel d: Omer/ devel oper did not agree to

arbitrate with surety on latter's demand. ]
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We granted certiorari to review the holding concerning
arbitrability nmade by the Court of Special Appeals in Hartford
Accident & Indem Co. v. Scarlett Harbor Assocs. Ltd. Partnership,
109 Md. App. 217, 674 A 2d 106 (1996). A condoni ni um devel oper's
agreenent with a construction contractor included a provision for
arbitration between those parties. The contract containing the
arbitration provision had been incorporated by reference into the
contractor's performance bond. The court held that the devel oper
had not agreed to arbitrate its claim against the bond with the
surety. As explained below, we agree with the hol ding by the Court
of Speci al Appeals.

This dispute involves the large residential condom niumin the
Scarlett Place conplex in the Inner Harbor area of Baltinore City.
For purposes of this opinion we shall consider that Scarlett Place
was developed by the respondents, Scarlett Harbor Associates
Limted Partnership and its general partners, Leroy Merritt and
Merritt Operations Corporation (collectively, SHALP).!? The
construction with which we are concerned utilized the construction
manager process. Leonard A Kraus Co., Inc. (Kraus) was engaged by

SHALP to furnish and install nmetal framng and Gypsum sheat hi ng and

The original general partners of the linmted partnership were
WIlliam Meyers, Il and Leo J. DAleo, who were also joined as
defendants to the conplaint in the circuit court. The | egal
consequences of the arrangenent between the persons conprising the
former and current general partners are not relevant to the issue
on this certiorari review.
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to performother work. Their August 1986 contract refers to SHALP
as "Omer" and to Kraus as "Contractor."?

General Conditions § 7.9.1 of the SHALP-Kraus contract
provided in part for arbitration under the Anmerican Arbitration
Associ ation Construction Industry Rules of "[a]ll clains, disputes
and other matters in question between the Contractor and the Owner
arising out of or relating to the Contract Docunents or the breach

thereof ...."3

2The printed formutilized by the parties, with extensive
special typewitten provisions, was the 1980 edition of AlA
Docunent A201/CM the Construction Mnagenent Edition of the
St andard Form of Agreenent between Oamner and Contractor, where the
basis of paynent is a stipulated sum

SCeneral Conditions § 7.9.1 of the SHALP-Kraus contract reads,
more fully, as foll ows:

"All clainms, disputes and other matters in question
bet ween the Contractor and the Omner arising out of or
relating to the Contract Docunents or the breach thereof

shall be decided by arbitration in accordance with
the Construction Industry Arbitration Rules of the
Anmerican Arbitration Association then obtaining unless
the parties nmutually agree otherw se. No arbitration
arising out of or relating to the Contract Docunents
shall include, by consolidation, joinder or in any other
manner, the Architect, the Construction Manager, their
enpl oyees or consultants except by witten consent
containing a specific reference to the Omer-Contractor
Agreenent and signed by the Architect, the Construction
Manager, the Omer, the Contractor and any other person
sought to be joined. No arbitration shall include by
consolidation, joinder or in any other manner, parties
other than the Omer, the Contractor and any other
persons substantially involved in a compbn question of
fact or law, whose presence is required if conplete
relief is to be accorded in the arbitration. No person
other than the Owner or the Contractor shall be included
as an original third party or additional third party to

(continued. . .)
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The contract required Kraus to obtain a performance bond in
t he amount of 100% of the contract price. Petitioner, Hartford
Accident & Indemity Conpany (The Hartford), issued the bond to
Kraus on its "Subcontract Performance Bond Form A " Al parties to
this certiorari review have treated SHALP as the obligee of the
bond, and we shall do the sane.* The bond contains, in relevant
part, the follow ng recital

"Whereas, Principal has by witten agreenent ... entered

into a subcontract with Ooligee for Renovation and

addition to Scarlett Seed Building--Light Gauge Meta

Framng (Scarlett Place Phase Il & 11l) ... which

subcontract is by reference nade a part hereof, and is

hereinafter referred to as the subcontract."”
(Enphasi s added).

I n January 1993 the action out of which the issue before us

arose was brought against SHALP and others in the Grcuit Court for

(...continued)

an arbitration whose interest or responsibility 1is
i nsubstantial. Any consent to arbitration involving an
addi tional person or persons shall not constitute consent
to arbitration of any dispute not described therein or
with any person not nanmed or described therein. The
foregoi ng agreenent to arbitrate and any ot her agreenent
to arbitrate with an additional person or persons duly
consented to by the parties to the Omer-Contractor
Agreenent shall be specifically enforceable under the
prevailing arbitration law. The award rendered by the
arbitrators shall be final, and judgnent may be entered
upon it in accordance wth applicable law in any court
having jurisdiction thereof."”

“The bond in fact reads that Kraus, as principal, and The
Hartford, as surety, "are held and firmy bound unto Transcon
Construction Co. Inc., as bligee." The construction manager
identified in the August 1986 SHALP-Kraus contract was "TransCon
Construction Conpany, Inc."
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Baltinore County by Scarlett Place Residential Condom nium Inc.,
t he council of unit owners of the residential condom nium SHALP
i npl eaded a nunber of third-party defendants, including Kraus and
The Hartford. Both noved to conpel SHALP to arbitrate its clains
agai nst themwhile proceedings in the circuit court on the third-
party cl ai ms agai nst them were stayed. The circuit court ordered
arbitration between SHALP and Kraus, but the court denied The
Hartford's notion to conpel arbitration on the third-party claim
against it. The Hartford appealed fromthat denial to the Court of
Speci al Appeal s.°

The Hartford's appeal was consolidated with the appeals from
the final judgnment disposing of the remaining clains in the action.
Hartford Accident & Indem Co., 109 M. App. 217, 674 A 2d 106.
The Hartford contended that incorporating by reference the SHALP-
Kraus contract into the bond "'clearly' shows that the parties
intended that «clainms wunder the bond would be decided in
arbitration.” 1d. at 292, 674 A 2d at 143. The Court of Speci al
Appeal s disagreed, taking the view that "Kraus's subcontract was
i ncorporated sinply to establish the primary obligation on which

Hartford's secondary obligation would depend.” | d. Al t hough

The circuit court certified as a final judgnent under
Maryl and Rule 2-602 its order denying The Hartford's claimto conpel
SHALP to arbitrate wth it. An order denying a claim that
arbitration should be conpelled in an action in which that is the
sole claimasserted is an appeal abl e judgnent. Litton Bionetics,
Inc. v. den Constr. Co., 292 Md. 34, 437 A 2d 208 (1981).
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recogni zing that a majority of decisions fromother jurisdictions
had reached a different result, the court was not persuaded by
ei ther the nunber or the rationale of those decisions and affirned
the circuit court. 1d. at 295-96, 674 A 2d at 144.
We granted The Hartford's petition for certiorari which
presents the follow ng question:

"May a surety that issued a performance bond which
incorporated by reference a nmandatory arbitration
provi sion froma subcontract between the obligee and the
princi pal enforce the arbitration agreenent against the
obligee in an action on the bond?"

The question presented is answered by a return to the
fundanmental s recently restated for the Court by Judge Chasanow in
Curtis G Testerman Co. v. Buck, 340 Md. 569, 667 A 2d 649 (1995).
There we sai d:

"Arbitration is a ‘process whereby parties voluntarily
agree to substitute a private tribunal for the public
tribunal otherwi se available to them * x * A party
cannot be required to submt any dispute to arbitration
that it has not agreed to submt.' Gold Coast Mall .
Larmar Corp., 298 M. 96, 103, 468 A . 2d 91, 95 (1983)
(enmphasi s added). Accord United Steel workers of Anerica
v. Warrior & Gulf Navigation Co., 363 U. S. 574, 582-83,
80 S. . 1347, 1353, 4 L. Ed. 2d 1409, 1417 (1960).
Arbitration is 'consensual; a creature of contract. As
such, only those who consent are bound. * * * [|n the
absence of an express arbitration agreenent, no party may
be compelled to submt to arbitration in contravention of
its right to legal process.' Thomas J. Stipanow ch,
Arbitration and the Multiparty Dispute: The Search for
Wor kable Solutions, 72 lom L. Rev. 473, 476 (1987)
(citing Martin K Eby Constr. Co. v. Gty of Arvada, 522
F. Supp. 449, 451 (D. Colo. 1981)). Accord Messersmth,
Inc. v. Barclay Townhouse, 313 MI. 652, 658, 547 A 2d
1048, 1051 (1988) (" No one is under a duty to resort to

[arbitral] tribunal s, however hel pf ul their
processes, except to the extent that he has signified his
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wllingness.") (citation omtted). An arbitration

agreenment cannot inpose obligations on persons who are

not a party to it and do not agree to its terns. See

A.B. Engineering Co. v. RSH Intern, Inc., 626 F. Supp.

1259, 1263 (D. Md. 1986)."

ld. at 579-80, 667 A 2d at 654 (footnote omtted). In Testernman we
held that an individual who had signed, as agent for a fully
di scl osed corporate principal, a contract containing an arbitration
provi sion had not promsed to arbitrate in his individual capacity.
ld. at 578, 667 A 2d at 653.

In the instant matter the SHALP-Kraus contract contains a
provi si on whereby those two parties agree to arbitrate with each
other, and that is the agreenent that the circuit court enforced.
There is no provision in the SHALP-Kraus contract requiring
inclusion of an arbitration provision in any bond that Kraus is to
furnish.® Rather, The Hartford's subm ssion that SHALP covenant ed
to arbitrate clains on the performance bond with the surety rests
exclusively on the incorporation by reference in the bond prepared
by The Hartford. That bond necessarily refers to the SHALP-Kraus
contract inasnmuch as the condition of the bond was that, if Kraus

"shall pronptly and faithfully perform[the SHALP-Kraus contract],

then this obligation shall be null and void; otherwse it shall

SUnder Ceneral Conditions T 7.2.1 of the SHALP-Kraus contract,
t he covenants of one party inure to the benefit of "successors" to
the other party. The Hartford nmakes no argunent that it is a
successor to Kraus. W point out that the instant matter is not a
case in which the surety took over conpletion of the work prom sed
to be perfornmed by its principal.
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remain in full force and effect.” But, in addition to identifying
the SHALP-Kraus contract, The Hartford bond states that that
contract "is by reference nmade a part hereof
One leading witer on insurance | aw concludes, in effect, that
reference in a performance bond to the contract to be perforned,
coupled with incorporation of that contract into the bond, is a
belt and suspenders approach to interpretation of the bond. 13
G J. Couch, Couch Cycl opedia of Insurance Law 8§ 47:24, at 244 (2d
ed. 1982). The author states
"that the incorporation by reference nerely gives express
declaration to what would be followed ordinarily in any
event as a matter of general construction. That is,
ordinarily the surety bond will be interpreted in the
light of the contract, the performance of which is
secured by the bond. The use of an express incorporation
by reference clause is therefore nore a matter of caution
to make certain that the bond will be so construed.”

Id. (footnote omtted).’

‘By drafting the bond to incorporate, and not sinply refer to,
t he SHALP-Kraus contract, The Hartford's conduct m ght be construed
as a continuing offer to the obligee to arbitrate clains on the
bond. That is not the issue before us, and we express no opinion
t her eon.

We note that there are many cases holding that a surety which
has incorporated into its bond a contract containing an arbitration
provision may be conpelled to arbitrate with the obligee. The
anal ysi s, however, in the cases cited bel ow does not go beyond the
fact that the contract containing an arbitration provision has been
i ncorporated into the bond. See, e.g., United States Fidelity &
Guar. Co. v. West Point Constr. Co., 837 F.2d 1507 (11th Cr.
1988); Exchange Mut. Ins. Co. v. Haskell Co., 742 F.2d 274, 275-76
(6th Gr. 1984); Transanerica Premer Ins. Co. v. Collins & Co.
Gen. Contractors, Inc., 735 F. Supp. 1050 (N.D. Ga. 1990); Hoffman
v. Fidelity & Deposit Co., 734 F. Supp 192, 194-95 (D.N. J. 1990);

(continued. . .)
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By incorporating into the bond in the instant matter the
contract that contains SHALPs promse to arbitrate with Kraus, The
Hartford literally has incorporated as to SHALP only SHALPs prom se
to arbitrate with Kraus. The bond does not, by its terms, express
any enl argenment of the obligations of the obligee, and, even if The
Hartford, acting unilaterally, or The Hartford and Kraus, acting by
agreenent, undertook to enlarge the obligations of SHALP under its
contract with Kraus, that attenpted enlargenent ordinarily would be
i neffective.

M| ske v. Steiner Mantel Co., 103 Ml. 235, 63 A 471 (1906),
illustrates the point. In that case a partially erected building
was bl own down during a windstorm The contract under which the
buil der agreed to construct the house nmade its conpletion an
absol ute and unconditional undertaking, but the performance bond
furni shed by the builder provided that neither the builder nor the
surety would be liable "for any damage resulting from an act of
God.™ 1d. at 245, 63 A at 472. \Wen the buil der sued the owner
for an unpaid progress paynent and for the value of materials that

could be used in reconstruction, basing the claim upon the

(...continued)

Cianbro Corp. v. Enpresa Nacional De Ingenieria Y Technol ogia

S.A, 697 F. Supp. 15 (D. Me. 1988); Boys Cub of San Fernando
Valley, Inc. v. Fidelity & Deposit Co., 6 Cal. App. 4th 1266, 1274,

8 Cal. Rptr. 2d 587 (1992); St. Paul Fire & Marine Ins. Co. V.

Wool | ey/ Sweeney Hotel #5 and Honetels Constr. Corp., 545 So. 2d 958
(Fla. App. 1989); Massachusetts Elec. Sys., Inc. v. RW G anger &
Sons, Inc., 594 N E 2d 545 (Mass. App. C. 1992).
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provision in the bond, the claim did not survive denurrer.
Affirmng judgnment for the owner, this Court said:

"The bond was given, not to vary, or change in any

particular the obligations of the [builder] under the

contract, but to secure the faithful performance by him

of all the duties assuned by himthereunder. |Its object

was to protect the [owner] fromloss ... and cannot be

construed to add to, or change any of the terns of the

contract, or to be taken as a part thereof [i.e., the
contract did not include the force nmajeure provision of

t he bond]."

ld. at 247, 63 A at 473. Accordingly, in the instant matter the
bond did not enlarge SHALPs arbitration undertaking.

It is inportant to point out that The Hartford's argunment is
devoid of any el enment of a consensual nodification by SHALP of the
scope of its promse to arbitrate wth Kraus. SHALP cannot be
considered to have promsed to arbitrate wth The Hartford by
accepting, as <conformng to the SHALP-Kraus contract, the
performance bond in the formissued by The Hartford on the theory
that then settled law treated acceptance of the bond as an
acceptance by the obligee of an offer by the surety to effect an
arbitration agreenent on the same terns as the obligee-principal
agreenent to arbitrate. There are three incorporation-by-reference
cases that The Hartford has cited to us in which the obligee was
conpelled to arbitrate with the surety, but only one of them was
deci ded prior to the issuance in 1986 of the bond involved here,

i.e., J &S Constr. Co. v. Travelers Indem Co., 520 F.2d 809 (1st

Gr. 1975).
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Commercial Union Ins. Co. v. Glbane Bldg. Co., 992 F.2d 386
(st Gr. 1993), and Henderson Inv. Corp. v. International Fidelity
Ins. Co., 575 So. 2d 770 (Fla. App. 1991), together with J & S
Constr. Co., support The Hartford's argunent. Each of these cases
concludes that the obligee, whose contract with the principa
contains an arbitration clause, is obliged to arbitrate at the
i nstance of the surety because the surety has drafted the bond to
i ncorporate the obligee-principal contract into the bond. As
expl ai ned above, we do not believe that that result can be reached
by contract analysis. Thus, as desirable as the result reached in
t he cases relied upon by The Hartford m ght be, we are unable to
join those courts in reaching that result.

Undoubtedly there is a strong policy favoring arbitration and
a strong policy to avoid repetitious hearings. Indeed, in Litton
Bionetics, Inc. v. den Constr. Co., 292 M. 34, 437 A 2d 208
(1981), this Court construed the Maryland arbitration statute as
enmpowering a court to order the consolidation of two separate
arbitrations. The agreenent between a building owner and its
contractor for a project provided for arbitration, and the
agreenent between the same building owner and its architect for the
sanme project provided for arbitration, but both contracts were
silent as to consolidation. There was no conflict in the scope of
the arbitration provisions in the two contracts involved in Litton

Bi onetics, and the procedure for arranging and conducting the
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arbitration was the sanme under both contracts. This Court
"enphasi ze[d] that a court would inproperly exercise its power to
di rect consolidated proceedings if that consolidation deprives any
objecting party of a contractual right under the arbitration
agreenent." ld. at 53, 437 A 2d at 218. Three nenbers of the
Court dissented, reasoning that the consolidation did infringe on
the contract rights of the parties opposing arbitration because the
then practice of the Anerican Arbitration Association, under whose
rules relating to the construction industry the arbitration was to
be conducted, was to consolidate arbitrations only upon unani nous
consent. Id. at 58, 437 A 2d at 220. The mnority believed that
t he associ ation's practice was an inplied termof the agreenent to
arbitrate, while the Court held that the statute, as construed,
overrode the practice that was not expressed in the association's
rul es.

Here the juP to arbitrate with The Hartford.?

JUDGMENT OF THE COURT OF

SPECI AL APPEALS AFF|l RVED.

COSTS TO BE PAID BY THE

PETI T1 ONER,  HARTFORD ACCI DENT &

| NDEWNI TY COMPANY.

8The circuit court, of course, has the power to stay further
court proceedings by SHALP against The Hartford, pending the
outcone of the arbitration between SHALP and Kraus, if under all of
the circunstances a stay woul d be appropri ate.
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