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This | egal norass began with a conplaint alleging defective
design and construction of a high-rise condom nium in downtown
Baltimore known as Scarlett Place Residential Condom ni um
("Scarlett Place" or "Condom niunf). Scarlett Place Residential
Condom nium Inc., appellant and cross-appellee, is the council of
unit owners of the Condomnium ("the Council"), established
pursuant to Mil. Code (1974, 1996 Repl. Vol.), 8 11-109 of the Real
Property Article ("R P.") and the Condom niums Decl aration and By-
Laws. Charged with governing the affairs of the Condom nium the
Council filed suit in the Crcuit Court for Baltinmore County,
seeki ng danages for defects in the cormmon areas of Scarlett Place.
The Council sued the devel oper, Scarlett Harbor Associates Limted
Partnership ("SHALP'), its general partners, Leroy Merritt and
Merritt Operations Corporation ("MXC'), and its forner general
partners, WIlliam Myers, Il and Leo J. D Aleo, who are all
appel | ees, asserting breach of the statutory inplied warranty,
breach of express warranty, breach of contract, and violation of
t he Maryl and Consuner Protection Act. Thereafter, SHALP, Merritt,
and MOC (hereinafter, the "Defendants") inpleaded several other
entities, including the masonry subcontractor, Security Masonry,
Inc. ("Security"), Leonard A Kraus, Inc. ("Kraus"), another
subcontract or, and Hartford Accident and | ndemity  Co.

("Hartford"), which had issued a perfornmance bond for Kraus.!?

! The Defendants inpl eaded seven other third-party defendants,
who are not involved in the appeal. They are: Turner Construction
Co., the successor to Transcon, the construction manager; D Al eo,



Hartford is an appellant, both Hartford and Security are cross-

appel l ees, and the Defendants are al so cross-appellants.
Aggrieved by the circuit court's various rulings, the Council

appeal s and presents a plethora of issues for our consideration:

|. D dthe court below err in holding that Count |V of
the Conplaint failed to state a cl ai munder the Maryl and
Consuner Protection Act?

1. Did the court below err in holding Plaintiff's
Breach of Contract claimbarred by limtations?

I11. D dthe court below err in holding that Count Il of
the Conplaint insufficiently alleged breach of express
warranty and in refusing to allow a clarifying anendnent ?

V. Ddthe court belowerr in granting sumrary judgmnent
for SHALP as to the defective flashing on the ground of
limtations?

V. Ddthe court belowerr inits rulings with regard to
expert testinmony and granting summary judgnent for SHALP
on a claimwhich was not contested by SHALP s notion?

A. Didthe court inproperly preclude testinony of
Plaintiff's expert engineer, Cerald A Dalrynple?

B. Dd the court err in holding that expert
testinony was required to establish liability for
obvi ous construction defects, including elevator
shaft heating, flooding of the surrounding area of
the | obby entry, and excessive noise and vibration
on the 14th fl oor?

C. Did the court below err in granting sunmary
judgnent for SHALP on Plaintiff's claimfor failure
to install telephones and cables pursuant to
contract and for associated consulting fees, when

Inc., the successor to the architect, Myers & D A eo;, AWM
Mechani cal, Inc., the nmechanical contractor; Fidelity & Deposit Co.
of Maryland, a surety for AVM Mechanical; Anerican Testing and
Engi neering Corp., a testing agency; and Churchill Underwriters,
Ltd. and North Anerican Financial Services, Inc., both of which
were involved in helping to obtain a surety bond for Security.
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SHALP had not noved for summary judgnent as to this
cl ai nf

VI . Did the court below err in ruling that Plaintiff
| acked a sufficient ownership interest to conplain of
defects in the Plaza Deck?

VII. Ddthe court below err in dismssing the Conplaint
agai nst SHALP' s general partners as premature?

The Defendants noted a cross-appeal and present two issues for
our consi derati on:
|. VWether the trial court erred in failing to dismss
the Conplaint as being tinme barred by the applicable
statute of limtations?
. Whet her the trial court erred in certain of its
rulings on notions for summary judgnent filed by Hartford
and Security Masonry?
Finally, Hartford appeals the circuit court's denial of its notion

to conpel submssion to arbitration of the third-party claim

against it.?

FACTUAL SUMVARY

The Scarlett Place conplex consists of three separate
condom ni um regi nes: the Residential Condom nium (the Condom ni um,
the Commercial Condominium and the Parking Condom nium The
Condominiumis a fourteen story residential building with al nost

150 units. SHALP, as devel oper of the Condom nium sold the first

2 The parties refer to the Council's appeal and the
Def endants' cross-appeal as "Appeal No. 2." For conveni ence, we
shall do the sane. The parties have called Hartford s appea
"Appeal No. 1," apparently because Hartford noted its appeal first.
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Condom nium unit in Decenber 1987. In connection with SHALP' s
sal es, buyers signed a "Purchase Agreenent," executed under seal.
In its "Explanatory Statenent,"” the agreenent stated that SHALP
"has or proposes to construct...a mnultistory nultiple famly
residential housing project in substantial conformty to the Plans
and Specifications prepared by Myers & D Aleo, Inc., Architects and
Engi neers."” The "General Provisions" of the Purchase Agreenent
further provided: "The Residential Condomnium the Garage
Condom ni um and Unit Purchased have been or shall be constructed by
Seller in a good and wor kmanl i ke manner in substantial conformty
with the Residential and Garage Pl ans and Specifications.

Sal es of Condom nium units were slow, by March 1989, only
forty units had been sold. Consequently, on March 12, 1989,
ninety-five units were sold at auction. Simlar to the pre-auction
agreenents, the Explanatory Statenent in the post-auction purchase
agreenents contained a statenent that SHALP "has constructed .
a mnmultistory nmultiple famly residential housing project in
substantial conformty to the Plans and Specifications prepared by
Meyers & D Aleo, Inc., Architects and Planners.” For all but two
of the units sold at or subsequent to the auction, the post-auction
purchase agreenents also provided, in pertinent part: "SELLER
HEREBY SELLS AND WLL CONVEY SUCH CONDOM NIUM UNIT(S) IN THEIR
PRESENT CONDI TI ON, EXCEPT AS SPECI FI CALLY MANDATED UNDER MARYLAND
LAW" (Capitalization in original).

The post-auction purchase agreenents al so stated in Paragraph
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20.1.1: "Seller wll ~correct any defects in materials or

wor kmanship in the construction of walls, ceilings, floors, and

heating and air conditioning systens in the Unit." Furt her,
Par agraph 20.2 provided: "In addition to the warranties set forth
in [RP.] 8 10-203 . . . Seller warrants the roof, foundation

external and supporting walls, nmechanical, electrical and plunbing
systens and other structural elenents of the comobn el enents.”
Mor eover, Paragraph 20.2.1 stated: "Wth regard to the inplied
warranty on common el enents [provided by R P. § 11-131(c)], Seller
shall be responsible for correcting any defect in materials or
wor kmanship, and . . . the specified common elenents are within
acceptable industry standards in effect when the building was
constructed. "

The Council contends that, after Scarlett Place opened, it
di scovered various all eged defects, including the foll ow ng:

(1) The flashing, a waterproofing conponent, was not installed
in accordance with plans and specifications or in a worknmanlike
manner, resulting in inproper diversion of water. | nst ead of
extendi ng beyond the exterior of the brick facade of the building,
the flashing was "cut short,"” causing | eaks around the w ndows in
common areas and the corrosion of structural supports such as steel
shel f angles. The Council originally believed, however, that the
problem of water and noisture in the vicinity of exterior
Condom ni um wi ndows resulted from"w ndow | eaks."” Shortly before
it filed suit, the Council discovered that the problem actually
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i nvol ved defective fl ashing.

(2) The franes for the doors to the "trash roons" were either
damaged or inproperly installed. As a result, the doors would not
cl ose conpletely, thus causing a fire hazard.

(3) The heating systemin an el evator shaft was ineffective,
causing the elevator to bring cold air into the area occupied by
the residential units.

(4) Inproper design of a "Plaza Deck"” area resulted in
drai nage problens and the ponding of water on the deck. I n
addition, the freezing and thawing of water on the deck caused
cracks and threatened the deck's structural integrity.

(5) Defective design of the swimm ng pool deck caused water to
pond on the deck, resulting in the buckling, cracking, and lifting
of tiles.

(6) A tel ephone consol e system was defective and, furthernore,
sone units were never supplied with tel ephones.

(7) A card key entry system for the building was non-
functional, and the Council had to expend funds to replace it.

(8) The Council had to spend approxi mtely $19,000 to repair
damage to the interior brass work and flooring of four elevators,
caused by SHALFP' s contractors.

(9) A "stairway pressurization" system intended to renove
snoke from stairwells during a fire did not neet building code
requirenents.

(10) The HVAC (heating, ventilation, and air conditioning)
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system had been inproperly designed and installed, causing
excessi ve noi se and vibration.

(11) Inproper sloping of an area outside the front | obby
entrance caused water to pond and sonetines caused flooding in the
Condomi ni um | obby. 3

After the Council notified SHALP of the defects, the parties
began to negotiate in an effort to resolve the issues. To give
t hensel ves additional tine in which to address the concerns, the
Council and SHALP, through its general partner, Leroy Merritt,
executed a Tolling Agreenent on January 10, 1992. It extended, for
certain specifically enunerated defects, the limtations period
Wi th respect to breach of the statutory inplied warranty on comon
el enent s. See RP. 8 11-131(c)(4). Pursuant to the Tolling
Agreenent, the Council waived "for all tinme" its right to sue for
breach of inplied warranty for defects that were not specifically
menti oned. The Tolling Agreenent extended the limtations period
until January 15, 1993. That date turned out to fall on the Martin
Lut her King, Jr. holiday, for which the courts were cl osed.

On January 18, 1993, the first business day after the holiday,
the Council filed suit, seeking danages in excess of $5,000, 000 for
the all eged defects. The Council clainmed that the defects resulted

from "deficiencies in design of the Condomnium" "defects

3 The Council also conplained to SHALP about |eaks in and
around the seans and pipes of a cooling tower, and contended that
a security system for the building was non-operational. I t
abandoned these clains during the course of the lawsuit.
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in...construction,” and "departures from plans and specifications."
In Count I, the Council alleged a breach of the "inplied warranty”
regardi ng comon el enents, provided by RP. 8§ 11-131. Count 11
al l eged breach of express warranty. In Count |11, the Council
al I eged breach of contract with respect to the Purchase Agreenents.
Count 1V alleged violations of the Maryl and Consuner Protection Act
("CP.A"), M. Code Ann., Comm Law Il ("C. L.") 8 13-301 et seq.

(1990) .

Proceedings in the Crcuit Court

SHALP filed a nmotion to dismss the conplaint, asserting,
inter alia, that the Council's claimfor breach of inplied warranty
was barred by Iimtations, because suit was filed after the date of
t he extension provided by the Tolling Agreenent. The court denied
t he noti on.

Kraus and Hartford, two of the third-party defendants, each
filed "Petitions to Conpel Arbitration and to Stay Proceedings."
Relying on a clause in SHALP's contract wth Kraus that provided
for arbitration of all clains or disputes, they sought an order
requiring SHALP to submt its grievance to arbitration. The court
granted Kraus's petition but denied Hartford' s petition.

The Defendants also filed various notions to dismss and for
summary | udgnent. On August 15, 1994, the Defendants noved for

partial summary judgnent on the Council's claimregarding defects



in the Plaza Deck, contending that the Council had no property
interest in the Plaza Deck, and thus |acked standing to raise
conpl aints about the area. The ~circuit court granted the
Defendants' notion; it declined to consider docunents that the
Counci|l had attached to its opposition, because they were neither
under affidavit nor self-authenticating.

On Cctober 3, 1994, the Defendants noved for partial summary
judgnent with respect to other specified defects. On Novenber 29,
1994, because the Council |acked expert testinony, the trial court
granted sunmary judgnent as to the Council's claimof a defective
heating system in the elevator shafts, its claim of inproper
grading in front of the Condomniums front entrance that allegedly
resulted in the pooling of water, and its claimof excessive noise
and vibration fromthe HVAC system

The court also granted summary judgnent on the entire
t el ephone console claim finding that the clai mwas abandoned. In
addition, the court granted the Defendants' notion with respect to
holes and tears in the flashing that caused water to leak into
Scarlett Place. But it denied the notion with respect to the claim
alleging that the holes or tears in the flashing caused rusting and
corrosion of structural steel.

On Cctober 25, 1994, the Defendants noved for summary j udgnent
on the Council's remaining clains. After a hearing, the court
granted the notion as to Counts Il, Ill, and IV and, in part, as to
Count I. Wth respect to the breach of inplied warranty claimin
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Count |, the court held that it created certain triable issues. In
its construction of the term"exterior w ndow | eaks,"” used in the
Tolling Agreenent, the court held that it did not include |eaks
t hrough the masonry.

The Court dism ssed Count |11, the breach of contract claim
because it said the allegations constituted only a claimfor breach
of express warranty. The court also disposed of Count 11, the
breach of express warranty claim because it found that the Council
only alleged that the Defendants had breached an express warranty
that the common elenents were built "within acceptable industry
standards,” and the Defendants never nmade such a warranty.
Thereafter, the court denied the Council's oral notion to anend to
i ncl ude an express warranty that the Condom niumwould be built in
accordance wth plans and specifications. The court also
determ ned that the CPA claimin Count |V was not actionabl e.

Security and Hartford each noved for summary judgnent in
connection with the third-party conplaint. The court dismssed the
cl ai m agai nst Security for indemity and contribution and granted
summary judgnent in its favor as to clainms involving "flashing,"
"weep holes,"” "flashing tears,” "nortar fouling," and "nortar
tooling," on the ground that the Defendants had failed to present
evi dence that Security's work was defective or that any defective
work caused water infiltration problens. The court denied
Security's notion, however, with respect to the Defendants' clains
for "breach of contract" and "professional negligence.” The court
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al so partially granted Hartford's notion, rejecting all of the
Def endants' cl ai ns except those related to the alleged failure of
Kraus, Hartford' s principal, to create so-called "end dans" in the
course of its installation of vinyl flashing.

During the hearings, the court nmade two additional rulings
that are relevant here. First, the court granted the notion of the
Def endants and Security to strike the affidavit of Gerald A
Dal rympl e, an engineer retained by the Council, and to bar
Dal rynmple from testifying on matters included in his report of
Novenber 2, 1994. Second, the court dismssed the Council's clains
against Merritt, MOC, D Aleo, and Meyers, the current and forner
general partners. The court ruled that a plaintiff cannot sue the
partners of a partnership until it has obtained a judgnent agai nst
the partnership itself and exhausts the partnership assets inits

col l ection of the judgnent.

Summary of Trial Court's Rulings

At the outset, we commend the trial judge for his Hercul ean
efforts in wading through the norass of |egal and factual questions
rai sed by the various parties. The court ruled as foll ows:

(1) The court rejected the Defendants' contention that,
because suit was filed after the expiration of the Tolling
Agreenent, the Council's inplied warranty claim was barred by

limtations.
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(2) The court entered sunmary judgnent in favor of the
Def endants on the Council's clains for breach of express warranty,
breach of contract, and violation of the CPA. It also denied the
Council's nmotion to anmend its express warranty claim

(3) The court ruled that the Council's inplied warranty cl aim
wWith respect to water | eaks through the masonry (all egedly caused,
at least in part, by defective flashing) was barred by [imtations,
because masonry | eaks were not enconpassed in the term "exterior
w ndow | eaks," as used in the Tolling Agreenent.

(4) The court struck an affidavit and excluded certain
testinmony from CGerald Dalrynple, an expert for the Council.

(5) The court entered sunmary judgnent agai nst the Council on
its clains regarding the el evator shaft heating system the pondi ng
near the front | obby entrance, and the HVAC appar at us.

(6) Summary judgnent was granted against the Council on its
entire tel ephone console claim

(7) The court entered sunmary judgnent agai nst the Council on
its claimfor defects in the Plaza Deck, finding that there was no
genuine issue as to whether the Council had standing to seek
redress for the defects.

(8) The court dism ssed the Council's clains agai nst SHALP' s
general partners.

(9) The court granted Security's notion for sunmary judgnment
in connection with the Defendants' <clainms for indemity and

contribution, and also on five specified "defective work" clains.
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(10) The court granted Hartford' s notion for summary judgnment
on all matters except those relating to the failure of Kraus,
Hartford's principal, to install "end dans" during its installation
of the flashing.

(11) The court denied Hartford' s petition to stay proceedi ngs
against it and to conpel arbitration.

(12) The court held that the Council's claim for breach of
inplied warranty presented certain triable issues.*

In view of the many issues presented, we shall sunmmarize our

hol di ngs.

Appeal No. 2

Summary of Holdings As To Council's d ains

(I') The trial court erred in granting sunmmary judgnment with
respect to the Council's CPA claim

(I'1) The trial court did not err in entering sunmary j udgnment
on the Council's breach of contract claim

(I'11) The court abused its discretion in refusing to allow the

Council to amend its warranty claim Therefore, we need not decide

4 The Council and SHALP | ater settled the issues that had not
been resolved by sunmmary judgnent. On February 10, 1995, the
Council and SHALP executed a "Partial Settlenent and Release
Agreenment" on these issues. The Council, SHALP, Security, and
Hartford subsequently filed a joint stipulation and notice of
dism ssal as to these clainms, which specifically provided that it
was W thout prejudice to any party's rights to appeal any prior
rulings of the court. Final judgnent was subsequently entered, and
t hese appeal s fol | owed.
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whet her the conplaint sufficiently alleged an express warranty t hat
t he Condom ni um woul d be constructed in accordance with plans and
speci fications.

(I'V) W conclude that the inplied warranty claimwas untinely
filed. Therefore, we decline to reach the Council's contention
concerning the construction of the term "exterior w ndow |eaks"
used in the Tolling Agreenent.

(V) (A) Because we shall remand for further proceedings, we
need not address the court's decision barring the testinony of the
Council's expert.

(VM(B) The trial court did not err in requiring expert
testinmony to prove defects with respect to el evator shaft heating
and the ponding of water near the Condom nium entrance. The court
did err, however, in requiring expert testinony to prove a defect
with respect to excessive noise and vibration fromthe HVAC system

(VM)(C The trial court erred in granting sumrmary judgnment
concerning the Council's entire tel ephone console claim

(M) The trial court erred in refusing to consider a notarized
docunent offered by the Council with respect to the Plaza Deck
claim

(VIl) The court erred in dismssing the Council's clains

agai nst SHALP' s general partners.

Summary of Hol di ngs on Cross- Appeal

(I') Although the Council untinely filed its conplaint with
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respect to the inplied warranty claim its other clainms are not
time-barred.

(I'')(A The trial court erred in entering summary judgnent in
favor of Security regarding the Defendants' indemnification and
contribution clains.

(I1)(B) The trial court erred in entering summary judgnent in
favor of Security concerning the Defendants' five "defective work"
cl ai ms.

(I'1)(C The trial court erred in entering sunmary judgnment in

favor of Hartford wth respect to the claimof defective flashing.

Appeal No. 1

The trial court correctly denied Hartford's petition to conpel
arbitration
DI SCUSSI ON

Appeal No. 2°

|. The Maryl and Consunmer Protection Act daim (Count V)

At the hearing on Decenber 2, 1994, the court first considered
Count 1V, in which the Council clainmed violations of the CPA. The
Council alleged, inter alia, that the Defendants had falsely

represented to the unit purchasers that the Condom nium "would

5> W consider Appeal No. 2 first because, if we were to affirm
the judgnent of the circuit court in Appeal No. 2, it would be
unnecessary for us to consider Appeal No. 1.
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conform to the descriptions in the plans and specifications."®
Construing C. L. 8 13-201(2)(i), which prohibits representations
that "consuner realty . . . [has] a sponsorship, approval
accessory, characteristic, ingredient, use, benefit, or quantity
which [it does] not have,"” the court held that conformty wth
plans and specifications is not a "characteristic" of the
Condom niumw thin the neaning of the statute and, therefore, the
alleged failure to conformto the plans and specifications was not
acti onabl e.

According to the court, it did not "know how this fits into

6 Count IV also alleged that the defendants had falsely
represented that they would make necessary repairs to defects in
the common elenents caused by faulty workmanship and that the
Condom nium "would be free from defects and constructed in a
wor kmanl i ke manner and in accordance with applicable building and
safety codes within acceptable industry standards in effect when
t he Condom ni um was constructed." Conplaint, 35. The Council
however, did not cite these allegations in its response to the
nmotion for summary judgnent or at the hearing. Therefore, we do
not pass upon the question of how the Act would apply to those
types of false or m sl eading statenents.

In its conplaint and in a footnote in its brief, the Counci

al so all eged that the Defendants' m srepresentations violated C L.
8§ 13-301(2)(iv), which prohibits representations that consuner
realty "are of a particular standard, quality, [or] grade . . .
which they are not." At the hearing in the circuit court, when the
j udge asked the Council's attorney for the provisions of C L. 8§ 13-
301 on which he relied, he only cited 88 13-301(1) and 13-
301(2)(i). Nor does the Council argue that the Defendants' conduct
violated C L. 8 13-301(9)(i), which prohibits "[d]eception, fraud,
false pretense, false premse, msrepresentation, or know ng
conceal nent, suppression, or omssion of any material fact with the
intent that a consumer rely on the sanme in connection with [1]
[t] he pronotion of sale of any consuner goods, consuner realty, or
consuner service." Therefore, we do not address C. L. 8§ 13-301
(2)(iv) and 13-301(9)(i).
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t he Consuner Protection Act."’ W believe that the court erred in
its construction of the term"characteristic." W explain.

The CPA was enacted, in part, because of the General
Assenbl y's determ nation "that consuner protection is one of the
maj or issues confronting all levels of governnent, and [due toO]
mounting concern over the increase of deceptive practices in
connection with sales of nerchandi se, real property, and services
and the extension of credit."” C.L. 8 13-102(a)(1) (enphasis
added) . Consequently, the Legislature sought to "take strong
protective and preventive steps to investigate unlawful consuner
practices, to assist the public in obtaining relief from those
practices, and to prevent these practices from occurring in
Maryland." C L. 8 13-301(b)(3). Further, C L. 8§ 13-105 provides
that the Act "shall be construed and applied liberally to pronote
its purpose.”

C.L. 8 13-303(1) prohibits ™"unfair or deceptive trade
practices" in the sale of consuner goods, consuner realty, or

consuner services. C L. 8 13-301, which provides a nonexclusive

" W\ observe that the ground on which the court ruled was not
one of the reasons that the Defendants had offered in support of
summary judgnent. Instead, the Defendants argued that, because the
Council's allegations regarding representations made by SHALP were
factually inaccurate, the Council had failed to all ege danages t hat
were recoverabl e under the CPA. They al so asserted that there was
no evidence that the Defendants had know edge of the alleged

defects at the tine title was transferred. Additionally, the
Def endants raised limtations, but the circuit court did not base
its decision on that ground. Odinarily, we do not affirm a

summary judgnent on a ground on which the I ower court did not rely.
Warner v. German, 100 Md. App. 512, 517 (1994). Therefore, we
shal |l not consider the nerits of these clains.
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list of "unfair and deceptive trade practices,” states, in
pertinent part:
Unfair or deceptive trade practices include any:
(1) False, falsely disparaging, or msleading oral or
witten st at ement vi sual depi cti on, or ot her
representation of any kind which has the capacity,
tendency, or effect of deceiving or m sl eadi ng consuners;
(2) Representation that:
(1) Consumer goods, consuner realty, or consuner
services have a sponsorship, approval, accessory,

characteristic, i ngr edi ent, use, benefit, or
quantity which they do not have:
* *

*

(1v) Consuner goods, consuner realty, or consuner
services are of a particular standard, quality,
grade, style, or nodel which they are not[.]
C. L. 8 13-408(a) creates a civil cause of action for danmages
resulting frompractices prohibited by the Act.

A msrepresentation is wthin the purview of C L. 8§ 13-301(1)
if it is "false" or "m sleading" and "has the capacity, tendency,
or effect of deceiving or msleading consuners."” The Counci |
all eged that the Purchase Agreenents falsely stated that the
Condom ni um woul d conformto plans and specifications. W cannot
say, as a matter of wundisputed, material fact, that the alleged
m srepresentati on does not have the capacity to m sl ead consuners.
Therefore, the Council alleged a msrepresentation within the
purview of C L. 8§ 13-301(1).

Moreover, C. L. 8 13-301(2)(i) prohibits a representation that
"consuner realty . . . [has] a . . . characteristic . . . which
[it] does not have." W disagree with the circuit court's view
that conformty to plans and specifications does not constitute a

"characteristic" of the Condom nium In construing C.L. 8§ 13-
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301(2)(i), we follow the well settled rule that the words of a
statute should be assigned their natural and ordinary neanings,
absent evidence that a contrary interpretation is warranted. See
Mont gonery County v. Buckman, 333 Md. 516, 523 (1994); Conptroller
of the Treasury v. Janeson, 332 Md. 723, 732-33 (1993); Chesapeake
| ndus. Leasing Co. v. Conptroller of the Treasury, 331 Ml. 428, 440
(1993); Fairbanks v. McCarter, 330 Md. 39, 46 (1993); WIIlians v.
State, 329 Md. 1, 15 (1992); Reisch v. State, 107 Mi. App. 464, 480
(1995). See al so Departnment of Econom c and Enpl oynent Devel opnent
v. Taylor, __ M. App. __, No. 794, 1995 Term (filed February 8,
1996), slip op. at 12-13.

"Characteristic" has been defined as a "distinguishing feature
or attribute."” THE AVERICAN HERI TAGE DicTionaRy 117 (1983). See al so
NEw RIVERSIDE UNVERSITY DiCTIONARY 249 (1994) (a "distinguishing
attribute or elenent"). Since conformty to plans and
specifications is an attribute or descriptive aspect of a
condom nium a seller's statenent that the building or unit so
confornms is a representation that the condom ni um has a particul ar
"characteristic."”

We find support for this conclusion in the case law of this
State and el sewhere. In Golt v. Phillips, 308 Md. 1 (1986), the
Court held that the advertisenent and renting of an unlicensed
dwel ling constituted a representation that the dwelling had a
"sponsorship,” "approval," or "characteristic" that it did not
have. ld., 308 MJ. at 9-10. Having a valid |license was thus
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deened to be a characteristic of rented property. In Ridco, Inc.
v. Sexton, 623 S.W2d 792 (Tex. C. App. 1981), the court,
construing a provision of the Texas Deceptive Trade Practices Act,
Tex. Bus. & Com Code Ann. 8 17.46(b)(5), that is al nost identical
to CL. 13-301(2)(i), affirmed an award of damages agai nst
def endants who had fal sely represented that they would construct a
townhouse "in a good and workmanli ke manner" and use the "best
materials available." 1d., 623 SSW2d at 794-96. In Caldwell v.
Pop's Hones, Inc., 634 P.2d 471 (O. . App. 1981), the court held
that the selling of a nobile hone w thout informng the buyer of
the inpending sale of the park where the honme was |ocated,
requiring the home to be noved, constituted a m srepresentation as
to a "characteristic" of the nobile hone. |Id., 634 P.2d at 475.
In this case, conformty to plans and specifications is as
much a "characteristic" of real property as the possession of a
valid license or construction wwth the "best materials available."
To concl ude otherwi se would subvert the CPA's renedial policy of
protecting the public against deceptive commercial practices.
Accordingly, we hold that the circuit court erred in granting

summary judgnent as to Count |[V.

I|I. The Breach of Contract Caim(Count 111)

The trial court next considered Count IIl. It held that the
Council's allegations did not constitute a claim for breach of

contract. Rather, the Court said the Council alleged only a breach
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of warranty claim?® The follow ng colloquy is relevant:
THE COURT: How could there be a breach of contract as

opposed to warranty? Wat is the breach of contract
separate and apart fromwarranty?

[ THE COUNCI L' S ATTORNEY] : Your Honor, it seens they can

be characterized as both. |If they make a representation
in a contractual setting, they have contractually
obligated thenselves to fulfill that contractua

responsi bility.

THE COURT: No. That part of the contract by what they do
is either a warranty or a breach of contract and the | aw
has said that it is to be a warranty.

* * %

When you have a contract that is a contract to sell, any
part of that contract which relates to quantity or
quality or any other affirmation of fact is a warranty.
The only thing you are tal king about here is a warranty.
| can't see how the warranty count can be separate and
apart froma breach of contract count.

* %

It is a warranty. Qut.

In sum the Council alleged three contractual obligations in
t he Purchase Agreenents that it clainmed had been breached: (1) the
units and parking facilities "would be constructed in accordance
with . . . plans and specifications”; (2) SHALP would make "any
necessary repairs; and (3) the Condom ni um woul d be constructed "in
a workmanli ke manner in accordance wth acceptable industry
st andards. " In its opposition, the Council asserted a factual

di spute concerning the Defendants' breach of the contractual

obligation to construct the Condom nium in accordance w th plans

8 The Council clainms that the court found that the breach of
contract count "functionally duplicated" its express warranty claim
in Count 11, and thus was barred under the special limtations
period for express warranty clains provided in RP. §8 10-204. CQCur
review of the record, however, does not reveal that this was the
basis for the court's decision.
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and specifications. Accordingly, the question before us is whether
such an allegation gives rise to a breach of contract claim

The controlling case is Antigua Condom ni um Associ ation V.
Mel ba I nvestors Atlantic, Inc., 307 Md. 700 (1986), which involved
a suit by condom nium unit owners and their council against the
condom ni um devel oper and its parent corporation. |In essence, the
contracts of sale for the condomniunms contained three
representations: (1) that "[t]he building...conforns substantially
to the construction plans and specification..."; (2) that the unit
being sold "has been or is being constructed substantially in
accordance with the construction evidence [sic] that Seller has
fully conplied with all its obligations..."; and (3) the seller
woul d nake any repairs that were needed due to faulty constructi on,
mat eri al, manufacture, or installation. 1d., 307 Md. at 708.

The central issue in Antigua was whether the plaintiffs'
clains were barred by limtations. The Court of Appeals approached
the problem by dividing the contract clauses into two groups. It
viewed the promse to repair as a contractual obligation, governed
by the three-year statute of limtations in Ml. Code (1974, 1995
Repl. Vol.), 8 5-101 of the Courts and Judicial Proceedings Article
("CJ."). 1d., 307 Md. at 711-22. The court described the other
two prom ses, however, as "no nore than an express warranty." Id.,
307 Md. at 727. Therefore, an action for their breach would be
governed by the special statute of [imtations in R P. 8§ 10-204(d)

for actions for breach of express warranty. Id., 307 M. at 726-
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27. Relying on R P. 8 10-202(a)(1), the Court reasoned that the
first two prom ses were express warranties because they were a
"witten...prom se which relates to the inprovenent and is nmade a
part of the basis of the bargain between the vendor and the
purchaser [which] creates an express warranty that the inprovenent
confornms to the...promse.” 1d., 307 Ml. at 727

Antigua suggests that a promse by a developer in a sales
contract to do an act in the future is a contractual obligation,
but a statenent in the contract that assures the quality,
description, or performance of the property constitutes an express
warranty. See id., 307 Md. at 715 ("W do not interpret the
[prom se to repair] as sinply a warranty of the condition of the
unit or of the comon elenents as of the time of closing with a
Unit Owner"). See al so BLACK s LAaw Dictionary 1587 (6th ed. 1990)
(defining "express warranty" as a "promse, ancillary to an
under |l yi ng sal es agreenent...under which the prom sor assures the
quality, description, or performance of the goods"); id. at 1586
(defining "warranty" as "a prom se that a proposition of fact is
true.").

Here, the Council alleged in Count 111 that SHALP prom sed
that the Condom nium would be built in accordance with plans and
speci fications and in a workmanl i ke manner, and that the devel oper
woul d nmake any necessary repairs. Appl ying Antigua, the repair
promse is a contractual obligation, but the representations

concerning the condition of the prem ses are express warranties.

-23-



In its response, the Council did not allege that there was a
factual dispute concerning the alleged breach of the promse to
repair. Instead, it only alleged that there was a di spute about
SHALP's failure to construct the facility in accordance wth plans
and specifications. Antigua conpels the conclusion that the
Def endants' promse in this regard was no nore than an express
warranty, the breach of which does not give rise to an i ndependent
breach of contract claim Therefore, we affirmsumary judgnent in

favor of Defendants on Count [I1.

[11. The Breach of Express Warranty d aim (Count 11)

We next consider the Council's challenge to the court's
summary disposition of its express warranty claim The court
rejected the Council's argunent that the conplaint alleged an
express warranty that the common el enments woul d be constructed in
accordance with plans and specifications. Rat her, the court
determ ned that the conplaint alleged only an express warranty that
the comon elenments would be constructed "within acceptable
i ndustry standards,"” but that the Defendants had never actually
made such a warranty. Wien the Council sought to anmend its
conplaint to include, nore clearly, a claimof warranty based on
the plans and specifications, the court denied its request.

We need not resolve the issue as to the sufficiency of the
warranty claimin the conplaint. Even if the conplaint did not

all ege that the Defendants had expressly warranted that the common
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el ements would be constructed in accordance with plans and
specifications, we agree with the Council that, under the facts of
this case, the trial court abused its discretion in not allow ng
the Council to amend its conplaint to clarify or supplement its
al | egati ons.

Amendnents to pl eadi ngs are governed by Rule 2-341. Because
the Council offered its proposed anendnent four days before the
scheduled trial date, it was required under Rule 2-341(b) to obtain
either the witten consent of the Defendants or |eave of court.
Rul e 2-341(c), however, provides that "[a] nendnments shall be freely
al l owed when justice so permts."” Miyreover, case law is to the
sanme effect. See, e.g., Quality Discount Tires, Inc. v. Firestone
Tire & Rubber Co., 282 Md. 7, 29 (1978) (anendnents to pl eadi ngs
"should be freely allowed to serve the ends of justice"), overrul ed
on other grounds, Natural Design, Inc. v. Rouse Co., 302 MI. 47, 62
n.9 (1985). The policy that favors anendnents reflects the |iberal
spirit of the nodern rules. Anmendnents are allowed "so that cases
wll be tried on their nerits rather than upon the niceties of
pl eadi ng,"” Crowe v. Houseworth, 272 M. 481, 485 (1974), and "to
prevent the substantial injustice of a cause...being defeated by
formal slips or slight variances.” Goldstein v. Peninsula Bank, 41
Md. App. 224, 230 (1979). Accord Hall v. Barlow Corp., 255 Ml. 28,
39-40 (1969); Osheroff v. Chestnut Lodge, Inc., 62 M. App. 519,
526, cert. denied, 304 Md. 163 (1985); Gllant v. Board of School

Comm ssioners of Baltinmore Gty, 28 Md. App. 324, 331 (1975). See
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al so Staub v. Staub, 31 M. App. 478, 481-82, cert. denied, 278 M.
735 (1976).

W recogni ze that whether to grant |leave to anend rests within
the discretion of the trial court. Robertson v. Davis, 271 M.
708, 710 (1974); Mattvidi  Associates Ltd. Partnership v.
Nat i onsBank of Virginia, N A, 100 Md. 71, 83, cert. denied, 336
Md. 277 (1994). Nevertheless, a trial court should not grant |eave
to anend if the amendnent would result in prejudice to the opposing
party or undue delay. E. G Rock, Inc. v. Danly, 98 M. App. 411,
428 (1993); Wight v. Trotta, 34 Ml. App. 309, 322 (1976). But
nei ther should the court overl ook the principles recognizing that
| eave to anend "should be generously granted.™ Thomas v. Ford
Motor Credit Co., 48 M. App. 617, 632 (1981). | ndeed, as we
stated in Gensler v. Korb Roofers, Inc., 37 M. App. 538, 543
(1977), "anmendnents to pleadings are to be allowed freely and
liberally so long as the operative factual pattern remains
essentially the sanme, and no new cause of action is stated invoking
different legal principles.” That principle is applicable here.

Count 11l certainly contained allegations that the Defendants
had promsed to construct the Condominium units and parking
facilities in accordance with plans and specifications. Count IV
al so contained an allegation that the Defendants had prom sed to
construct the Condomnium 1in accordance wth plans and
specifications. GCount Il incorporated by reference the conplaint's

statenment of facts, which contained an assertion of "departures
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from plans and specifications”" in the construction of the
Condom ni um Thus, the Defendants had anple notice of the
contention of a warranty of conformty wth plans and
speci fications and, presunably, were prepared to defend against it.
The Council's proposed anmendnent nerely woul d have re-stated nore
clearly a factual assertion of which the Defendants were fully
awar e; Defendants cannot seriously argue that they were in any way
surprised by this allegation. Nor have appellees directed us to
any prejudice that would have resulted if the amendnent had been
allowed. To the contrary, neither the operative factual situation
nor the legal theory of the case was changed by the proposed
amendnent .

The Court of Appeals has indicated that it is a "rare
situation" in which the granting of Ileave to anmend is not
warranted. See Hall v. Barlow Corp., supra, 255 Md. at 40-41. W
conclude that this is not one of those cases. |In our view, this
case falls squarely within the concept that amendnents shoul d be
freely allowed so that a case is tried on its nmerits rather than on
the niceties of pleading. Because the Council should have been
permtted to anmend its Conplaint, we shall reverse the entry of

summary judgnent on Count |1

V. The Breach of Inplied Warranty d ai m (Count 1)

The circuit court determ ned that the statute of limtations

had expired on the Council's claimfor breach of inplied warranty
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as to |leaks through the masonry walls. The court found that the
term "exterior wi ndow | eaks,” used in the Tolling Agreenent, was
cl ear and unanbi guous and di d not enconpass nmasonry | eaks. Thus,
it concluded that term"exterior w ndow | eaks" extended the inplied
warranty limtations period only for |eaks through w ndows,
including frames, seans, and the imrediately contiguous bricks.
Consequently, the court granted summary judgnment against the
Council on its inplied warranty claimfor water |eaks through the
masonry, in the vicinity of the w ndows, due to defective flashing.
The Council contends that SHALP fraudul ently induced the use
of the term "exterior w ndow |eaks" in the Tolling Agreenent
Based on two | etters obtained during discovery, the Council asserts
t hat SHALP had actual know edge that the problem was one of | eaks
through the masonry, due to defective flashing, and not w ndow
| eaks. Moreover, it argues that it believed that the problem of
wat er or danpness near the wi ndows resulted from | eaks through the
w ndows, based on SHALP's conduct in repeatedly caulking the
wi ndows in response to conplaints. It thus urges that the term
"exterior w ndow |eaks" should be broadly construed to include
wat er | eaks through the masonry, in the vicinity of the w ndows.
Also, in order to effectuate the parties' intent in the Tolling
Agreenent, and to avoid giving effect to the Defendants' fraud, the
Counci | argues that the Tolling Agreenent should be refornmed so
that the term "exterior w ndow | eaks" includes |eaks through the

masonry.
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W need not address this issue, based on our resolution of an
overl apping issue in the cross-appeal. W hold that, even if the
term "exterior w ndow | eaks" were construed in the way that the
Council wurges, the Council's entire inplied warranty claim is
barred by limtations; the Council filed its conplaint three days
after the expiration of the tinme established in the Tolling
Agr eenent . °

The inplied warranty for conmmon elenents is a creature of
statute. See R P. 8 11-131(c). The limtations period for suits
for breach of inplied warranty is established by RP. 8§ 11-
131(c)(3) & (d). The conplaint averred that the first transfer of
title to a unit owner occurred on Decenber 31, 1987. Conpl aint,
12. Therefore, according to the conplaint, "the warranty extended
until Decenber 31, 1990 and suit was to have been filed by Decenber
31, 1991." 1d.® Thereafter, the parties' Tolling Agreenent
extended until Friday, January 15, 1993 the period in which the
Council could file suit for breach of inplied warranty.

The courts were closed on January 15, 1993 in observance of a
hol i day, and the Council did not file its conplaint until January

18, 1993, which was the first business day after the holiday. The

° In their cross-appeal, the Defendants contend that the
entire conplaint, in addition to the inplied warranty claim should
have been di sm ssed on the grounds that the conplaint was untinely
filed. As we shall discuss, infra, we disagree with that argunent.

0 The Tolling Agreenment actually provided a different date as
to the expiration of the limtations period. Thi s di screpancy,
however, is of no |egal significance.
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guestion before us is whether the Council's inplied warranty cl aim
was too late. It contends, based on several grounds, that its suit
was tinely. W conclude that it was not.

Rul e 1-203(a), on which the Council relies, states:

In conputing any period of tinme prescribed by these

rules, by rule or order of court, or by any applicable

statute,...[t]he last day of the period so conputed is

i ncl uded unl ess:

(1) it is a Saturday, Sunday, or legal holiday, in
whi ch event the period runs until the end of the
next day which is not a Saturday, Sunday, or | egal
hol i day. . ..

(Enphasi s supplied). !

The plain | anguage of Rule 1-203(a) shows that it offers no
aid to the Council. The rule only extends periods of tine that are
prescribed by the rules thenselves, by "rule or order of court," or
by "any applicable statute,” when the |ast day of the period falls
on a weekend or legal holiday. In this case, the January 15, 1993
deadl ine was not set by a rule, court order, or statute; it was a
contractually established deadline. Moreover, Rule 1-203(a)
conspicuously does not contain any provision for extending
contractual ly established periods of time when the |ast day of a
contractual period falls on a day when the courts are cl osed.

The Council also attenpts to place this case within the

| anguage of Rule 1-203(a) by arguing that the rule tolled

limtations until January 18, 1993 and, when the Tolling Agreenent

11'We note that Md. Ann. Code, art. 94, 8§ 2 (1995), provides
a conparable rule for conputing the "period of time prescribed or
al l oned by any applicable statute. . . ." (Enphasis added).
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expired on January 15, 1993, the |imtations statute becane
operative again. This argunent, too, is rebutted by the | anguage
of the rule. It applies only when the "last day" of the "period of
tinme prescribed by" the "applicable statute” falls on a weekend or
hol i day. (Enphasi s supplied). Here, the "last day" of the
limtations period "prescribed by" RP. 8§ 11-131(c)(3) & (d) was
Decenber 31, 1991, not January 15, 1993. Thus, Rule 1-203(a) does
not apply when the last day of a period of tinme prescribed by
contract falls on a weekend or holi day.

Additionally, the Council argues that the Tolling Agreenent
"suspended" the statute of limtations and, on January 15, 1993,
the statute began runni ng agai n and was extended by Rule 1-203(a)
until the next business day. But the statute of Iimtations period
had | ong since expired by the tinme the Council filed suit; it
expired on or about Decenber 31, 1991. Nor did the Tolling
Agreenment "suspend" the statute of limtations so that it would
suddenly spring to |ife on January 15, 1993. Wile the statute of
limtations is, in certain instances, "suspended" by statutes, such
as the ones tolling the period for mnority or insanity, see C. J.
8 5-201; insolvency, see CJ. 8§ 5-202; or fraud, see C. J. § 5-203,
the Tolling Agreenent created the parties' own private,
contractually established Iimtations period. The result of the
agreenent was that the Council could bring its suit, even though
limtations had run, and the Defendants waived their ability to

raise limtations as a defense, as long as suit was filed within
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the contractually authorized period and addressed enunerated
defects. Cf. Chandl ee v. Shockley, 219 M. 493, 498 (1959) (tine
limt in an "ordinary statute of limtations" may be waived). See
generally 54 C.J.S. Limtation of Actions § 25 (1987) ("In the
absence of a controlling statute to the contrary, the parties to a
| awsuit or a potential Ilawsuit nay, by agreenent, nodify a
statutory period of Iimtation.")

The Council contends, too, that it "would have nmade no sense"
to have a Tolling Agreenment with a term nation date on a day when
the courts were closed. But the fact that the agreenent expired on
a court holiday did not prevent the Council fromfiling suit in
advance of that date. The January 15 expiration date thus did not
render the agreenment neaningless. Athough it is probably true, as
the Council suggests, that none of the parties realized that the
courts would be closed on that date, this harsh fact does not
permt us to ignore the unanbi guous | anguage of the agreenent.

When the | anguage of a contract is clear and unanbi guous, a
court may not, wunder the guise of construction, re-draft the
contract to avoid hardship to the parties. Canaras v. Lift Truck
Services, Inc., 272 Ml. 337, 350 (1974); Geat United Realty Co. v.
Lew s, 203 Md. 442, 450 (1954); Hankins v. Public Service Mitual
| nsurance Co., 192 Ml. 68, 84 (1949); Metropolitan Life Insurance
Co. v. Pronenade Towers Mutual Housing Corp., 84 Ml. App. 702, 714
(1990), aff'd, 324 M. 588 (1991); Stueber v. Arrowhead Farm

Estates Limted Partnership, 69 Ml. App. 775, 780, cert. denied,
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309 Md. 521 (1987). Therefore, we cannot re-wite a contract in
order to renedy the parties' m stake.

Finally, the Council argues that the Iimtations period was
tolled by SHALP' s allegedly fraudulent conduct in caul king the
w ndows when it knew that the water problemwas caused by defective
flashing. W observe that the Council did not affirmatively plead
a cause of action for fraud in its conplaint. Moreover, in its
conpl aint, under the heading of "Limtations," it explains its
reasons as to why its clains were tinely filed; the Defendants'
fraud is not nmentioned. Nevertheless, the Council argues here that
t he Defendants cannot raise the statute of limtations as a defense
because the statute was tolled by the Defendants' fraud. The
Council relies on C.J. 8§ 5-203, which reads:

If the know edge of a cause of action is kept from a

party by the fraud of an adverse party, the cause of

action shall be deenmed to accrue at the tinme when the
party discovered, or by the exercise of ordinary

dili gence shoul d have di scovered the fraud.

From our review of the record, it does not appear that the
Council argued the applicability below of CJ. 8§ 5-2083. The
Council did, however, raise the argunent that the Tolling Agreenent
shoul d be reforned, as a consequence of the Defendants' fraud, so

that the term"exterior w ndow | eaks" woul d incl ude | eaks through

the masonry.'? Rule 8-131(a) provides that, ordinarily, we wll not

12 For exanple, the Council's attorney made the follow ng
argunents to the circuit court:

Qur contention is that the category of the exterior
w ndow | eaks should be interpreted on the circunstances
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decide an issue "unless it plainly appears by the record to have
been raised in or decided by the trial court." (Emphasi s
supplied). Accordingly, we will not decide the question here.

For the foregoing reasons, we conclude that the Council's
entire breach of inplied warranty claimis barred by limtations.
Qur resolution of this issue nmakes it wunnecessary for us to
consider the Defendants' alternative argunent that Rule 1-203(a)
does not apply to statutes of limtations. It also renders npot
the Council's contention that the Tolling Argunent should be
reforned so that the term"exterior wi ndow | eaks" includes |eaks as

a result of, or through, defective masonry.

V.

In addition to its challenges to the trial court's rulings on

| have set forth in ny notion, which circunstances anount
to a fraudul ent conceal nent [and] shoul d be considered to
i nclude the | eaks through the masonry.

* * %
Your Honor, we are contending that the interpretation to
exterior wi ndow | eaks should not be limted in the way
that the defendants have suggested it should be |imted.
That is the reason that the term nol ogy, exterior w ndow
| eaks, was utilized in this agreenent was because M.
Merritt concealed the fact that there were nmasonry | eaks.
He created the inpression and interpretation that was
adopted by the drafters of this docunent that exterior
w ndow | eaks was the probl em

The trial judge also interpreted the Council's argunments as
arguing for reformati on, and not including any argunment under 8§ 5-
203. The judge said: "You are asking nme to reformon the |aw side
of the docunment a phrase which I'"'mnot able to do....The nbost | can
do would be on the equity side, if there, and it is not couched in
that framework, sir."

- 34-



the four counts of its conplaint, the Council challenges severa
specific rulings that do not fit wthin any particular count. W

turn next to these specific issues.

A. Cerald Dalrynple's Affidavit and Testi nony

The Council contends that the circuit court abused its
discretion in excluding fromconsideration in the sumary judgnent
proceedings the affidavit or testinony of Gerald A Dalrynple, the
engi neer whomthe Council had retained as an expert. The affidavit
cont ai ned opi ni ons r egar di ng conformty to pl ans and
speci fications, t he failure to i nstall "gabl e r oof
counterflashing,"” and the need for terrace and deck repairs. The
trial court concluded that Dalrynple's opinions differed from ones
that he had rendered at an earlier deposition, that the new
opi nions were untinely because they violated the court's scheduling
order, and that "considering the conplexity of this problem it
woul d be unusual and unexpected that at this |late date these people
woul d have to change horses in mdstream™

In view of the remand, we decline to address this issue. W
assune that, on remand, the court wll enter a new scheduling order
and that there will be anple tine to conplete discovery. Cf.
Bart hol onee v. Casey, 103 Md. App. 34, 50-51 (1994), cert. denied,
338 Md. 557 (1995) ("Qur determnation [that the trial court had
erroneously admtted evidence not reveal ed during discovery] does

not necessarily preclude adm ssion of the evidence at any retrial,
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for [the defendant] could no I onger claimsurprise or prejudice.").

B. The Requirenent of Expert Testinony on
Certain Specific Defects

The circuit court granted the Defendants' notion for summary
judgnment for specific alleged construction defects: (1) an
i neffective elevator shaft heating system (2) the ponding of water
in the vicinity of the front |obby entrance; and (3) excessive
noi se and vibration fromthe HV/AC system Trial was inmnent, and
the court determned that the Council's failure to procure an
expert necessitated sunmmary di sposition of the clains.

The Council described each of the clained defects in a
"Summary of Defects, Repairs, and Costs" ("Summary") that it
provided during the course of discovery. Wth regard to the
el evator shaft, it clainmed, inter alia, that "[c]old air travels
from the unheated garage up the elevator shaft into the heated
hal | ways of the Condom nium" According to the Summary, the
problem with the front |obby entrance involved water draining
towards the entrance doors, which ponded and occasionally entered
t he Condom nium  Regarding the HVAC system the Council alleged
"constant noi se and vibration caused by nmechani cal apparatus used

in the building operation,” |ocated above a dwelling unit.

(1) The El evator Shaft

The Council contends that the trial court entered summary
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j udgment because the Council |acked expert testinmony.® |n addition
to its allegation that SHALP's attenpted renedial neasures
constituted an adm ssion, the Council argued that "[t] he Defendants
have no authority for the proposition that in order to establish
the defect an expert wtness nust be engaged.” | nstead, the
Council offered the affidavit of Lois MCall, a property manager
for Scarlett Place, who averred that she "observed on nany
occasions, in winter nonths, that cold air rushes into the heated
interior of the building from the north elevator shafts which
connect the open parking garage to the residential portion of the
building,” and that "[t]he heat punps installed by SHALP in the
north elevator are conpletely ineffective." The trial court at
least inplicitly rejected the Council's contention and the
affidavit. To the extent that the court rested its decision on the
the Council's failure to produce expert testinony of a defect in
the el evator shaft heating system we shall affirm

"The general rule is well established that expert testinony is

13 The record reveals that the court explicitly addressed only
the issue of whether SHALP' s unsuccessful attenpt to fix the
probl em constituted an "adm ssion” of the existence of a defect.
In its response to the Defendants' notion for summary judgnment, the
Council offered as evidence of a defect the deposition testinony of
Andrew "Skip" MIller, a project manager enployed by Merritt, that
SHALP had attenpted to correct the problem by adding four heat
punps in the elevator shaft. The Council contended that "[t]he
mere fact that SHALP attenpted to correct the problenf,] and that
it was unable to do so, is evidence of a defect sufficient to
defeat Plaintiff's [sic] demand for sunmary judgnent." The trial
court rejected the Council's contention that this was an adm ssion
of a defect, ruling that SHALP's actions were only a "custoner
accommodation.” The Council does not contest this ruling.
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only required when the subject of the inference is so particularly
related to sonme science or profession that it is beyond the ken of
t he average layman." Virgil v. "Kash 'N Karry" Service Corp., 61
Md. App. 23, 31 (1984), cert. denied, 302 Md. 681 (1985). Expert
testinony is not required, however, on matters of which the jurors
woul d be aware by virtue of common know edge. Babylon v. Scruton,
215 md. 299, 307 (1958).

In this case, the Council's claimrelates to the proper design
of the heating system for an elevator shaft. W do not believe
that this is a matter within the knowl edge of the average
| ayperson; nost jurors would not be sufficiently versed in
engi neering, physics, or construction to know whether or where to
install heat punps, whether the bottom of the elevator shaft was
properly wunenclosed, or how to prevent the elevator cab from
forcing cold air into the upper portions of the building. Cr.
Rai nes v. Boltes, 258 Ml. 325, 330-32 (1970) (question of whether
injury was permanent required nedical expert to justify award of
future inpairnent); Johns Hopkins Hospital v. Genda, 255 Mi. 616
(1969) (nedical nmalpractice claim involving the breaking of a
suturing needl e during surgery required expert testinony); Gaig V.
Chenowet h, 232 M. 397, 400 (1963) (causal connection between
negligent act and paral ysis not provable w thout expert testinony);
Hooper v. GlIl, 79 Md. App. 437, 441, cert. denied, 317 M. 510
cert. denied 496 U S. 906 (1989) ("Expert testinony is necessary in

a legal mal practice case to establish the existence of a breach of
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a reasonable legal duty, except in that class of cases where the
common know edge or experience of |aynen is extensive enough to
recogni ze or infer negligence from the facts." [citation and
internal quotation marks omtted]). Based on the evidence that the
Counci|l offered, the trier of fact would be left only to specul ate
as to whether there was a "defect” in the construction or design of
the elevator shaft. Accordingly, we conclude that the trial court

did not err in requiring the Council to offer expert testinony.

(2) Pondi ng Near the Lobby

This claimconcerns the grading of the "Colunbus Piazza" area
in front of the Condom nium MCall stated in her affidavit that
the Piazza "is graded in a gradual way towards the front door of
t he Condom nium and the water is not channel ed toward the Scarlett
buil ding." The court stated: "The fact of the matter is that you
have no expert testinony that that |obby, that the water com ng
into that lobby is comng in due to any defect."”

How to grade a paved area properly is not within the ken of
the average | ayperson. The ordinary juror would not know whet her
t he grading here departed fromindustry standards, or how properly
to "channel” water to prevent it fromdraining toward the buil di ng.
These matters require the trier of fact to have sone know edge of
architecture, construction, or engineering. Because the trier of

fact would be left only to speculate as to whether a defect in
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construction or design caused the ponding of water, the court did

not err.

(3) The HVAC d aim

The Council submtted an affidavit from Howard Castl eman, the
owner of Condom nium Unit 1402, which stated, in pertinent part:

2. My Unit is on the top residential floor of the
Condom ni um bui | di ng.

3. Above ny Unit is a nechanical room which includes

heating and air conditioning machi nery, punps, fans and

ot her nechani cal appar at us.

4. The noise and vibration fromsuch nechani cal devices

was transmtted directly from the machines to the

concrete floor of the mechanical roominto the ceiling

and wal s of ny Condom nium Unit.

5. The effect of such vibration and noise was to render

my Unit uninhabitable. It interrupted ny sleep and was

constant, irrepressible annoyance until the installation

of sound isol ation pads in August, 1991.

6. The sound isolation pads have largely cured the

problem although there is still some evidence of

vi bration fromthe nmechani cal devices above the ceiling

of nmy Condom nium Unit.
(Enphasi s supplied).

The trial court focused on the absence of expert testinony as
a basis for its entry of summary judgnent. |t asked the Council:
"Where is there any type of evidence froman expert that it was due
to a defect?"

Many | ay persons have lived in apartnents or stayed in hotel
or notel roons, and they would know that "constant" | oud noi se and

vi brations from nmechanical devices is out of the ordinary. As a
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matter of common know edge, the kind of noise and vibration that
results in "irrepressible annoyance," "interrupt[s]...sleep," and
renders a room "uninhabitable," raises at |east an inference of
defective construction or design. C. Homa v. Friendly Hone Manor,
Inc., 93 M. App. 337, 350-51 (1992) ("expert testinony is not
requi red where the common know edge or experience of laynen is
ext ensi ve enough to recogni ze or infer negligence fromthe facts"
[internal quotation marks omtted]), appeal dism ssed wthout
opi nion, 330 Md. 318 (1993). W conclude that the affidavit was
sufficient to raise a triable issue, and that expert testinony was

not necessary. Therefore, the court erred.

C.___The Tel ephone Console C aim

The Council contends that the circuit court erred in entering
summary judgnent with respect to its claimthat SHALP failed to
install certain tel ephones and cables. W agree.

In its Summary, the subject of telephones is included under
t he heading of "Tel ephone Console.” But a review of the text of
the claim makes clear that it consists of two conponents: one
alleging that "[t]hirty nine (39) residential units were m ssing
t el ephones” and cables, and another alleging various "problens"
with a tel ephone switching conmputer known as "the AT&T System 75
PBX. " Moreover, on its "cost breakdown" on the Sunmmary, the
Council itemzed its telephone claiminto two separate portions:

$6,151.50 for the thirty-nine mssing tel ephones and cabl es, and
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$30, 000. 00 for the "[i]nproper design and utilization of a System
75 PBX versus a System 25 PBX. "

Inits "Arended Prelimnary Statenment of Defendants Regardi ng
Experts and Expert Opinions,"” which was provided to the Counci
during discovery, the Defendants stated, "At this tinme, SHALP has
no response to the 39 mssing tel ephones and the cost associ ated
with the installation of those phones and the associ ated cabl es.”
Regardi ng what the Defendants called "[t]he remaining portion of
the claim $30,000.00...clained to be associated with Plaintiff's
contention that SHALP shoul d have provided a System 75 PBX i nstead
of a System 25 PBX', the Defendants stated that they could not
respond until the Council advised them when and where SHALP had
represented "that the Condom nium would have a state of the art
t el ephone system”

In the Defendants' summary judgnent notion, they |isted
"Tel ephone Console (ItemE)". "ItemE", of course, corresponds to
the tel ephone console claim described in the Council's Summary.
But, despite the facial broadness of Item E, the defense's
argunents in its menorandum addressed only the AT&T System 75 PBX,
not the mssing 39 tel ephones. The defense asserted, in pertinent
part:

3. Tel ephone Consol e

The Council's position wth respect to this
particular defect is remarkable. 1In effect, the Council
is contending that the system supplied by SHALP is better
than the system SHALP prom sed to deliver. The Council's
cl ai mred "damages" consist of a credit the Council seeks
for the difference in the cost of the better system
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provi ded and the | esser systemwhich the Council believed
woul d have been sufficient.

* * %

[TIhere is no evidence of a construction or design
defect. Summary judgnent should therefore be entered in
favor of SHALP on this issue.
(Enmphasis in original).
Under st andably, in response to the Defendants' argunent, the
Council only addressed the System 75 PBX. It said:

3. I TEM 3 - TELEPHONE CONSOLE

Plaintiff withdraws that aspect of the claimregarding

t he tel ephone console which relates to the difference in

price between a System 75 PBX and a System 25 PBX

At the hearing, when the circuit court observed that the
t el ephone console claim was "not in dispute,” the Council's
attorney disagreed. He contended that the Defendants had only
moved for summary judgnent on the System 75 PBX portion of the
t el ephone claim and, in response, the Council had w thdrawn that
claim But, the Council strenuously opposed summary judgnment on
the issue of the thirty-nine mssing tel ephones and cables. The
court said, "[Y]ou produced nothing in summary judgnent -- they
filed a notion for sumary judgnent with regard to the whol e thing.
You filed an answer saying you w thdrew one aspect. You didn't
file an answer with regard to anything else. You are out."

In this Court, the Council reiterates that the trial court
inproperly entered sunmmary judgnent on the entire claim even
t hough no notion for summary judgnent had been nade as to the

m ssing tel ephones. Rul e 2-501(e) provides that a court shal

enter summary judgnment "if the notion and response show that there
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IS no genuine dispute as to any material fact and that the party in
whose favor judgnment is entered is entitled to judgnment as a matter
of law. " (Enphasis supplied). In addition, Rule 2-501(b) provides
that a "response to a notion for sumrary judgnent shall identify
with particularity the material facts that are disputed.” But the
non-noving party is not required to identify the material facts in
di spute unless the noving party includes in its notion the facts
t hat are necessary to obtain judgnment and shows that there is no
di spute as to those facts. Bond v. NIBCO Inc., 96 M. App. 127,
136 (1993). Accordingly, the Council was not required to respond

to a matter that was not raised in the notion.

VI. The Plaza Deck daim

The Defendants noved for summary judgnment regarding the
Council's claimfor defects in an area known as the "Plaza Deck."
They asserted that the Council had no property interest in the area
and thus lacked standing to bring this claim The Defendants
attached to their notion an affidavit from a professional |and
surveyor, Douglas W DuVal, in which he opined that the deck was
owned only by the Commercial and Parki ng Condom niumregi nes. The
Counci|l responded to the notion, attaching several docunents to its
response: (1) a photocopy of the Council's articles of
i ncorporation; (2) a photocopy of a "Declaration of Easenents,
Covenants, Conditions and Restrictions;" (3) a photocopy of a

notarized "First Anmendnent” to that Declaration; and (4)
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phot ocopi es of several plats of the Condom nium Al t hough the
Council did not support its response with any affidavits, the
phot ocopi ed Decl aration, its anendnent, and sone of the plats bore
"lI'i ber" and "page" stanps indicating that they had been recorded in
the Land Records Ofice. Mor eover, the copy of the articles of
i ncorporation included a photocopied receipt from the State
Department of Assessnments and Taxation (SDAT). None of the
phot ocopi es, however, was certified by either the Land Records
O fice or SDAT.

The circuit court granted the Defendants' notion. It found
Duval's affidavit "sufficient” and refused to consider the
docunents offered by the Council. It stated that "the Plaintiff's
response is not under affidavit and refers to subdivision plats,
whi ch are not self-authenticating, to represent what they purport
to be, and also to a 'Declaration', which is not included as part
of the notion.”" The Council argues that the court erred, because
the docunments were adm ssible and the court's requirenment of
affidavits for authentication or <certifications for self-
aut hentication was a "technicality" not required under the Mryl and
Rul es of Evi dence.

We first consider the Defendants' contention, based on Rule 2-
501(b), that, irrespective of the admssibility of docunents, the
Council was required to submt an affidavit. The rule provides, in
pertinent part:

When a notion for sunmmary judgnent is supported by an
affidavit or other statenent under oath, an opposing
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party who desires to controvert any fact contained in it

may not rest solely upon allegations contained in the

pl eadi ngs, but shall support the response by an affidavit

or other witten statenent under oath.

(Enphasi s supplied).

An affidavit is not the exclusive way to support a response to
a notion for summary judgnent. Paul V. N eneyer & Linda M Shuett,
MARYLAND RULES COWENTARY 332 (2nd ed. 1992). Instead, a response nmay
be supported by "any type of evidence that is admssible at trial."
Id. This is but a corollary of the general principle that "the
party opposing summary judgnent nust present adm ssible evidence
denonstrating the existence of a material dispute.” Bagwell v.
Peni nsul a Regi onal Medical Center, 106 Md. App. 470, 488 (1995),
cert. denied, 341 M. 172 (1996) (enphasis supplied). Thus, a
docunent, otherw se adm ssible, may be used to show t he exi stence
of a factual dispute.

The parties al so debate whether the docunents that the Counci
attached to its response were adm ssi ble, standing alone. W need
not consider whether the court properly refused to consider the
Decl aration, anmendnment and plats. This is because we concl ude that
the court should have considered the photocopy of the "First
Amendnment to the Declaration of Easenents, Covenants, Conditions
and Restrictions.” As it was notarized, it was self-authenticated
under Rule 5-902(a)(8), which provides that "acknow edged
docunents" are self-authenticating. The photocopy of the

anendnent, in turn, was adm ssi bl e under the exception to the best
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evi dence rule for photographic "duplicates.” See Rules 5-1001(d),
5-1003.

The amendnent indicates that the Condom nium granted the
Commer ci al and Par ki ng Condom ni uns an easenent in sonething called
the "Plaza Area."” It reads, in pertinent part:

The Residential Condom nium establishes and grants to the

Commer ci al Condom ni um and the Parking Condom nium an

Easenent for Access and an Easenent for Use for the

mut ual benefit of the Commercial Parcels and the Garage

Parcel s, on, over and across Parcel R-6.

"Parcel R-6," according to an earlier paragraph in the anendnment,
is known as the "Plaza Area." The docunent thus indicates that the
Condom nium had a property interest in the Plaza Area; if it had no
such interest it would not have been able to grant an easenent.

To be sure, the nane "Plaza Area" in the amendnent is slightly
different fromthe nane "Plaza Deck." But the names are so cl ose
that a material factual i1issue may have been raised concerning
whet her the Council had a property interest in the Plaza Deck
Therefore, we shall vacate summary judgnment in favor of the

Def endants on the Council's Plaza Deck claim and renmand for

further consideration.

VII. The Disnissal of the d ains Against
SHALP' s General Partners

The Council's final contention challenges the circuit court's
di sm ssal of its clains against SHALP' s current general partners,
Merritt and MOC, and its forner general partners, Myers and
D Aleo. The court determned that a claimagainst a partnership
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may only be asserted against the partnership, not the partners
t hensel ves, until the plaintiff has obtained a judgnent against the
partnership and exhausts the partnership' s assets. W disagree.

As for the Council's CPA claim we conclude that the general
partners are proper defendants. By analogy, the reasoning in
Phillips v. Cook, 239 MI. 215 (1965) offers sone gui dance. There,
the Court of Appeals held that, in a tort action, a partner may be
sued along with the partnership "where the claimis based upon an
all eged tortious act commtted in the course of the partnership
business.” 1d. at 223-24. In our view, a CPAviolation is in the
nature of a tort action; it is a legal wong that is not equival ent
to a breach of contract. According to the Maryland Law
Encycl opedia ("ME"),

A "tort" is a legal concept possessing the basic

elements of a wong wth resultant injury and
consequenti al danmage which is cognizable in a court of
| aw.

Al though torts have been defined as wongs
i ndependent of contract, where there is such a contract
to which are attached duties of a dual character, sone
with a consensual basis and others inposed by | aw on the
particular relation which the parties have assuned, a
breach of the former class of duties only is not
tortious, but a breach of the latter class constitutes a
tort.

In order to constitute a tort [t]here nust be a duty
in favor of the person injured and on the person whose
conduct produces the injury, conduct constituting a
breach of such duty, and damage resulting fromthe breach
of duty, but unless the act or conduct conplained of is
the proximate cause of the injury there is no |ega
liability.

As otherw se stated, one commts a tort and becones
liable in danmages where he conmmts sone act unauthorized
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by law, or omts sonething which by | aw he ought to do,

and by such act or omssion either infringes sone

absolute right of another or causes such other person

sone substantial |oss of noney, health, or material

confort, beyond that suffered by the rest of the public.

21 MLE Torts 88 1, 2 at 110-11 (1960).* Thus, relying on Phillips,
we conclude that SHALP's partners are proper defendants to the
Council's CPA claim

For contractual clains against partnerships, however, the
issue is nore unsettled. As the Council views its warranty cl ains
as contractual actions and not tort actions, we shall analyze the
issue in that light. |In order to answer the question of whether a
partner may be sued in a contractual action, along with the
partnership, we shall first review statutory and case |aw
pertaining to actions against, and the liabilities of, partners and
par t ner shi ps.

SHALP is a limted partnership. Merritt and MOC are its
general partners and Myers and D Aleo were fornerly general
partners.® Under Mi. Code (1975, 1993 Repl. Vol.), 8§ 10-403(a) of
t he Corporations and Associations Article ("C. A "), the genera

partners of a limted partnership are "subject to the restrictions

and liabilities of a partner in a partnership wthout limted

¥ I'n Abranson v. Reiss, 334 M. 193, 204 n.4 (1994), the Court
of Appeals referred to McClure v. Johnson, 50 Ariz. 76, 84-88, 69
P.2d 573, 577-78 (1937), for "an anal ytical discussion on divining
whet her an action sounds in tort or in contract."

15 Qur discussion does not apply to limted partners of a
limted partnership, whose liabilities are governed by different
rul es.
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partners." Pursuant to C A 8 9-307(a), which establishes the
nature of a partner's liability, partners are "jointly and
severally liable" for torts or breaches of trust commtted in the
course of partnership business, but are only "jointly liable" for
contractual obligations of the partnershinp. C.A 8 9-307(a)
st at es:

I n general . -Except as provided by subsection (b) of this

section [pertaining to "limted liability partnerships"],

all partners are |iable:

(1) Jointly and severally for everything chargeabl e
to the partnership under 88 9-305 [partnership
bound by partner's "wongful act or omssion" in
the course of partnership business] and 9-306
[ partnership bound by partner's breach of trust];
and

(2) Jointly for all other debts and obligations of
the partnership; but any partner may enter into a
separate obligation to perform a partnership
contract.

The differences between the concepts are |argely procedural.
"Joint liability" exists when two or nore parties together are
liable to a third party. BLAK s LawD criowRry 838 (6th ed. 1990).
Its special feature is that a joint obligor who is sued has the
right to insist that the plaintiff join all co-obligors. 1 d.;
First Interstate Bank of Fargo, N A v. Larson, 475 N.W2d 538, 544
(N.D. 1991). |If parties are "jointly and severally liable," each
is fully responsible for the liability or obligation at issue, but
a plaintiff my sue any or all of themin one suit at his or her
opti on. Hardy v. @lf Gl Corp., 949 F.2d 826, 829 (5th Grr.
1992); BLAXK s LawDicrioneRry, supra, at 837. See Anne Arundel Medi cal

Center, Inc. v. Condon, 102 M. App. 408, 414 (1994), appeal
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voluntarily dismssed by petitioner, 339 Mi. 641 (1995) ("At comon
law, an individual injured by the negligence of nore than one
tortfeasor could proceed against any one for paynent of damages
recovered"). But all parties who are jointly and severally |iable
need not be joined in a lawsuit. See Cooper v. Bikle, 334 Mi. 608,
619 (1994) (joint tortfeasors).

These principles found their way into the case | aw invol ving
Suits against partnerships. At common |aw, an action could not be
brought by or against a partnership in the name of the partnership
al one. See Smth v. Crichton, 33 M. 103, 106 (1870); 17 ME
Partnerships 8 151 at 487 (1961). |Instead, the partners thensel ves
were proper parties to the case. See Stewart v. Rogers, 19 Ml. 98,
114 (1862). Wen a claimagainst a partnership was contractual in
nature, because the liability of the partners was joint, a partner
who was sued had the right to require that all "non-dormant"”
partners be joined in the case. See Smth v. Cooke, 31 M. 174,
179 (1869); Kent v. Holliday, 17 M. 387, 392 (1861). Cf. Hopkins
v. Kent, 17 M. 62 (1861) (dormant partners did not have to be
joined). But where a claimagainst a partnership sounded in tort,
because the liability of the partners was joint and several, the
plaintiff could, at his or her election, sue one, sone, or all of
the partners. See Stockton v. Frey, 4 GIIl 406 (Ml. 1846). This
rule still prevails today. See Hatzinicolas v. Protopapas, 314 M.
340, 343-44 (1988).

In 1975, the General Assenbly, with the enactnent of C. J. § 6-
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406, abolished the prohibition against suing a partnership in the
firmname alone. C. J. 8§ 6-406 provides:

(a) An unincorporated association, joint stock conpany,

or other group which has a recogni zed group nanme nmay sue

or be sued in the group nanme on any cause of action

affecting the common property, rights, and liabilities of

t he group.

(b) An action under this section:

(1) Has the sanme force and effect with respect to
t he common property, rights, and liabilities of the
group as if all nenbers of the group were joined;
and

(2) Does not abate because of any change of
menbership in the group or its dissolution.

The evident effect of the statute is the abrogation of the
requi renent of joinder of all partners in a contractual action
agai nst a partnership. Under subsection (a), a plaintiff nmay sue
a partnership in its "group nane," and under subsection (b)(1), an
action against a partnership "[h]as the sane force and effect...as
if all menbers of the group were joined." Thus, a creditor with a
contractual claim against the partnership needs only to sue the
partnership itself, and no longer has to sue all of the individual
partners.

But we can discern nothing in the statute that evinces the
Legislature's intent to alter the principle so that partnership
creditors are prohibited fromsuing the partners in the sanme action
in which the creditor sues the partnership. The statute addresses
itself to whether an unincorporated associ ation may sue or be sued

inits group name; it does not say that partners cannot be named as

defendants in such an action. In fact, the Maryland Uniform
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Partnership Act, C A 88 9-101 to 9-703, indicates to the contrary.
C.A 8§ 9-307(a)(2) provides that partners are "liable...[j]ointly"
for contractual debts and obligations of the partnership. The
umanbi guous words of this statute nean exactly what they say; if a
partnership incurs a contractual debt, the partners are jointly
"liable" for it. See Bennett Heating & Air Conditioning, Inc. v.
Nat i onsBank of Maryl and, 103 MI. App. 749, 769, cert. granted, 339
Md. 445 (1995); Montgonery Village Associates v. Mark, 95 M. App.
337, 342, cert. denied, 330 MI. 680 (1993). Therefore, we concl ude
that partners can be sued in the same action in which a partnership
obligation is adjudicated. Accord, 68 C. J.S. Partnership 8 209 at
683 (1950) (in action against a firm it is unnecessary to nane the
partners as codefendants, but plaintiff my sue all the partners
individually; an action nmay be brought against any of the
i ndi vi dual nenbers of the partnership or against the partnership
and any of its nenbers); Tuttle v. N chols Poultry & Egg Co., 35
N. W2d 875, 879-80 (lowa 1949) (in contract action, partners and
partnership were properly sued; "actions may be brought by or
agai nst partnerships as such or against any or all partners with or
w thout joining the firnm').

If a judgnent is entered against the partners for a
partnership liability or obligation, the equitable doctrine of
"marshal l i ng of assets" applies to protect the partners' personal
assets fromthe clains of the partnership creditor. The doctrine

of marshalling provides that partnership assets are applied first
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to the discharge of partnership liability. See @enn v. GIlI, 2
Md. 1, 15 (1852); McCulloh v. Dashiell's Admnistrator, 1 H & G
96 (1827). See also National Union Bank v. National Mechanics'
Bank, 80 M. 371, 386-87 (1895). Thus, a partnership creditor
cannot reach the partners' personal assets unless the partnership
assets are first exhausted or there is no effective remedy w thout
resort to the individual partners' property. See 59A Am Jur. 2d
Partnerships 8§ 639 at 556 (1987).

In Seventy-Three Land, Inc. v. Maxlar Partners, 637 A 2d 202
(N.J. Super. C. App. Div. 1994), the court held that a contract
creditor of a partnership may sue the partnership and its general
partners in a single action. But, based on the doctrine of
mar shal | i ng of assets, the court also stated that the creditor
could not execute against the partners' personal assets until
partnership assets were exhausted. 1d. at 204. As a result, any
judgnent against the partners would initially be entered as to
“liability only" to protect the partners' assets, and would "not be
entered as a final judgnent for a sumcertain until there is proof
that the partnership cannot satisfy the judgnent." 1d. at 203,
205. The court reached its decision under New Jersey's Uniform
Partnership Act, whose partner liability provision is in all
pertinent respects identical to C.A 8§ 9-307(a).

We do not believe that Phillips v. Cook, supra, 239 M. 215,
on which the Defendants rely, is contrary to our conclusion. In

that case, the Court held that a partner could be held liable in a
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tort action against the partnership, regardless of whether
partnership assets were first exhausted in an attenpt to satisfy
the judgnent. In its discussion, the Court said:

Phillips [the partner-defendant] contends that, in any

event, he could not be held liable as an individua

because partnership assets nust first be used in the
paynment of partnership liabilities and the individua
assets in the paynent of individual liabilities,

al t hough, concededly a partner's individual assets may be

held for the paynent of partnership debts where

partnership assets are insufficient.

The principle prevails both at conmon | aw and under

the Uniform Partnership Act when suit is brought on an

al | eged contractual obligation of the partnership. Union

Bank v. Mechani cs' Bank, 80 Md. 371, 30 Atl. 913; denn

v. Gll, 2 M. 1; MCulloh v. Dashiell's Admr, 1 Harr.

& G 96; Code (1957), Article 73A, 8 15(b). The rule is

ot herw se, however, both at common |aw and under the

Uni form Partnership Act, where the claimis based upon an

alleged tortious act commtted in the course of the

partnershi p busi ness.
ld., 239 Ml. at 223.

The first sentence of the second paragraph does not mandate a
result different fromthe one we reach here. First, the sentence
is obviously dictum while it is worthy of consideration, it is not
binding. "[S]tare decisis is ill-served if readers hang slavishly
on every casual or hurried word as if it had bubbled fromthe earth
at Delphi. Cbiter dicta, if noticed at all, should be taken with
a large grain of salt.” State v. WIlson, 106 MI. App. 24, 39
cert. denied, 340 Md. 502 (1995).

Read in context, we do not believe that the Phillips Court
suggests that a partner is not "liable" on a contractual claim

agai nst the partnership in the sense that he or she cannot even be
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sued until partnership assets have been exhausted. The cases cited
by the Court, National Union Bank v. National Mechanics' Bank
supra, 80 Md. 371 at 386; denn v. GIIl, supra, 2 MI. at 15; and
McCul | oh v. Dashiell's Adm nistrator, supra, 1 H & G 96, relate
only to the marshalling of assets concept. Thus, we do not
construe the decision to preclude suit against a partner in
connection wth a contractual claimagainst the partnership until
after judgnent has been obtained against the partnership and
partnership assets are exhausted. That construction would
contradict the clear |anguage of C A 8 9-307(a)(2), which provides
that partners are "liable...[j]Jointly" for partnership contractual
debts. Al though under the marshalling doctrine, a partner cannot
be called upon to pay the partnership's contractual debt until
exhaustion of partnership assets, that doctrine does not preclude
joinder of a partner in a suit against the partnership.

Finally, the Defendants argue that, even if the | aw authorizes
suits against partners and partnerships in the sanme action, the

plaintiff cannot sue SHALP s general partners because the Purchase

Agreenents precluded personal liability on the part of the
part ners. The pertinent provision of the Purchase Agreenent
st at es:

The liability of Seller [SHALP], its successors and
assigns, under this Agreenent, shall at all tinmes be
limted solely to the assets and property of Seller, and
t he Purchaser agrees that no partner of Seller shall be
personally or individually Iiable or responsible for the
performance of any of Seller's obligations hereunder.
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(Enphasi s supplied).

The Council counters that, since the provision only shields
the partners fromliability "under th[e] Agreenent,"” it does not
protect the partners fromliability arising under the CPA The
Council also contends that the provision is an ineffective attenpt
to disclaiman express warranty. See R P. 8 10-202(c). Moreover,
the Council argues that, if the provision is construed as shiel ding
the partners from personal liability, then it violates public
policy. We decline to address these contentions, because we
ordinarily cannot affirmthe entry of summary judgnent based on a
different ground than the one on which the circuit court relied.

Hoffman v. United Iron and Metal Co., Inc., ___ M. App. No.

560, 1995 Term (filed February 6, 1996), slip op. at 10; Warner v.
CGerman, supra, 100 Md. App. at 517.

VWiile we believe that the better rule permts suit against the
partnership as well as its partners, we recognize that there are
cases that say otherwise. See Security State Bank v. MCoy, 361
N.W2d 514 (Neb. 1985) (interpreting local statute); Broom v.
Marshal |, 328 S E. 2d 639, 642-43 (S.C. C. App. 1985). W decline
to follow them however. To file one suit against the partnership
and a subsequent suit against the partners is hardly an efficient
use of resources. Moreover, since the partners m ght not be bound
by the result of the first suit, to which they were not parties,

see Martin v. Wlks, 490 U S 755, 761-63 (1989); Parklane Hosiery

Co. v. Shore, 439 U S. 322, 327 n.7 (1979); Hansberry v. Lee, 311
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U S. 32 (1940), the creditor mght be required to re-litigate
matters that were necessarily considered in the first suit. W do
not believe that a creditor should be forced to sue twce in order
to collect once. Rat her, we believe that these issues nay be
determned in a single action in which the creditor may sue both
the partners and the partnership. Nevert hel ess, based on the
mar shal | i ng doctrine, any judgnent against the partners nust be
entered as to liability only, so that the partners' personal assets
are shielded from execution until such tine as the partnership
assets are exhausted or unless it is shown that there can be no
effective renedy without resort to the partners' assets.
Accordingly, we hold that the <circuit court erred in

di sm ssing the clains against SHALP's general partners.

VIII. The Defendants' Cross-Appeal

Because we are renmanding sone of the Council's clainms for
further proceedings, we nust consider the issues raised in the

Cross- appeal .

A Li m tations

In Part 1V, we determned that the Council's inplied warranty
claim (Count 1) was barred because suit was filed after the
expiration of the Tolling Agreenent. The Defendants argue that the
circuit court should have dismssed the Council's entire conplaint,

because it was not filed before the expiration of the deadline in
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the Tolling Agreenent. The Defendants' contention is wthout
merit.

The Tolling Agreement, by its terns, applied only to the
Council's claimfor breach of inplied warranty on conmon el enents.
Paragraph C of the Tolling Agreenent's "Prefatory Statenents,"”
which refers only to that warranty, states: "Section 10-203 of the
Real Property Article, Annotated Code of Maryland, and Section 11-
131(c) of the [Maryland Condom nium Act creates an inplied
warranty on the conmmon elenents from SHALP to the Council." The
paragraph then recites the statutory law on the limtations period
for inplied warranty clains. The Tolling Agreenent al so provides:

The parties acknowl edge and agree that, unless extended

by nmutual agreenment, the Council would be required

pursuant to Section 11-131(c)(4) of the Act, to bring its

suit for enforcenent of the common el enment warranties on

or before Decenber 30, 1991 ("the Limtations Period").

In order that SHALP and the Council may continue their

mutual efforts to resolve all disputes pertaining to the

common el enment warranties, they have agreed to enter into

this Agreenent, under the ternms and conditions set forth

bel ow.

(Enphasi s supplied). Finally, the provision of the Tolling
Agreenment extending the limtations period referred only to the
inplied warranties: "SHALP agrees to extend the Limtation Period
set forth in Section 11-131(c)(4) of the Act for a period of one
hundred eighty (180) days fromthe date of the execution of this
Agreenent." (Enphasis supplied).

It is thus patently obvious that the Tolling Agreenent has
nothing to do with the limtations periods for the Council's cl ains

for breach of contract, breach of express warranty, or violation of
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the CPA. Mireover, in the trial court, Defendants did not contend
that the whole conmplaint was untinely. Thus, its claimon this

basis is not preserved. M. Rule 8-131(a).

B. The Summary Judgnments in Favor of
Security and Hartford

In order to protect their interests in the event this Court
were to reverse the summary judgnents in their favor, the
Def endants noted cross-appeals from several unfavorable rulings
regarding their clains against third-party defendants Security and
Hartf ord.

1. The Indemity and Contribution C ains agai nst Security

The Defendants' third-party conplaint against Security
contained three counts: "breach of contract,"” "pr of essi onal
negligence,” and "indemity/contribution.” The trial court found
triable issues with respect to the Defendants' breach of contract
and professional negligence clains, but entered summary judgnment in
favor of Security on the indemity and contribution clains.

"[1]ndemity inplies a shifting of the entire loss fromthe
party who paid the judgnent to the tortfeasor [or wongdoer] who
should in fairness bear it." Board of Trustees of the Baltinore
County Community Colleges v. RTKL Associates, 80 M. App. 45, 55
(1989), cert. dismssed, 319 Ml. 274 (1990). See Park Grcle Mtor
Co. v. Wllis, 201 M. 104, 113 (1952). Thus, the right to

indemity is prem sed on the obligations between the w ongdoers,
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who "nmust have had sone sort of relationship” justifying indemity.
Id. Indemity has al so been described as "a right which inures to
a person who has discharged a duty which is owed by himbut which,
as between hinself and another, should have been discharged by
another." National Indemity Co. v. Ryder Truck Rental, Inc., 472
So.2d 856, 859 (Fla. Dist. Ct. App. 1985).

The indemmity doctrine has been applied in tort cases and in
cases in which the indemitor has breached a warranty of good and
wor kmanl i ke service. See Oient Overseas Line v. @ obenaster
Baltinore, Inc., 33 MI. App. 372, 393 (1976) (maritime |law); Frasca
v. S/S Safina E. Ismail, 413 F.2d 259, 261 (4th Gr. 1969). A
right to indemification also nmay arise based on an express or
inplied contract or by operation of |aw. Hanscone v. Perry, 75 M.
App. 605, 615-16 (1988). Here, the Defendants claimthat they are
entitled to indemification through an agreenent with Security and
by operation of |aw

The Defendants' allegation of an indemification agreenent
rests on an indemification clause in a docunent that purports to
be a draft contract between SHALP and Security. The Defendants
concede that no final, witten contract was executed with Security.
Carl Maus, the president of Security, testified in a deposition
that SHALP and Security drafted a contract for the project, then
conti nued negotiations over changes, but "[d]uring the course of
the job...it fell through the cracks and everybody just kept

wor ki ng and the contract was never signed." Nevert hel ess, the
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Def endants contend that the presence of the indemification clause
in the draft contract raises a factual dispute as to whether
Security actually agreed to indemify SHALP for all |osses arising
out of the project.

We decline to consider this contention, because it was not
asserted bel ow Ml. Rule 8-131(a). In their third-party
conpl aint, the Defendants did not allege that they were entitled to
indemmification on the basis of either an express or inplied
contract. Rat her, they only stated a claim of inplied-in-Ilaw
i ndemmi fication. The third-party conplaint stated, in pertinent
part:

44, To the extent that Scarlett [SHALP], Merritt, and/or

MXC is/are found liable to the [Council] with respect to

the clains asserted by the [Council] in this action, such

l[iability is as a result of the actions and/or om ssions

of Security, while any all eged wongdoi ng on the part of

Scarlett, Merritt and/or MXC was, at nobst passive.

45, Accordingly, Scarlett, Mrritt and/or MOC is/are

entitled to indemity from Security with respect to any

damages whi ch may be recovered by the Condom ni um agai nst

Scarlett, Merritt and/or MXC. ..

In addition, in its response to Security's notion for sunmmary
judgnent, the Defendants did not allege a factual dispute as to the
exi stence of an indemification agreenent.

The Defendants' claimfor inplied-in-law indemification is
nmore problematic. Implied-in-law indemity is "an equitable
doctrine that does not lend itself to hard and fast rules.™

Zontelli & Sons, Inc. v. Cty of Nashwauk, 373 N W2d 744, 755

(Mnn. 1985). But joint tortfeasors or parties that are "in par

-62-



delicto" may have no right of indemification. Baltinmre & Chio
Rai | road Co. v. County Comm ssioners of Howard County, 113 M. 404,
414 (1910); Baltinore & OChio Railroad Co. v. Howard County
Comm ssioners, 111 Md. 176, 185 (1909). See Crockett v. Crothers,
264 M. 222, 227 (1972). The basis for this rule is that "no one
shoul d be permtted to found a cause of action on his own wong."
Stuart v. Hertz Corp., 351 So.2d 703, 705 (Fla. 1977).

Nevert hel ess, a right to indemification may lie,
notw t hstanding the parties' joint and several liability, when
there is a considerable difference in the degree of fault anong the
wr ongdoers. Araujo v. Wods Hole, Martha's Vineyard, Nantucket
S.S. Authority, 693 F.2d 1, 2 (1st Cr. 1982). The overriding

concept is that, when there is a great disparity in the degree of

fault anong the wongdoers, liability may be shifted to the party
primarily responsible for the |oss. This notion has been
formulated in various ways. It has been stated that indemity is

avai |l abl e where the party seeking indemity is only "secondarily"
liable, as conpared to the other tortfeasor's "primary" liability.
See Pyram d Condom ni um Associ ation v. Mrgan, 606 F. Supp. 592,
596-97 (D. M. 1985). Simlarly, a party may be entitled to
indemmity "where he was only technically or constructively at
fault, as from a failure to perform sone |egal duty, and the
negligent or wongful act of the party from whom indemity is
sought was the primary or proxi mate cause of the injury."” 12 ME

I ndemmity 8 6 at 166 (1960), citing Baltinore & Chio Railroad,
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supra, 111 M. 176 and Chesapeake & Chio Canal Co. v. Allegany
County Comm ssioners, 57 M. 201, 220-24 (1881). Additionally, in
negl i gence cases, Maryland follows the "active/ passive negligence”
rule, by which a defendant may be entitled to indemity if his
negl i gence was only "passive" while another defendant's negligence
was "active." RTKL Associates, supra, 80 M. App. at 54-57.

Nunmer ous exanples may also be found in the case |aw. An
enpl oyer who is liable for a tort commtted by an enpl oyee under
t he doctrine of respondeat superior nmay, in the absence of active,
i ndependent negligence on the part of the enployer, recover the
full amount of its loss from the enployee. Pennsyl vani a
Threshernmen and Farnmers' Mitual Casualty Insurance Co. v. Travelers
| nsurance Co., 233 M. 205, 215 (1963). Also, where a devel oper
whose property is in violation of the building code has commtted
no i ndependent negligence, and is required to pay danmages solely
because of its breach of its nondel egable duty to conply with the
code, the devel oper may obtain indemification fromits independent
contractor whose negligence actually caused the breach. Council of
Co-Omners Atlantis Condom niuns, Inc. v. Witing-Turner Contracting
Co., 308 Md. 18, 40-41 (1986). See also Gardenville Realty Corp.
v. Russo, 34 Md. App. 25, 40-41 (1976) (in case involving injuries
to tenant and invitee when a porch collapsed, negligence of
residence's owner and builder was "passive" and negligence of
supplier of concrete support slab was "active," thus entitling
owner and builder to indemification from supplier).
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As we see it, the issue here is whether the wongs alleged
agai nst the Defendants by the Council are passive or secondary
wrongs conpared to Security's alleged primary or active m sconduct.
See RTKL Associates, 80 M. App. at 56. "If the [plaintiff's]
conpl aint alleges conduct that constitutes active [wongdoi ng] on
the part of the party seeking indemification, or if it is clear
fromcircunstances revealed in the conplaint that liability would
only arise fromproof of active [wongdoing], there is no basis for
an indemity claim" 1d.

The gravanen of the Council's CPA claimis that SHALP fal sely
told unit purchasers that the Condom nium would conform to plans
and specifications. This claimfocuses not on conduct for which
the Defendants were only secondarily or passively liable, but
i nstead on the Defendants' own prinmary, active deception. |n other
words, the CPA claim attacks the Defendants' wongful acts in
deceiving their custoners. If the Defendants are found liable
under the CPA on the basis of their own primary, active m sconduct,
then they would not be entitled to indemity.

On the other hand, scienter is not required for CPA
vi ol ati ons. See olt v. Phillips, supra, 308 M. at 10-11.
Therefore, to incur liability, the Defendants did not have to know
of the falsity of their representations. Nor nust they have had
the intent to deceive their purchasers in order to violate the CPA
See id. |If the Defendants stated erroneously and falsely that the

Condom ni uns conforned to plans and specifications, they may have

-65-



violated the CPA notwi thstanding the fact t hat their
nm srepresentations were unintentional.® In such a case, they may
be able to recover indemification froma contractor whose faulty
work was the primary cause of the lack of conformty to plans and
specifications and the resulting liability of the Defendants.

The sane nmay be said about the express warranty claim | f
Security is found primarily liable for the Defendants' breach of
express warranty, while the Defendants are only passively or

secondarily liable, then the Defendants may have the right to

16 The Golt rule inposing liability in the absence of scienter
shoul d be distinguished fromthe Court of Appeals's decisions in
two | ead paint cases: Scroggins v. Dahne, 335 Md. 688 (1994), and
Ri chwi nd Joint Venture 4 v. Brunson, 335 Ml. 661 (1994). |In both
of those cases, the Court held that the leasing of a dwelling with
| ead- based paint that was not chipped or peeling was not, in
itself, a violation of the CPA Scroggins, 335 M. at 696;
Ri chwi nd, 335 MI. at 686. In Richwind, the Court reached this
concl usion by reasoning that a rule inposing CPA liability for |ead
pai nt hazards that occurred during the termof the |ease would in
effect "inpose strict liability on |andlords throughout the term of
the |l ease.” 335 Md. at 684.

The Court's avoidance of "strict liability" nust be read in
context. The basis of the Court's decision in both cases was that
the CPA only governs "deceptive trade practices which induce the
prospective tenant to enter into...a lease."” 1d., 335 Ml. at 683;
Scroggins, 335 MI. at 698. The CPA does not, however, govern
"statenments or om ssions concerning the | eased prem ses during the
termof the lease." R chwnd, 335 Md. at 683; Scroggins, 335 M.
at 696. Thus, leasing a dwelling with "intact" |ead-based paint
was not a CPA violation because the | ead-paint hazard did not exi st
at the time the | ease was created.

In the case at bar, the Council has alleged that the
defendants made false statenents in the purchase agreenents to
i nduce purchasers to buy Condom nium units. As such, the

statenents would be governed by Golt and not by R chwind or
Scroggi ns.
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indemmity from Security.

We thus cannot say that the Defendants cannot recover on their
indemity claim against Security. W conclude that there was a
triable issue on the claim and the circuit court should not have
entered sunmary judgnent in Security's favor.

We now turn to the Defendants' contribution claim to which
Security makes no response in its brief. In RTKL Associates, we
di scussed the difference between contribution and indemity. In
essence, contribution is the distribution of |oss anong cul pabl e
parties in accordance with their proportionate shares. It is
defined as "a paynent made by each, or by any, or several having a
common interest of liability of his share in the |oss suffered, or
in the noney necessarily paid by one of the parties in behalf of
the others.” 5A ME Contribution 8 2 at 434 (1982). The doctrine
is not based on contract or tort, but instead is a doctrine based
on principles of equity. Lyon v. Canpbell, 324 M. 178, 182
(1991).

Maryland has adopted the Uniform Contribution Anong
Tortfeasors Act to provide a right of contribution anmong joint
tortfeasors. Md. Ann. Code, art. 50, § 16-24 (1994). But
contribution is not limted to tort cases. I nstead, it may be
applied to cases involving joint contractual obligations or other
debts not arising out of tort liability. Lyon, supra (tax
l[iability); Jackson v. Cupples, 239 Mi. 637, 639-40 (1965); Mallis

v. Faraclas, 235 Md. 109, 115-16 (1964).
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In order for a party to have a right of contribution, two
prerequi sites nust be satisfied. First, the parties nmust share a
"common liability" or burden. Ennis v. Donovan, 222 M. 536, 539-
40 (1960), overrul ed on other grounds, Lusby v. Lusby, 283 Ml. 334
(1978); Baltinore Transit Co. v. State, to Use of Schreifer, 183
Mi. 674, 679 (1944). Second, the party seeking contribution nust
have pai d, under |egal conpul sion, nore than his fair share of the
common obligation. Associated Transport v. Bonouno, 191 M. 442,
447 (1948).

Parties share a common liability if they are either co-
obligors or joint tortfeasors. See Jackson v. Cupples, supra, 239
Md. at 639-40 (contribution avail able anong joint obligors); M.
Ann. Code, art. 50, 8 16 et seq. (1994) (contribution avail able
anong joint tortfeasors). Parties are co-obligors if they are
jointly liable or jointly and severally liable on an obligation.
See Lyon v. Canpbell, supra, 324 Mi. 178 (tax liability). They are
not co-obligors, however, if they are only severally liable on the
obl i gati on. See 18 C. J.S. Contribution 8 6 at 8 (1990). The
Uni form Contri bution Arong Tortfeasors Act, Mi. Ann. Code, art. 50,
§ 16(a) (1994), provides: " Joint tort-feasors nmeans two or nore
persons jointly or severally liable in tort for the same injury to
person or property, whether or not judgnent has been recovered
against all or sonme of them"™ (Enmphasi s supplied). In sum
parties share a common liability if they are either (1) jointly

liable on the sanme non-tort obligation (such as a contract,
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prom ssory note, or tax), or (2) jointly or severally liable, or
both, in tort, for the sane harm

Whet her the Defendants are ultimately entitled to contribution
from Security hinges on whether their respective liabilities are in
tort or in warranty. As we see it, there are three possible
scenari os:

1. If the Defendants are ultimately found liable to the
Council for violating the CPA (a tort) and Security is found |iable
to the Defendants on the Defendants' "professional negligence"
claim (another tort), then the Defendants would be joint
tortfeasors and contribution would be available. The Defendants’
and Security's separate torts would result in the same harm Joint
tortfeasors may share a common liability even when they are each
liable to the plaintiff under a different legal theory. See Svetz
v. Land Tool Co., 513 A 2d 403, 408 (Pa. Super. C.), aff'd, 527
A . 2d 544 (Pa. 1986) (one defendant |iable for negligence, another
defendant |iable under strict liability); Cartel Capital Corp. v.
Fireco of New Jersey, 410 A 2d 674, 684 (NJ. 1980) (sane);
Fi schbach & Moore International Corp. v. Crane Barge R 14, 476 F.
Supp. 282, 287 (D. Mi. 1979), aff'd 632 F.2d 1123 (4th Gir. 1980).

2. |If the Defendants are found |iable based on the CPA, and
Security is found liable to the Defendants on the Defendants'
breach of contract claim only (and not on the professional
negligence clainm, then the Defendants would have no right of

contribution against Security, because the Defendants and Security
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woul d not be joint tortfeasors. See Baker, Watts & Co. v. Mles &
St ockbridge, 95 Md. App. 145, 188 (1993) (if liability of parties
does not lie in tort, then they are not "joint tortfeasors” within
t he neani ng of the Uniform Contribution Anong Tortfeasors Act).

3. If the Defendants are liable for breach of express
warranty only, then the Defendants would have no right of
contribution fromSecurity. First, Security is not a co-obligor on
t he Defendants' express warranty. Second, because the Defendants'
l[itability to the Council would not sound in tort, the Defendants
and Security would not be joint tortfeasors. Since the parties
woul d be neither co-obligors nor joint tortfeasors, they would |ack
a common liability and there would be no right of contribution.

The foregoing illustrates that there could be a situation in
which the Defendants could have a right of contribution from
Security. Thus, we reverse summary judgnent in favor of Security

on the Defendants' contribution claim

2. The "Defective Wrk" C ains against Security

The trial court granted sunmary judgnment on five so-called
"defective work"™ clains asserted by the Defendants against
Security. Specifically, the court ruled that the Defendants could
not proceed to trial on issues regarding defects in the foll ow ng
areas of Security's work: inproper trimmng of flashing,
installation of weepholes in the masonry, tears in the flashing,

nmortar fouling, and inproper nortar tooling. The Defendants claim
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that they presented, in response to Security's notion for summary
j udgnent, conpetent and adm ssible evidence that all of those
all eged defects were within the scope of Security's work. They
contend, therefore, that because the trial court found that the
Council had raised triable issues as to these defects, the
Def endants should have been permtted to pursue their clains
agai nst Security regarding these sane defects. W agree.

A third-party conplaint, by its nature, is a contingent claim
Such a conplaint alleges that, if the defendant is found liable to
the plaintiff, then the third-party defendant is, in whole or in
part, liable to the defendant. N eneyer & Schuett, MRYLAND RULES
COWENTARY, supra, at 224. See MI. Rule 2-332(a) (third-party
conpl ai nt shall be served on "a person not previously a party to
the action who is or nay be liable to the defendant for all or
party of a plaintiff's claim.." [enphasis supplied]). Thus, when
an inpleaded party files a nmotion for summary judgnment on the
third-party claim the issue is not whether the defendant is |iable
to the plaintiff. Rather, the issue is whether there is a genuine
di spute of fact on the issue of whether the third-party defendant
may be liable to the defendant if the defendant is found liable to
the plaintiff. The defendant is not required to present evidence
of his owm liability; he is only required to present sufficient
evidence of the third-party defendant's contingent liability.

As we noted earlier, in response to Security's notion, the

Def endants presented a draft contract between SHALP and Security.
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The draft indicated that the masonry work for the Condom ni um was
within the scope of Security's contractual responsibilities.
Article 3 of the draft stated:

This scope of work shall include all |abor and nateri al
required to install msonry work as outlined in the
attached scope of work dated July 25, 1986, and in
accordance with the contract docunents as listed on the
attached drawi ng |ist dated 10/ 28/ 86.

A "Requisition for Masonry," dated April 29, 1986, stated as the

"General Scope of Work"
Provide all necessary |labor, materials, tools, equipnent,
scaf f ol di ng, appliances, hoisting, staging, protection,
cl ean-up, taxes, guarantees and other facilities to
performall Masonry Wrk conpl ete on the above referenced
project as shown or inplied by the docunents and
conditions....

The "Additional Conditions" of the requisition contained the

follow ng terns:

1. Provide all labor for handling and pl acing brick and
nortar....

* * *
3. Provide all flashing and expansion joint covers
associated with masonry work. Deliver shelf angle

flashing to the exterior netal framng panel contractor's
shop for installation by that contractor.

A docunent entitled "Masonry Scope of Wirk," with a handwitten
notation stating "Security 11/27" at the top, stated, in pertinent
part: "Provide all required accessories, including but not limted
to: flashing, reinforcing, wall ties, anchors, weep holes, etc."
The masonry work included trimmng of flashing, which was
within the scope of Security's contractual responsibilities. The

parties agreed that Security trimmed the flashing and installed the
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weephol es. Because the court found that there was a triable issue
on the Council's claimthat holes and tears in the flashing all owed
wat er | eaks that caused the corrosion of structural steel, there
was also a triable issue as to whether Security was liable to the
Def endants for defects in its masonry worKk.

It is no answer to say that the Defendants' experts did not
question the quality of Security's work, or that the Defendants
could produce no expert testinony attributing any water
infiltration problens to clogged weepholes, nortar fouling, or
i npr oper tooling. The Defendants, of course, were proverbially
"between a rock and a hard place.” They contend that there were no
defects in the Concomnium But, in their third-party claim they
assert that, if they are nevertheless liable to the Council based
on those defects, then Security is liable to them Requiring the
Def endants to produce evidence of a defect or the cause of water
infiltration would be tantanount to requiring the Defendants to
make the Council's case. This they did not have to do. All the
Def endants needed to do was present evidence that the allegedly
defective work was within the scope of Security's responsibilities.

As they net that burden, summary judgnent was i nproper.

3. The Summary Judgnent in Favor of Hartford

Finally, the Defendants contend that the circuit court erred
in granting Hartford' s notion for summary judgnment wth respect to

holes and tears in the flashing that Defendants claimmy be the
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responsibility of Kraus, Hartford's principal. |In response to
Hartford's notion, the Defendants presented an affidavit from Dr.
David J. Fielding that stated, in pertinent part:

4....1 have reviewed the docunents relating to the
contractual relationship between SHALP and the Third-
Party Defendant, Leonard A Kraus, Co., Inc. ("Kraus"),
i ncluding the Contract dated August 5, 1986 between SHALP
and Kraus ("Kraus Contract").

* * %

7. Pursuant to the Kraus Contract, Kraus was required to
install flashing on the steel stud panels at the exterior
wal | s, which flashing was supplied and delivered to Kraus
by ot hers.

* * %

10. To the extent the Plaintiff is conplaining of
punctures, tears or holes in the flashing and to the
extent the trier of fact determnes that this is a
construction defect for which SHALP is liable, then, it
is ny opinion, based upon a reasonable degree of
engi neering probability, that to the extent that any such
tears, holes or punctures occurred during the tine period
fromthe tinme Kraus took possession of the flashing to
the tinme the mason built in the flashing, said damage is
the responsibility of Kraus.

(Enphasi s supplied).

The affidavit seeks to raise a factual dispute regarding
Kraus's culpability for the holes or tears in the flashing, in the
event the Defendants are found liable to the Council. The tria
j udge, however, rejected the affidavit, saying:

Well that certainly is a statenent but it sure doesn't

make any sense to ne. \What it neans to ne, M. Spence

[ def endants' co-counsel], is that he is saying that if

two little kids with ice picks decide to cone on the
project after Kraus is finished and they ice pick this

flashing to death, then it is still Kraus's
responsibility and I just don't see how that can work.
* * %

|"m of the opinion that that nmakes no sense and that is

7 Hartford has not addressed this contention.
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not an expert opinion that | should or wll accept. It

is contrary to the law of warranties and guarantees and

all of that sort of stuff.

The same rules that govern whether expert testinony is
adm ssible at trial apply on summary judgnent. See Helinski wv.
Rosenberg, 90 Md. App. 158, 166, rev'd on other grounds, 328 M.
664 (1992), cert. denied, u. S , 125 L.Ed.2d 727 (1993).
Rul e 5-702, which governs expert testinony, provides:

Expert testinony may be admtted, in the form of an

opi nion or otherwise, if the court determnes that the

testinmony will assist the trier of fact to understand the

evidence or to determne a fact in issue. |n nmaking that
determ nation, the court shall determne (1) whether the
witness is qualified as an expert by know edge, skill

experience, trai ni ng, or educati on, (2) t he
appropri ateness of the expert testinony on the particul ar
subject, and (3) whether a sufficient factual basis

exi sts to support the expert testinony.

Generally, "[t]he admissibility of expert testinmony "is a matter
largely within the discretion of the trial court and its action
wi Il seldomconstitute grounds for reversal.'" Leary v. Leary, 97
Md. App. 26, 52 (1993), quoting Radman v. Harold, 279 M. 167, 173
(1977).

The trial judge did not reject the affidavit on the ground
that Dr. Fielding was unqualified. See Helinski, 90 Md. App. at
167 ("Whether an expert is qualified to render an opinion is a
matter to be determined by [the trial] court...."). Nor did the
judge articulate that the expert's opinion |acked a suffcient

factual basis. See Beatty v. Trailmaster Products, Inc., 330 M.

726, 741 (1993). Apparently, the trial court rejected the
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affidavit because he concluded that it averred that Kraus would be
liable for any holes or tears in the flashing, even if they
resulted fromacts for which Kraus was not at fault.

We believe that the trial court msread the affidavit. As we
stated earlier, a third-party conplaint is a contingent claimthat
alleges that, if the defendant is found liable to the plaintiff,
then the third party defendant is, in whole or in part, liable to
the defendant. Dr. Fielding opined, within a "reasonabl e" degree
of engineering probability, that Kraus would be liable if holes in
the flashing resulted froma "construction defect” for which SHALP
was found |iable, because the installation of the flashing was
within the scope of Kraus's contractual obligations. Holes in the
flashing caused by children with ice picks would not constitute a
"construction defect."

The affidavit should not have been disregarded on the basis
asserted by the court. Therefore, we conclude that the trial court
erred in granting summary judgnent in favor of Hartford wth
respect to the third-party claimrelated to holes and tears in

f I ashi ng.

Appeal No. 1

In Appeal No. 1, Hartford challenges the trial court's denial

of its petition to conpel arbitration of the Defendants' grievance
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against it.® Qur reversal in Appeal No. 2 of certain of the trial
court's rulings requires us to consider the issue presented in
Appeal No. 1.

Hartford, as we stated earlier, is the surety under a
per formance bond for Kraus, one of the subcontractors. Kraus and
SHALP utilized as their contract the "American Institute of
Architects Standard Form of  Agreenent Between Omer and
Contractor." Paragraph 7.9.1 of the contract's CGeneral Conditions
section was a "broad fornmi arbitration agreenent that provided, in
pertinent part:

Al  clainms, disputes and other matters in question
between the Contractor [Kraus] and the Owner [SHALP]
arising out of or relating to the Contract Docunents or
the breach thereof...shall be decided by arbitration in
accordance with the Construction Industry Arbitration
Rules of the Anerican Arbitration Association then
obt ai ni ng unl ess t he parties mut ual |y agr ee
ot herwi se....No arbitration shal | i ncl ude by
consolidation, joinder, or in any other nmanner, parties
other than the Omer, the Contractor and any other
persons substantially involved in a combn question of
fact or law, whose presence is required if conplete

 Inits brief, Hartford states its "Question Presented" as
follows: "Did the trial court err in partially granting Hartford's
nmotion for summary judgnent, where there was no evidence to support
a judgnment against Hartford' s principal, Kraus, on those aspects of
SHALP's clainms which were excluded by the court's order?" But
Hartford' s brief goes on to argue only the arbitration issue, and
does not address any issues relating to its notion for sunmary
judgnment (which we previously discussed in the context of the
Def endants' cross-appeal in Appeal No. 2).

We assune that the question presented is sinply a mstake, and
we shall address the arbitration issue. In any event, we cannot
consider any challenge by Hartford to the partial grant of its
motion for summary judgnent, because Hartford has presented no
argunent in support of its position. See MI. Rule 8-504(a)(5) (a
brief must contain "[a]rgunent in support of a party's position").
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relief is to be accorded in the arbitration.

Both parties to this appeal agree that this provision entitled
Kraus to require arbitration to resolve any "clains, disputes, [or]
other matters...arising out of or relating to the Contract
Docunents or breach thereof."

The contract between SHALP and Kraus al so required Kraus to
obtain a performance bond to guarantee its obligations under the
contract. Kraus obtained the required bond from Hartford, which
provided, in part:

Whereas, Principal [Kraus] has by witten agreenent dated

8/ 12/ 86 entered into a subcontract with Obligee for

Renovation and addition to Scarlett Seed Building --

Li ght Gauge Metal Fram ng (Scarlett Place Phase Il & 111)

i n accordance with draw ngs and specifications prepared

by Meyers & D Al eo which subcontract is by reference nade

a part hereof, and is hereinafter referred to as the

subcontract.
(I'talics added).

After the Defendants inpleaded Kraus and Hartford, they filed
petitions to conmpel arbitration and stay proceedi ngs agai nst them
based on the arbitration clause in Kraus's subcontract with SHALP
The circuit court granted Kraus's petition but denied Hartford's
petition, ruling that the performance bond contract did not contain
an arbitration agreenent. W agree with the trial court that SHALP
could not be required to arbitrate its disputes with Hartford.

The starting point for our analysis is the Maryland Uniform
Arbitration Act, codified at CJ. 88 3-201 to 3-234. CJ. 8§ 3-

206(a) makes enforceable witten agreenents to arbitrate. | t

states: "A witten agreenent to submt to arbitration any
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controversy arising between the parties in the future is valid and
enforceable, and is irrevocabl e, except upon grounds that exist at
law or in equity for the revocation of a contract.” The Act also
provides nechanisns for a party to enforce an arbitration
agreenent. C J. 8 3-207(a) provides: "If a party to an arbitration
agreenent described in 8 3-202 refuses to arbitrate, the other
party may file a petition with a court to order arbitration.” C. J.
8 3-207(c), in turn, provides that "[i]f the court determ nes that
t he agreenent exists, it shall order arbitration. Oherwise, it
shall deny the petition."

Arbitration is purely a product of contract. Gold Coast Mall,
Inc. v. Larmar Corp., 298 Md. 96, 103 (1983). Although arbitration
is favored for dispute resolution, Parr Construction Co. v. Poner,
217 Md. 539, 543 (1958); International Association of Firefighters,
Local 1619 v. Prince CGeorge's County, 74 Ml. App. 438, 444 (1988),
and suits to conpel arbitration or to enforce arbitration awards
are "favored" actions, Bel Pre Medical Center, Inc. v. Frederick
Contractors, 21 M. App. 307, 320, aff'd, 274 Md. 307 (1975), a
party cannot be forced to submt a dispute to arbitration if it has
not contractually bound itself to do so. Gold Coast Mall, supra,
298 Md. at 103; Rosecroft Trotting & Pacing Association, Inc. v.
El ectronic Race Patrol, Inc., 69 Md. App. 405, 408 (1986). Thus,
in a proceeding on a petition to order arbitration, the court nust
first determne whether an agreenment to arbitrate exists. Stauffer
Construction Co. v. Board of Education, 54 Mi. App. 658, 664, cert.
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deni ed, 297 Md. 108 (1983). If such an agreenent does exist, then

under C.J. 8 3-207(c), the court "shall" order arbitration. | f
such an agreenent does not exist, however, the court "shall" deny
the petition. In ascertaining whether there is an agreenent

between Hartford and SHALP to arbitrate disputes arising out of
Kraus's subcontract, we nust interpret the performance bond that
Hartford issued.

Performance or surety bonds, as contracts, are construed |ike
ot her contracts. State H ghway Adm nistration v. Transanerica
| nsurance Co., 278 M. 690, 699-700 (1976); Walsh v. Jefferson
Federal Savings & Loan Association, 216 Md. 131, 137 (1958); John
McShain, Inc. v. Eagle Indemity Co., 180 Md. 202, 205 (1942). A
fundanental principle of contract interpretation is to ascertain
and effectuate the intention of the parties, unless that intention
is inconsistent with sone established principle of |aw Kast en
Construction Co. v. Rod Enterprises, Inc., 268 Mi. 318, 328 (1973);
Cadem v. Nanna, 243 Ml. 536, 543 (1966); Mintyre v. @uild, Inc.,
105 Md. App. 332, 355 (1995); Heyda v. Heyda, 94 M. App. 91, 98
(1992). Al other rules of contract construction "are sinply in
aid of this cardinal rule." Bentz v. Mutual Fire, Marine & Inland
| nsurance Co., 83 MJ. App. 524, 538 (1990).

The primary source for determning the intention of the
parties is the |anguage of the contract itself. Shill man v.

Hobstetter, 249 Md. 678, 688-89 (1968); Brown v. Fraley, 222 M.
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480, 489 (1960). Because Maryland follows the "objective" | aw of
contracts, the court nust, as its first step, determne fromthe
| anguage of the agreenent what a reasonable person in the position
of the parties would have neant at the tinme the agreenent was
effectuated. Faw, Casson & Co. v. Everngam 94 M. App. 129, 134-
35 (1992), cert. denied, 330 Md. 155 (1993). See Beckenheiner's,
Inc. v. Alaneda Associates Limted Partnership, 327 MI. 536, 547
(1992). Wiere the | anguage of a contract is clear, there is no
roomfor construction; it nmust be presuned that the parties neant
what they expressed. Board of Trustees of State Colleges v.
Sherman, 280 Md. 373, 380 (1977); Devereux v. Berger, 253 Ml. 264,
269 (1969); Bernstein v. Kapneck, 46 M. App. 231, 244 (1980),
aff'd, 290 Md. 452 (1981). 1In such a case, "the true test of what
is meant is not what the parties to the contract intended it to
mean, but what a reasonable person in the position of the parties
woul d have thought it neant." General Mdtors Acceptance Corp. V.
Dani els, 303 Ml. 254, 261 (1985). "[T] he clear and unanbi guous
| anguage of an agreenment will not give way to what the parties
t hought the agreenent nmeant or intended it to nean." Board of
Trustees of State Colleges v. Sherman, 280 Md. 373, 380 (1977).
Hartford relies on the fact that the bond incorporates by
reference the contract between Kraus and SHALP, which contains an
arbitration clause. But Hartford ignores that, even if that
arbitration clause were incorporated into its bond, it only
requires arbitration of disputes between Kraus and SHALP, not
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Hartford and SHALP. Wen an earlier docunent is "incorporated by
reference” into a subsequent contract, it sinply nmeans that the
earlier docunent is nmade a part of the second docunent, as if the
earlier docunent were fully set forth therein. See \WWheat on
Triangle Lanes, Inc. v. Rnaldi, 236 MI. 525, 531 (1964); Ray v.
Wlliam G Eurice & Bros., 201 M. 115, 128 (1952). See al so
BLAK' s LAWDI CTI ONARY 766-67 (6th ed. 1990) (defining "incorporation
by reference"). Absent an indication of a contrary intention, the
incorporation of one contract into another contract involving
different parties does not automatically transformthe incorporated
docunent into an agreenent between the parties to the second
contract.

Hartford further contends that the incorporation of Kraus's
subcontract into the bond "clearly" shows that the parties intended
that clainms under the bond would be decided in arbitration. W
di sagree. In our view, Kraus's subcontract was incorporated sinply
to establish the primary obligation on which Hartford' s secondary
obligation would depend. "[T]he liability of the surety is
ordinarily neasured by the liability of the principal, and cannot
exceed it." 74 Am Jur. 2d Suretyship §8 25 at 28 (1974). The bond
made Kraus's non-performance of the subcontract a condition for
Hartford's liability, as it stated: "the Condition of this
oligation is such that, if Principal shall pronptly and faithfully
performthis subcontract, this obligation shall be null and void;

otherwise it shall remain in full force and effect." | f Kraus
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failed to performits contract, "pronptly and faithfully,” then
Hartford was obligated under the bond. |f, on the other hand,
Kraus perforned its contract, then Hartford' s obligations would
become "null and void."

Hartford's analogy to our decision in District Myving &
Storage Co., Inc. v. Gardiner & Gardiner, Inc., 63 M. App. 96
(1985), aff'd per curiam sub nom District Mwving & Storage Co.
Inc. v. Fedco Systens, Inc., 306 Md. 286 (1986), is msplaced. In
District Mving, we held that a third-party beneficiary of a
contract was bound by an arbitration clause in the contract. In
reaching that conclusion, we quoted Professor WIlliston's statenent
that "[w here the contract contains an arbitration clause which is
|l egally enforceable, the general view is that the beneficiary is
bound thereby to the sane extent that the promsee is bound." 1d.,
63 Md. App. at 102-03, quoting WLLI STON oN CONTRACTS 8 364A (3rd ed.
1957). But a critical factor in District Myving was that the
arbitration clause at issue was in the very contract under which
the plaintiff brought its claim We thus concluded that the
beneficiary should not be able to sue for breach of contract and
simul taneously disavow a term of the contract that required
subm ssion of disputes to arbitration. 1d., 63 Ml. App. at 104.

Here, SHALP has not filed its third-party claim against
Hartford wunder the contract which contained the arbitration
agreenment. Nor does this case involve a third-party beneficiary of

that contract. Instead, SHALP brought its clai munder a separate
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agreenment that contains no arbitration clause. Therefore, Hartford
cannot conpel SHALP to submt this claimto arbitration.

Mor eover, the bond actually indicates an intention to litigate
di sputes. Specifically, the bond has an express provi sion covering
the institution of suits under the guarantee: "Any suit under the
bond nust be instituted before the expiration of two years fromthe
date on which final paynent under the subcontract falls due."
(Enmphasi s supplied). Hartford's interpretation would have the
effect of reading this provision out of the contract. Such a
construction would conflict wth the settled principle that a
contract should not be interpreted in a mnner in which a
meani ngful part of the agreement is disregarded. See Bausch &
Lonb, Inc. v. Wica Muitual Insurance Co., 330 Md. 758, 782 (1993);
Arundel Federal Savings & Loan Association v. Lawence, 65 Mi. App.
158, 165 (1985).

Hartford also contends that policy considerations mandate
arbitration of SHALP's claim It first argues that the effect of
granting Kraus's petition to conpel arbitration but denying
Hartford' s "is to expose the surety and the principal to different,
and potentially inconsistent findings: one at arbitration and one
in circuit court.” It adds that this "could yield anonmal ous and
illogical results,” such as where an arbitrator finds that Kraus
did not breach its contract while a jury (in the claim against
Hartford) finds that it did. But this situation would sinply be

the result of the contract to which Hartford agreed. Hartford
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coul d have inserted a provision into the bond that, when a claim
against a principal is submtted to arbitration, the clai magainst
Hartford nust also be arbitrated. As it did not do so, we cannot
insert such a provision under the guise of construction. As we
observed earlier, courts cannot re-wite the plain |anguage of a
contract to correct the parties' mstakes or to avoid a harsh
result. See Canaras v. Lift Truck Services, Inc., supra, 272 M. at
350.

[ Plersons are only bound by the contracts they make, and

are not bound by the contracts they do not nmake.... One

may not be required to do what he did not prom se nerely

because what he did prom se was not sufficient to neet

the requirenents of sone real or supposed public policy.
Mayor and Gty Council of Baltinore, for Use of Lehigh Structural
Steel v. Maryland Casualty Co., 171 Md. 667, 672-73 (1937).

Furthernmore, the risk of "inconsistent"” results is a product
of a system under which courts and arbitrators exist as parallel
forunms for dispute resolution. In Chas. J. Frank, Inc. .
Associ ated Jew sh Charities, 294 M. 443, 459 (1982), the Court
held that "ordinarily arbitration should not be stayed in order to
prevent the prospect for duplicative proceedings with the potenti al
for inconsistent results created by the voluntary actions of a
conplaining party." (Enphasis supplied).

Hartford al so argues that, "if [the] surety is precluded from
insisting upon arbitration, then the arbitration clause in the

underlying contract woul d be rendered neani ngl ess, for the obligee

could always circunvent it by bringing suit against the surety
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directly." Again, we disagree. The parties to the underlying
contract have the right to insist on arbitration of their disputes.
Far from being a "circunvent[ion]" of the original agreenent,
SHALP's suit against Hartford is an independent claimthat is based
on a contract separate fromits contract with Kraus; nothing in the
performance bond indicates that SHALP is required to pursue Kraus
in the sane suit in which it sues Hartford. Cf. Ceneral Modtors
Acceptance Corp. v. Daniels, supra, 303 Ml. at 259 ("Utimte
[iability" on contract of surety "rests upon the principal obligor
rather than the surety, but the obligee has renedy agai nst both.");
G ens Falls Insurance Co. v. Baltinore County for Use and Benefit
of Dyer, 230 Md. 524, 532 (1963) (nere forbearance by creditor to
sue principal, or lack of diligence, wll not discharge the
surety). A direct suit against Hartford is perfectly permssible
under the contract to which Hartford agreed.

W are mndful that a majority of the decisions from other
jurisdictions reaches a different result.?® See Henderson
| nvestnment Corp. v. International Fidelity Insurance Co., 575 So.2d
770 (Fla. Dist. C. App. 1991); Bolingbrook Park District v.
Nat i onal - Ben Franklin Insurance Co. of Illinois, 420 N E. 2d 741,

743 (111, App. C. 1981); Thomas O Connor & Conpany v. |nsurance

19 While there are cases fromother jurisdictions that reach
the sanme result that we do, they do not necessarily enploy the sanme
reasoni ng that we have enployed. See Aetna Casualty & Surety Co.
v. Jelac Co., 505 So.2d 37 (Fla. Dist. C. App. 1987); Maryland
Casualty Co. v. State Dept. of CGeneral Services, 489 So.2d 57 (Fla.
Dist. C&. App.), rev. dismssed, 494 So.2d 1151 (Fla. 1986).
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Co. of North America, 697 F. Supp. 563, 564-65 (D. Mass 1988); J &
S Construction Co., Inc. v. Travelers Indemity Co., 520 F.2d 809
(1st Gr. 1975). These opinions, however, do not indicate whether
the bonds at issue contained an express provision regarding the
institution of suit, as does the Hartford bond. To the extent that
t hose decisions take a different view of the effect of the bond's
i ncorporation by reference of the construction contract, we decline
to followthem "W would be remss in our duty if we declined to
question a view held by the mgjority of jurisdictions sinply
because it is held by a mgjority." Kendall v. Ernest Pestana

Inc., 709 P.2d 837, 847 (Cal. 1985). Therefore, we hold that the
circuit court <correctly denied Hartford's notion to conpel

arbitration and stay proceedi ngs.

N APPEAL NO. 1:

ORDER DENYI NG PETI TI ON TO
COMPEL ARBI TRATI ON AND STAY
PROCEEDI NGS AFFI RMED

N APPEAL NO. 2:

ON THE COUNCI L' S APPEAL:
SUMVARY JUDGVENT ON COUNT |V
( MARYLAND CONSUMER PROTECTI ON
ACT) REVERSED.

SUMVARY JUDGVENT ON COUNT | |
(BREACH OF CONTRACT) AFFI RVED.
SUMMARY JUDGVENT ON COUNT | |

( BREACH OF EXPRESS WARRANTY)
REVERSED.

ORDER GRANTI NG MOTI ON TO

STRI KE AFFI DAVI T OF GERALD
DALRYMPLE NEI THER AFFI RVED NOR
REVERSED.

SUMMVARY JUDGVENT ON CLAI MS
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| NVOLVI NG ELEVATOR SHAFT
HEATI NG AND PONDI NG I N THE
VICINITY OF THE FRONT LOBBY
ENTRANCE AFFI RMED.

SUMVARY JUDGVENT ON CLAI M

| NVOLVI NG DEFECTI VE HVAC
APPARATUS REVERSED.

SUMVARY JUDGVENT ON CLAI M
REGARDI NG TELEPHONES AND CABLES
REVERSED.

SUMVARY JUDGVENT ON PLAZA
DECK CLAI M VACATED.

SUMVARY JUDGVENTS I N FAVOR
OF MEYERS, D ALEO, MERRITT,
AND MERRI TT OPERATI ONS
CORPORATI ON REVERSED.

ON THE CROSS- APPEAL OF SHALP,
MERRI TT, AND MERRI TT OPERATI ONS
CORPORATI ON:

ORDER DENYI NG MOTI ON TO

DI SM SS | MPLI ED WARRANTY

CLAI M REVERSED. CASE

REMANDED W TH | NSTRUCTI ONS

TO DI SM SS THE | MPLI ED
WARRANTY CLAI M

SUMVARY JUDGVENT | N FAVOR COF
SECURI TY MASONRY ON | NDEM\I -

FI CATI OQN, CONTRI BUTI ON, AND

FI VE " DEFECTI VE WORK" CLAI M5
REVERSED.

SUMVARY JUDGVENT | N FAVOR COF
HARTFORD ON DEFECTI VE FLASHI NG
| SSUE REVERSED.

CASE REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
TH'S OPI NI ON.

COSTS TO BE ASSESSED AS FOLLOWE:
ONE- THL RD TO SCARLETT PLACE
RESI DENTI AL CONDOM NI UM | NC. ;
ONE- THL RD TO SCARLETT PLACE

LI M TED PARTNERSHI P, MERRI TT,
AND MERRI TT OPERATI ONS CORP. ;
ONE- SI XTH TO SECURI TY MASONRY;
ONE- SI XTH TO HARTFORD.
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