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In 1995, Hayfields, Inc. (“Hayfields”), owner of Hayfields
Farm (the Farn), proposed to develop its 475-acre Baltinore County
property into a residential comunity of single-famly dwellings
and a country club with an 18-hole golf course and other related
facilities.

Hayfields filed a petition for special exception with the
Bal ti nore County Zoning Conm ssion to permt the proposed country
club on the Farm Hayfields also submtted a devel opnent plan for
nearly 300 acres of the Farm which included the country club and
a portion of the residential conponent of the project. Val | eys
Pl anni ng Council, Inc., and several individually naned adjacent and
nearby property owners (collectively *“VPC'), protested the
subdi vi si on and devel opnent of the Farm The Zoni ng Conm ssi oner
granted Hayfields' petition and approved the devel opnent plan. VPC
appeal ed.! The County Board of Appeals of Baltinmre County (the
Board) approved the petition for special exception, subject to
certain conditions, and also approved the devel opnent plan but
reduced from five to three the nunber of lots into which the
property could be subdivided. The CGrcuit Court for Baltinore
County affirmed the Board' s decisions but renoved two of the
condi tions that had been inposed.

Hayfi el ds appeal ed and presents one question for our review,

whi ch we have rephrased:

!Peopl e's Counsel for Baltinore County al so appealed to the Board but is not
a party to this appeal or cross-appeal.



Did the Board err in ruling that Hayfields
could subdivide its 295-acre tract of RC 2-
zoned land into only three | ots?

VPC cross- appeal ed, presenting six questions:

1. Dd the Board err in disregarding the
adverse inpact of the proposed special
exception wuse on significant on-site
resources of public inportance?

2. Did the Board err in its application of
Schultz v. Pritts?

3. Did the Board err in failing to consider
t he adverse inpact of the proposed speci al
exception use on the historic Hayfields
Farm and National Regi st er Hi storic
District in which the Hayfields Farm is
| ocat ed?!?

4. Did the Board incorrectly inpose the
burden of proof on Valleys Planning
Counci | ?

5. Did the Board properly inpose certain
conditions on the special exception use
with respect to the golf driving range?

6. Did the Board err in concluding that the
definition of “country club” as used in
the Baltinore County Zoning Regul ations
Section 101 includes a golf course plus a
multiplicity of other facilities that are
open to the public?

2The National Trust for H storic Preservation, the Society for the Preservation
of Maryland Antiquities, Inc., and the Baltinore County Historical Trust, Inc.,
jointly filed an amicus brief on this issue.
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. FACTS

Hayfi el ds Farm has existed for nearly 200 years.® |Its soil is
superior to that found on other farns in the region.* A portion of
the land is still being farned.

The Farm is underlain by a geological formation known as
Cockeysville Marble, a large aquifer that constitutes an inportant
source of water for wells in the area. There are sonme experts who
believe that the Cockeysville Marble aquifer is particularly
vul nerabl e to contam nati on.

Hayfields Farm is |located on the northwest corner of the
intersection of Interstate 83 and Shawan Road. To the east is a
commercial area, to the south are residential devel opnents, and to
the north and west are agricultural conmmunities. The Farmis the
“gateway” to the rural area of Baltinore County and to the Western
Run - Belfast Road National Register H storic District, a rural
historic district noted for its agricultural significance. The
original country hone (the manor house), slaves' quarters, barns,

and out buildings were all built prior to the Gvil War.®> Baltinore

SHayfields Farmearned its nane fromthe Farmis production of prodigious crops
of hay. N cholas Bosley Merryman, Hayfields Hstory, 19 Hstory Trails 1, 6 (Wnter
1984- 85). In 1824, the Farm was selected as the “Best Cultivated Farni by the
Maryl and Agricultural Society. |d.

“According to a Baltinore County soil survey in 1995, Hayfields Farm ranked
third in the County's evaluation of prinme and productive soils. Letter from J.
Law ence Pil son, Departnent of Environnmental Protection and Resource Managenent, to
Arnol d Jabl on, Zoning Adm nistrati on and Devel opnent Managenent (May 5, 1995). The
two farnms that ranked first and second were only 35 acres and 90 acres,
respectively, whereas the tested acreage on Hayfields Farmwas 288 acres. O the
Farm s 288 acres, 95 percent of the soil was designated as prine and producti ve.

SOne of the Farmi's owners, John Merrynman, was a minor figure in Cvil War
hi story. Merryman was seized at the beginning of the Civil War by Union troops
because he was suspected of blowing up a bridge to prevent Union troops from
marching to Baltinmore. According to Chief Justice Roger B. Taney's later opinion,

(continued. . .)



County's Landmarks Preservation Conm ssion (the LPC) has included
these structures, seven in all, on its historic |landmarks Iist.
This designation provides the LPC with certain authority over
proposed renovations of any listed structure. See Baltinore County
Code 88 26-540 through 26-555 (requiring the LPC to issue a
certificate of appropriateness or notice to proceed to the building
engi neer prior to exterior changes being nade to privately owned,
| andmar ks- desi gnat ed structures).

Hayfields' plan is to build an 18-hole golf course, driving
range, clubhouse, restaurant, and other related facilities. The
anticipated intensity of play at the golf course, which will be
open to the public, is 45,000 rounds per year. This level of play
is lower than that at other public golf courses in Baltinore County
but hi gher than the |evel at alnost all of the private courses in
the area.®

VPC i s concerned that devel opnment of the property wll destroy
i nval uabl e agricultural and historical assets, resources that are
al l egedly of benefit to the general public. The premer and highly

productive Farm wth a history enconpassing agricultural

5(...continued)

Merryman was charged with “treason and rebellion,” albeit wi thout proof. Ex parte
Merryman, 17 F. Cas. 144, 147 (D. Md. 1861) (No. 9487). Merryman was inprisoned at
Fort MHenry. A wit of habeas corpus was issued by Taney. 1d. at 147-48. A
mlitary officer, however, “suspended the wit” and refused to produce Merrynan
before the Chief Justice. The Union officer clained that he had a right to effect
the suspension pursuant to authority granted to him by President Lincoln. The
officer's response pronpted Taney to wite an exposition on the doctrine of
separation of powers between the judicial and military authorities, not only with
respect to habeas corpus proceedings, but in ternms of the broader issue of
interpreting and adm nistering the laws. 1d. at 148-53

5Thi s conpari son nust be considered approxi nate because the source for the
County's existing courses does not provide the year the infornation was gat hered
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political, and |l|egal conponents is uniquely deserving of
preservation, says VPC. Moreover, VPC believes that the chem cals
applied to the golf course may contamnate the water in the
Cockeysvill e Marble aquifer and nearby wells.

In terns of zoning restrictions on the |Iand on which the Farm
lies, the property is split-zoned under the County's R C 2 and
R C. 4 zoning classifications. Both of these zones are designated
for resource conservation: RC 2 is zoned agricultural, and
R C 4 is zoned for watershed protection. Al though the use of |and
for single-famly dwellings is permtted as of “right” (i.e.,
permtted without conditions)in both RC. 2 and R C. 4 zones, use
of land for a country club in these zones is permssible only by
speci al exception (i.e., permtted providing certain conditions
have been net).

Prior to breaking ground on this project, the Baltinore County
Code (BCC) and the Baltinmore County Zoning Regulations (BCZR)
requi red Hayfields to obtain approval fromthe Zoni ng Conm ssi oner
for the proposed country club as a special exception use. See BCC
8§ 26-127; BCZR 88 1A01.2.C and 502. In addition, the project's
devel opnent plan had to be approved under the procedures detailed
in BCC § 26-206. As part of this process, a devel opnent plan that
i nvol ves historically significant buildings or sites is subject to

additional reviews. See BCC § 26-205(a)(11) and 26-207(a)(3); see



al so BCC § 26-545. Finally, approval nust be requested for any
vari ances necessary to conply with the BCZR 7 See BCZR § 307.1
A. Petition for Special Exception and Devel opnent Pl an

1. Petition for Special Exception

In the spring of 1995, Hayfields filed wth Lawence E
Schm dt, Zoning Conm ssioner for Baltinore County, a petition for
speci al exception for a country club on approxi mately 228 acres of
the Farm?® The petition requested the Zoning Commi ssioner to
approve the use of the land for an 18-hole golf course open to the
public, with a limted nenbership conponent; a driving range with
30 tees, 3 target greens, and nighttime lighting; a pro shop
tennis and swmmng facilities; a clubhouse; a public restaurant;
a banquet hall; and limted overnight accomobdati ons. Hayfields
anticipated that the Farm s manor house woul d becone the cl ubhouse,
restaurant, and banquet hall; the building once used as sl aves'
gquarters would be transfornmed into the pro shop; and the barns
woul d be used for storage.

The Zoning Comm ssioner held a five-day public hearing and
heard testinony from a variety of experts in the fields of
agriculture, traffic engineering, hydrology and environnental
sci ence, envi ronment al engi neeri ng, renovation of historic

bui | di ngs, and | andmarks preservation. Thirteen lay w tnesses,

"Whereas a special exception is a legislatively permitted use if certain
conditions are nmet, a variance authorizes a departure from zoning regul ations. See
Cromnel |l v. Ward, 102 Md. App. 691, 699-703 (1995).

8O the 228+ acres, approximately 225 acres are zoned R C. 2 and 3.5 acres are
zoned R C. 4.



many of whomlive near the site, also testified. Additionally, the
Baltinore County Zoning Plans Advisory Conmttee, conprised of
several governnent agencies including the Ofice of Planning and
Zoning and the Departnent of Environnmental Protection and Resource
Managenent, reviewed the zoning petition and subm tted non- bi ndi ng
recommendations to the Zoni ng Comm ssi oner.

Based on Schultz v. Pritts, 291 Md. 1 (1981), Comm ssioner

Schm dt anal yzed the nature of the adverse inpact associated with
Hayfi el ds' proposal. Follow ng the Comm ssioner's concl usion that
the inpact on the locale surrounding the proposed site did not
warrant the denial of the special exception, he granted Hayfi el ds'
petition and approved the site plan on June 30, 1995. VPC noted an
appeal to the Board, which we discuss infra.

2. Subm ssion of the Devel opnent Pl an

In the spring of 1996, Hayfields submtted a devel opnent pl an
for Comm ssioner Schm dt's approval. The plan anended the nunber
of RC 2 acres for the country club from approxi mately 225 acres
to 273.1 acres and also included 21.8 acres of RC. 2 land to be
used for residential dwellings (for a total of 295 acres of RC 2
land incorporated in the developnment plan). At this tine,
Hayfields also filed two nore zoning petitions —a petition for

speci al hearing and a petition for variances.® M. Schm dt heard

°The petition for special hearing requested an anmendnent to the previously
approved special exception use in order to conformthe site plan to the proposed
devel opnment pl an. Specifically, the petition for special hearing asked for
perm ssion, inter alia, to add 48 acres to the R C. 2 acreage originally approved
for the country club (for a total of 273.1 R C. 2 acres).

The petition for variances requested deviation from height and di stance zoni ng
requirenents for the existing structures on Hayfields Farm
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Hayfields' petitions in his capacity as Zoni ng Conmm ssioner; wth
respect to the developnent plan, he acted in his capacity as
Bal ti nore County Hearing Oficer.® In the conbined hearings, we
refer to Comm ssioner Schmdt as Zoning Comm ssioner/Hearing
Oficer.

A four-day hearing was held on the devel opnent plan and the
zoni ng i ssues. Testinony was presented by various Ww tnesses,
i ncl udi ng experts who were involved in fornulating the devel opnent
pl an, several individual property owners in the area, a |and
pl anner, and representatives fromthe County Departnment of Permts
and Devel opnent Managenent, the Departnent of Environnental
Protection and Resource WManagenent, the Planning Board, the
Agri cul tural Preservation Program and the State H ghway
Adm ni stration.

The Zoning Conm ssioner/Hearing Oficer issued an order on

June 12, 1996. The order, inter alia, approved the devel opnent

plan, permtting the creation of a total of five lots on the site.
VPC noted an appeal to the Board fromthis order.
B. Appeals to the Board of Appeals of Baltinore County

1. Appeal fromthe Oder G anting the Special Exception

The Board conducted a de novo review of the Zoning
Comm ssioner's grant of the special exception and heard over seven

days of testinony. On August 6, 1996, Hayfields' petition for

1°The different adninistrative roles of M. Schnidt governed the standard of
review applied by the Board when it reviewed his decisions on appeal. The Board
reviewed the Hearing Oficer's decision “on the record” but conducted a de novo
revi ew of the decision rendered by the Zoning Conm ssi oner.
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speci al exception was approved by the Board, subject to conditions,
including restrictions that the golf practice facility/driving
range: (1) islimted to use by those individuals preparing for
play or conpleting a round of play on the golf course, and outside
of this limtation, available for use by nenbers only; and (2) is
limted to 30 tees, of which no nore than 15 may be in operation at
any one tine. VPC appealed to the Grcuit Court for Baltinore
County fromthe approval of the special exception. Hayfields also
filed a petition requesting review of several of the Board's
condi ti ons.

2. Appeal fromthe Order Approving the Devel opnent Pl an

The Board conducted an “on the record” review of the approval
of the devel opnent plan. On Septenber 12, 1996, the Board affirned
the Zoning Conmm ssioner/Hearing Oficer's approval of the
devel opnment plan but ruled that only three |lots can be created on
the Hayfields site.

The Board disagreed with the Zoning Conmm ssioner/Hearing
O ficer's conclusion that the “county club | ot should be consi dered
as the exercise of a single right of subdivision,” which would give
Hayfields the right to create five lots on the R C 2-zoned
property. According to the Board, the country club is a specia
exception use that occupies an area of 273.1 acres, and the
perm ssi bl e nunber of lots on the remaining 21.8 acres desi gnated
for residential use is limted to two lots, for a total of three
lots. Hayfields filed, in the Grcuit Court for Baltinore County,

a petition for review of the Board's lot limtation.



C. Consolidated Appeal Before the Grcuit Court

The Circuit Court for Baltinmore County (Smth, J.) granted
Hayfields' notion to consolidate the petition for review of the
Board's decisions and orders in the tw cases. Following a
hearing, the court entered its witten opinion and order on June
11, 1997, affirmng the Board' s approval of the petition for
speci al exception but striking two of the conditions that the Board
i nposed —the restriction that the golf practice facility can be
used only by those preparing for, or ending play on, the golf
course and otherwse |limting use of the practice facility to
menbers only and the restriction that only 15 tees nmay be in use at
one time. The trial court also affirmed the Board' s conditional
approval of the developnent plan, i.e., wth the three-lot
limtation. Hayfields appeal ed and VPC cross-appeal ed.

W w il present additional facts as necessary to resol ve the

I ssues present ed.

1. STANDARD COF REVI EW

As we stated recently in Colao v. Prince
CGeorge's County, 109 M. App. 431 [(1996)
(quoting Colunbia Road Citizens' Assoc. V.
Mont gonery County, 98 M. App. 695, 698
(1994)], aff'd, 346 Md. 342 (1997), there are
two general standards of review of a decision
of a zoning board:

In regard to findings of fact, the
trial court cannot substitute its
judgnent for that of the agency and
must accept the agency's conclusions
if they are based on substantial
evidence and if reasoning mnds could
reach the same concl usi on based on the
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record; when reviewng findings of
| aw, however, no such deference is
gi ven the agency's concl usi ons.

People's Counsel v. Prosser Co., 119 M. App. 150, 167-68, cert.

deni ed, 349 Ml. 494 (1998). W review the decision of the Board,

not the decision of the trial court, see Departnent of Educ. v.

Shoop, 119 Md. App. 181, 196, cert. denied, 349 Md. 495 (1998), and

apply the standard stated in Prosser Co.

[11. ANALYSI S
A.  Hayfields' Appeal

To reiterate, the Zoning Comm ssioner/Hearing O ficer approved
Hayfi el ds' devel opnent plan with five subdivision lots in the
Farms R C. 2 acreage, one lot for the country club and four lots
for residential developnent. The Board affirnmed approval of the
pl an but held that the nunber of subdivision [ots permtted in this
acreage is limted to three lots, two residential [ots and one | ot
attributed to the country club. The Board expl ai ned:

We  concur [Wwth M. John Lew s, who
represented the County's Departnent of Permts
& Devel opnent Managenent , Zoning Review
Section] that the R C. 2 acreage designated
for the golf course is not a density
calculation since it does not bear any
relationship to dwellings or bedroons but,
rather, is a special exception usage that
occupies a designated area, and that the
remai nder of the R C. 2 acreage designated for
residential use carries its own density based
on the expressed fornmula of two lots for up to
100 acres, or one | ot per 50 acres.

Additionally, we concur with the portion of

the Departnent of Permts & Devel opnent
Managenment that an owner cannot wuse his
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acreage twce to support two different uses,
i.e., aresidential use permtted as of right
and a special exception (such as country
cl ub). W believe that the distinction is
i nport ant because of its I npact and
interpretation as devel opnent occurs in other
R C 2 zones. This interpretation of the
Board, we believe, is consistent with the
spirit and intent of the RC 2 |egislation.

In an RC 2 zone, the formula for cal cul ati ng subdi vi sion | ot
density, i.e, the nunber of lots that can be created froma given
tract of land, is based on the nunber of acres conprising that
tract. The issue presented by Hayfields requires us to determ ne

how many of the Farms 295 acres designated for the country club

and single-famly dwellings formthe gross acreage from which the

nunber of lots for the residential conponent can be derived. W
must deci de whether the County's zoning regul ations require that
the 273.1 acres approved for country club use should be excluded
prior to a determnation of the nunber of residential lots into
which the balance of the R C 2 acreage (21.8 acres) can be
divided. Two interrelated questions nust be considered. First,
shoul d the 273.1 acres be subtracted fromthe 295 acres because the
country club is a special exception use, rather than a use
permtted as of right, as is the plan for single-famly dwellings
on the remaining 21.8 acres? Alternatively, nust the 273.1 acres
be subtracted because the country club is a non-residential use, in
contrast with the residential use proposed on the remai nder of the
R C. 2 tract, thus involving different considerations fromthose

that otherwise would exist if all of the 295 acres were to be used



for residential devel opnment? Resolution of these questions
presents issues of |aw, and as such, we afford no deference to the

Board's determnation. See Rchmarr Holly Hills, Inc. v. Anerican

PCS, L.P., 117 M. App. 607, 652 (1997) (citing Lee v. Maryl and

Nat'|l Capital Park and Planning Commin, 107 M. App. 486, 492

(1995), cert. denied. 343 Md. 333 (1996)).

The foundation of Hayfields' argunment is that, under the plain
| anguage of BCZR 8 1A01.3.B.1 through .4, it can subdivide the 295-
acre tract of RC 2-zoned land into five |ots. Under these
regul ations, asserts Hayfields, the acreage dedicated to the
country club does not have to be renoved prior to cal culating the
maxi mum nunber of lots that are available for the residential
dwel |'i ngs. Hayfields explains that the zoning regulations
applicable to an R C. 2 zone incorporate neither a distinction
between residential and nonresidential uses nor a distinction
bet ween special exception uses and uses permtted as of right.
According to Hayfields, there is only one fornula for cal culating
subdi vision lot density in an RC 2 zone, and that forrmula permts
t he subdivision |ot density to be conputed fromthe overall acreage
of the tract, notw thstanding the fact that the use on one lot wll
be different from the use proposed for the remaining |ots. In
Hayfields' view, it therefore is immaterial that the country club
represents a nonresidential use (versus a residential use) and a
speci al exception use (versus a use permtted by right).

BCZR § 1A01.3.B provides, in part:
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1. Subdivision lot density. No lot of record
lying wthin an R C. 2 zone and having a
gross area of less than 2 acres my be
subdi vi ded. No such ot having a gross
area between 2 and 100 acres may be
divided into nore than 2 lots (total), and
such a lot having a gross area of nore
than 100 acres may be subdivided only at
the rate of 1 lot for each 50 acres of
gr oss area.
BCZR 8§ 1A01.3.B.2 through .4 provides additional restrictions.
Each |l ot created in an R C. 2 zone nust have an area not |ess than
one acre, BCZR 8§ 1A01.3.B.2; no dwelling or principal structure in
an RC 2 zone may be situated within 75 feet of the centerline of
any street or within 35 feet of any lot |ine other than a street
line, BCZR 8§ 1A01.3.B.3; and no nore than one principal dwelling is
permtted on any lot in an RC 2 zone, BCZR § 1A01l. 3. B. 4.
We agree with Hayfields that the plain |anguage of these
R C. 2 zoning regul ati ons does not distinguish between residenti al
and nonresidential uses nor between uses permtted by specia
exception and permtted as of right. Based on the terns of
BCZR 8§ 1A01.3.B.1, the maximumyield for Hayfields is five |ots.
A lot of record having a gross area in excess of 100 acres may be
subdivided at a rate of one |ot for every 50 acres of gross area;

therefore, a lot of record with a gross area of 295 acres, such as

“Under BCZR s definitions section, “subdivision” is

[t]he division of any tract or parcel of land . . . into
two or nore lots, plots or other divisions of |and for the
purpose, whether immediate or future, of building
devel opnent for rental or sale . . . provided, however,
that this definition of a subdivision shall not include
di visions of land for agricultural purposes.

BCZR § 101. In this definition, the only relevant distinction based on “use”
concerns agricultural use
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the Hayfields tract, may be subdivided into a maxi rumof five |ots.
Hayfields' plan to create five |lots also neets the m ninum area,
setback, and dwelling limt requirenent in BCZR §8 1A01l.3.B.2
t hrough . 4.

Because Hayfields argues that it is not required to subtract
the 273.1 R C. 2 acres dedicated to the special exception country
club use for purposes of calculating the nunber of lots for
residential developnent that it can create in the remaining 21.8
R C 2 acres, VPC asserts that Hayfields is seeking to “doubl e use”
acreage. In other words, according to VPC, Hayfields is attenpting
“to use the 273.1 acres twice to support two different uses —a
residential use permtted as a matter of right and a special
exception country club use.” VPC states that the clear |anguage of
BCZR § 1A01.3.B. 1, when read together with BCZR § 102.2, prohibits
such “doubl e use.”

Under the BCZR s general requirenents, BCZR 8§ 102.2 states:
“No yard space or mninmumarea required for a building or use shal
be considered as any part of the yard space or mninmum area for
anot her building or use.” VPC posits:

[I]t is plain that a yard space that has
al ready been dedicated to a special exception
use may not al so be considered as part of the
mnimum area to support a residential use.
Accordingly, in the present case, the yard
space dedicated to the special exception
country club use (any part of the 273.1 acres)
may not be considered as part of the m nimum
area in support of the proposed residential

use of four lots in the RC -2 zone (200
acres).

15



Hayfi el ds di sputes the characterization that it is attenpting to
doubl e-count acreage. So do we. W agree with Hayfields' position

that BCZR § 102.2 is inapplicable to the cal cul ation of subdivision

|l ot density in an R C. 2 zone. The prohibitions on doubl e-using

“yard space” and “mninmumarea” will be addressed separately.

Yard Space

W interpret the term “yard space” as being relevant to the

set back requirements of BCZR § 1A01.3.B. 3. Al though the BCZR does
not provide a definition of *“yard space,” “yard” is defined as
“[a]l ny open space | ocated on the sane lot with a building .
The mnimum depth or width of a yard shall consist of the
hori zontal distance between the lot line and the nearest point of
the foundation wall of the main building.” BCZR § 101. Hayfields'
proposal to subdivide its 295 R C. 2-zoned acres into five lots
nmeets all the setback requirenments under BCZR 8§ 1A01.3.B.3. And in
accordance with BCZR § 102.2, each one of the five lots neets the
set back requirenments w thout using depth or width demarcations from
any other |ot.

M ni nrum Ar ea

Wth regard to the prohibition on double-using “mninum area,"
VPC argues that “mnimumIl ot area” refers to the one acre m ni num
ot size in BCZR § 1A01.3.B. 2, but “mninmumarea,” the termused in

BCZR § 102.2, refers to the gross acreage required by BCZR

12 Set back” is “[t]he required mnimum horizontal distance between the building
line (as defined in Section 101) and the related front, side, or rear property
l[ine.” BCZR § 101. “Building line” is “[t]he |line established by | aw beyond which
a building shall not extend.” BCZR § 101.
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8§ 1A01.3.B.1 to divide the tract into a given nunber of |ots.
Because 273.1 acres have already been dedicated for the country
club use, VPC says that this acreage cannot be considered as part
of the lot of record s gross area when contenpl ati ng the remaining

subdi vi si ons. To create four lots for residential use, as

Hayfields wshes to do, VPC states that the “mninmum area”
requi rement of BCZR 8 1A01.3.B.1 calls for a m nimum of 200 acres.
We interpret BCZR 8§ 102.2's prohibition on using mninumarea to
support nore than one use (or building) as being relevant only to
the one acre lot size requirement of BCZR 8§ 1A0l1. 3.B. 2 and di sagree
with the distinction VPC nakes between mninmum |l ot area (or m ni mum
| ot size) and m ni num ar ea.

We read BCZR 88 1A01.3.B.2 and 102.2 together as preventing a
situation in which, for exanple, a devel oper proposes to use a 250-
acre tract in an RC 2 zone to create a 248-acre golf course in
conjunction with four residential |ots. BCZR § 102.2 prohibits
such a proposal because in order to neet the one acre m ni num | ot
size requirenent of BCZR § 1A01.3.B.2, two acres woul d have to be
“borrowed” fromthe golf course |ot, thus doubl e-using acreage.

Hayfi el ds' plan, however, neets the |lot size requirenent of
BCZR 8§ 1A01.3.B.2. In accordance with BCZR § 102.2, each of the
five lots neets the one acre mninmm w thout having to “borrow
acreage fromone of the other |ots.

Densi ty Requirenent

Bef ore addressing VPC s next argunent, we note that both

parties agree that R C. 2 zoning regulations do not provide a
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nmethod for calculating residential density as a discretional use.?®®
VPC states, however, that, according to 8§ 102.2 of the Zoning
Comm ssion's Policy Mnual, “residential density may only be
calculated 'on the overall property acreage if all uses are
residential.'”* Therefore, “to the extent there are nonresidential
uses on the lot, the acreage dedicated to the nonresidential use
may not be considered in calculating residential density.” I n

support of this proposition, VPC states:

B her zones, such as RC. 4, RC 5 and DR, explicitly differentiate
bet ween residential and nonresidential uses. In a D.R zone, for exanple,
nonresi denti al acreage nust be subtracted prior to calculating residential density —
residential density is determned on gross residential acreage only. Under BCZR
§ 1B01.2. A 1, “[t]he maxi mum gross residential density pernmitted in any one D.R
zone shall control only as applied to the total gross residential acreage within a
subdi vision tract, and shall not apply to or establish mnimumareas of |ots created
by subdivision within such tract.” Accordingly, to calculate residential density
for atract that is zoned DDR 3.5, with a gross residential acreage of 100 acres,
t he devel oper would rmultiply 3.5 (the nunber of residential density units permtted
per acre) by 100 (the total residential acreage) to arrive at 350 residential
density units for that tract of land. (A “density unit” is “[a]ln expression of
extent or density of dwelling use as related to nunber of roons in, or type of,
dwelling unit.” BCZR § 101.)

14Section 102.2. A of the Zoning Conmission's Policy Manual states, in pertinent
part:

1. |If several uses are proposed as separate structures on
one property, each wuse nust neet the zoning
requirenents as if it was a separate parcel

2. Even if subdivision of the property is not proposed,
the Zoning Commi ssioner nmay require that a |ine of
division either a |l ease line or a zoning use division
I i ne between each use be shown on the plat.

a. Conditions: The follow ng guidelines have been
formulated so that this matter can be handl ed
consi stently:

i Both exi sting and proposed uses, as divided,
nmust be able to neet the B.CZ R
requirenments with respect to area, density,
parki ng, setbacks between buildings and to
the division lines as if they were property
li nes.

ii. Residential density may be cal cul ated on the

overall property acreage if all uses are
residential and is allowed in that zone
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[T]here is no formula for cal cul ati ng
residential density in the RC -2 zone.
I nstead, density in the RC -2 zone is
determ ned by nunber of lots, as opposed to
number of dwelling wunits. Thus, for all
i ntents and purposes, “residential density” in
the R C -2 zone is “subdivision | ot density,”
particularly because only one dwelling unit is
permtted per lot in the R C -2 zone. Thus,
in making a density determ nation, whether it
be by nunber of lots in the R C -2 zone or by
number of dwelling units in the DDR zone, a
devel oper should not be permtted to “double
use” acreage to achieve a higher density than
contenpl ated by the Zoni ng Regul ati ons.

(Gtation to record extract and footnote omtted.)
Once again, we agree with Hayfields' response to VPC s
position. Hayfields explains:

As the | anguage of the rel evant BCZR sections
indicates, the calculation of residential
density determ nes the nunber of residentia
density units which may be developed on a
single tract of land; by contrast, the
cal culation of subdi vision | ot density
determnes the nunber of lots which may be
subdi vided froma lot of record in the RC 2

zone. . . . [VPC s] interpretation ignores
the fact that, wunlike the «calculation of
“residential density,” the calculation of

“subdivision | ot density” does not contenpl ate
subdi vi sion based on distinctions anong |and
uses; the subdivision ot density cal cul ation
does not consider the | and uses which will be
devel oped on the subdivided | ots.

Moreover, VPC s reliance upon the Zoning Comm ssion's Policy
Manual 8§ 102.2. Ais msplaced. This section applies to a situation
in which two uses are proposed on the sane lot. |In the case before
us, Hayfields' devel opnent plan proposes only one use for each of
the five lots created fromthe subdivision of the 295-acre, R C 2-

zoned portion of the devel opment site. The 273.1-acre lot is
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all ocated to the country club and the remaining four lots will be
devel oped into single-famly residences.

Def erence to Agency Interpretation

VPC al so argues that, under Murris v. Prince George's County,

319 Md. 597, 613 (1990) (holding that in the face of legislative
acqui escence a longstanding admnistrative interpretation is
presunmed to be correct), the Board properly gave deference to the
testinmony of M. John Lewis, a planner with the County's Depart nment
of Permits and Devel opnent Managenent (the PDM. M. Lews
testified before the Zoning Conm ssioner/Hearing Oficer that the
consi stent practice of the PDM and the County generally, extending
over the last ten years, is that a property owner cannot “use his
acreage twi ce” to support two different uses, such as residential
uses permtted as of right, on the one hand, and special exception
uses such as a country club, on the other. To this Hayfields
retorts that, if the Board should afford deference to an agency
representative's interpretation, it should afford deference to the
deci si on of the Zoning Conmi ssioner/Hearing Oficer.?®

Assum ng, arguendo, that the | ongstanding, consi st ent
practices of the PDM and the County generally should be given
deference, there was insufficient evidence in the record of a
“l ongstandi ng and consistent practice of the PDM” As Hayfields

points out, the two cases cited by M. Lewis to show PDMs

Hayfields cites to BCZR 88 500.6 and 500.7 for this proposition. These
sections give the Zoning Comm ssioner the power to conduct hearings involving the
proper interpretation of zoning regulations and to pass orders necessary for the
proper enforcenment of such regul ations.
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interpretation do not in fact denonstrate a |ongstandi ng agency
practice of subtracting special exception acreage prior to
cal cul ating residential subdivision |ot density in an RC 2 zone.!®

Leqi sl ati ve Purpose

VPC s final argunent is that “double use” of acreage in
determ ning subdivision lot density is inconsistent with the
| egislative purpose of the R C 2 zoning classification. The
resource conservation zone's purpose is to “protect both natural
and man- made resources from conprom sing effects of specific forns
and densities of developnent.” BCZR §8 1A00.2(c). W reject VPC s
argunent because, paradoxically, the formula for calculating
subdi vision | ot density advocated by VPC may result in the creation
of a greater nunber of |lots conpared with the result achi eved under
the formula we hold as correct. For exanple, a devel opnent plan
for a 295-acre tract may designate 15 acres for use as a private
school (a special exception use in an R C 2 zone) and 280 acres
for use as single-famly dwellings. Wth the approval of the
speci al exception use, the acreage for the residential conponent
could thereafter be subdivided into five lots, for a total of six
|l ots under VPC s fornulation. “Qur” formula would allow, of
course, a maxi mum of five |ots.

In summary, according to the plain |anguage of BCZR

8 1A01.3.B.1 through .4, the area for a special exception use in an

M. Lewis cited to the Caves Valley and Pickersgill cases. During his
testi mony, he conceded that he did not believe that the application of the policy
to which he testified was contested in Caves Valley and that Pickersgill involved

| and that was zoned D.R, not R C 2.
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R C 2-zoned property should not be renoved prior to the
cal cul ation of subdivision |ot density even though the devel opnent
plan calls for residential use on the remaining acreage. The
met hod for cal culating subdivision |ot density in an RC 2 zone is
not anal ogous to that for calculating residential density in other
zones. Instead, R C. 2 zone subdivisions are created purely on
avai | abl e acreage under the fornmula previously stated, subject only
to other special limtations, such as mninmum | ot size and set
back. The Board erred in reversing the Zoni ng Comm ssi oner/ Heari ng
Oficer's order.
B. VPC s Cross-Appeal

1. Backgr ound

“Zoning is the legislative division of a community into areas
in each of which only certain designated uses of land are permtted
so that the community may develop in an orderly manner in

accordance with a conprehensive plan.”'” 1 E.C. Yokley, Zoning Law

and Practice 8§ 2-1, at 15-16 (4'" ed. 1978) (footnote omtted).

Wthin any given zoning classification, the BCZR prescribes two
types of uses: «certain uses are permtted as of right and others
are conditionally permssible. Golf courses and country clubs are
conditionally perm ssible uses in the County's R C. 2 zones, BCZR

8§ 1A01.2.C. 10, and also in the R C. 4 zones, BCZR § 1A03. 3.B. 7.

7'n Baltinore County, “[f]or the purpose of pronoting the health, security,
confort, convenience, prosperity, orderly devel opnent, and other aspects of the
general welfare of the community, zones are intended to provide broad regul ati on of
the use and manner of use of land, in accordance with conprehensive plans.” BCZR
§ 100.1. A 1.
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A use permitted as of right may be devel oped, as a natter of
zoni ng, regardl ess of the kind and extent of adverse inpact (from
a |l and use perspective) it will create in the particular |ocation

proposed. Schultz, supra, 291 Md. at 21. On the other hand, a

conditional use, i.e., a use permtted by special exception, may be
devel oped only wunder certain circunstances. ld. at 22. I n
Schultz, the Court of Appeal s noted:

The special exception use is a part of the
conpr ehensi ve zoni ng pl an shari ng t he
presunption that, as such, it is in the
I nt erest of the general wel f ar e, and
therefore, valid. The special exception use
is a valid zoning nechanismthat delegates to
an admnistrative board a limted authority to
all ow enunerated uses which the |egislature
has determned to be perm ssible absent any
fact or circunstance negating the presunption.

ld. at 11; see also Rockville Fuel and Feed Co. v. Board of

Appeal s, 257 Md. 183, 187-88 (1970); People's Counsel v. Mangi one,

85 Md. App. 738, 747-48 (1991); Anderson v. Sawyer, 23 M. App

612, 617 (1974). More recently this Court said in Mssburg v.

Mont gonery County, 107 Md. App. 1 (1995), cert. denied, 341 Mi. 649
(1996), that

a special exception/conditional use in a
zoni ng or di nance recogni zes t hat t he
| egi sl ative body of a representative
gover nnment has nmade a policy decision for al
of the inhabitants of the particular
gover nnent al jurisdiction, and that t he
exception or use is desirable and necessary in
its zoning planning provided certain standards
are net.

ld. at 7-8 (enphasis added). |In the instant case, the standards

that nust be net are found in BCZR §8 1A01.2.C and 502.1
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BCZR 8§ 1A01.2.C provides that a petition for special exception
use may be granted in an RC 2 zone if “the hearing authority
enpowered to hear the petition finds that the use would not be
detrinmental to the primary agricultural uses in its vicinity.”
BCZR 8§ 502.1 lists eight factors that negate a special exception's
presunption of validity. Only two of the eight factors in BCZR
8§ 502.1 are raised in this appeal. Under BCZR § 502. 1:

—Before any Special Exception may be granted,
it nust appear that the use for which the
Speci al Exception is requested wll not:

a. Be detrinental to the health, safety, or

general welfare of the locality involved;
[ nor]

g. Be inconsistent with the purposes of the
property's zoning classification nor in
any other way inconsistent wwth the spirit
and intent of these zoning regul ations. [18

8The remai ning factors in BCZR § 502.1 are

b. Tend to create congestion in roads, streets or alleys
t herei n;

c. Create a potential hazard from fire, panic or other
dangers;

d. Tend to overcrowd | and and cause undue concentration
of popul ation;

e. Interfere with adequate provisions for schools, parks,
wat er, sewerage, transportation or other public
requi renents, conveni ences, or inprovenents;

f. Interfere with adequate light and air

* x %

h. Be inconsistent with the inperneable surface and
vegetative retention provisions of these zoning
regul ati ons.
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By definition, each special exception use carries with it a
potential to cause adverse effects. |If no constraint were placed
on BCZR § 502.1(a), in particular, when evaluating the
acceptability of a special exception use, few special exceptions
woul d be granted. Precedent has developed to govern the
application of factors, such as those in BCZR § 502.1, in anal yzing
the propriety of a special exception use in a particular |ocation.
As stated in Mossburg, “[b]ly reason of the holdings in Schultz,
supra, and its progeny, such general conditions as are applied to
speci al exceptions are thenselves subject to the limtation that
the adverse effects nust be greater than or above and beyond the
effects normally inherent with such a use anywhere within the
rel evant zones in the regional district.” Mssburg, supra, 107 M.

App. at 21.

I n Mossburg, Judge Cathell for this Court provided an exanple

of how to “overlay” the statutory conditions of a county's speci al

exception law with the restrictions in Schultz. Mssburg, 107 M.

App. at 21-22. Based on the Mssburg exanple, we have added the
limting | anguage of Schultz to BCZR § 502.1(a). The test becones:

—Before any Special Exception may be granted,
it nust appear that the use for which the
Speci al Exception is requested wll not:

a. Be [nore] detrinental to the health
safety, or general welfare of the |ocality
involved [than the effects normally
inherent with such a wuse would be
generally el sewhere in the zone].
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(Enphasis added.) W have thus far not discussed the extent or
l[imtation of the term “locality,” as used in BCZR § 502.1(a).
This issue is addressed in the next subsection.

2. On-Site Impact of Proposed Special Exception Use

The parties disagree on the appropriate nethod of eval uating
Hayfi el ds' proposal under BCZR § 502.1, in light of Schultz. VPC
argues that the adverse inpacts analysis nmust not only consider
off-site inpact, i.e., inpact to the surrounding and nei ghboring
properties, but must include an exam nation of on-site inpact,
i.e., adverse inpact to the subject property itself. Hayfi el ds
counters that Schultz mandates the evaluation of off-site inpacts
only. The difference in the parties' interpretations is of
particul ar significance in the instant case because of the Farm s
uni que agricultural and historical character.

In response to Hayfields' petition for special exception,
Comm ssi oner Schm dt opi ned:

Whet her the Hayfields property should remain a
farmis irrelevant, within the context of this
case. It does not matter whether the
Hayfields property represents the nost
significant farmin Baltinore County. . . .
The test for approval of the use, and the only
test, is whether the special exception

criteria within Section 502.1 of the B.C. Z. R
are satisfied.

The Zoning Comm ssioner concluded that Schultz and its progeny

require that he *“adjudge the inpacts of the use on neighboring
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properties, only” and that the potential inpacts on the subject
property itself are not to be considered.®
The Board agreed. VPC disagrees wth the Zoning
Comm ssioner's interpretation of Schultz and clains that the Board
m sunderstood the requirenents for approving a special exception
use.
In the previous subsection, we have introduced the Schultz

hol di ng t hat

the appropriate standard to be wused in

determning whether a requested specia

exception use would have an adverse effect

and, therefore, should be denied is whether

there are facts and circunstances that show

that the particular use proposed at the

particular |ocation proposed would have any

adverse effects above and beyond those

i nherently associated with such a special

exception use irrespective of its location

within the zone.
Schultz, 291 Ml. at 22-23. In reaching its decision, the Court

di scussed Deen v. Baltinore Gas & Elec. Co., 240 Ml. 317, 330-31

(1965) (concerning construction of high tension transm ssion W res

above ground) and Anderson, supra, 23 M. App. at 617-18

(concerning construction of a funeral honme in a residential zone),
and expl ai ned:

These cases establish that a special
exception use has an adverse effect and nust
be denied when it is determned fromthe facts
and circunstances that the grant of the
request ed special exception use would result
in an adverse effect upon adjoining and
surrounding properties unique and different

1%Commi ssi oner Schni dt opi ned that testinony regarding the prinme and productive
soils on Hayfields Farm “m ss[ed] the point as far as this special exception is
concerned” because Hayfields cannot be forced to farmthe property.
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fromthe adverse effect that would otherw se
result fromthe devel opnment of such a speci al
exception use |located anywhere wthin the
zone.

Schultz, 291 Md. at 15 (enphasis added). Deen and Anderson both

i nvol ved proposed speci al exception uses in Baltinore County. BCZR
8 502.1(a) was at issue in those two cases, as it is here.

Al t hough conceding that the holding in Schultz speaks of off-
site effects, VPC stresses that the test articulated by the Schultz
Court conparing the “particular location” with the area el sewhere
in the zone should not be limted to off-site effects. In an
attenpt to distinguish the instant case from Schultz and cases that
have fol |l owed Schultz, VPC postul ates:

The only reason that the Court in Schultz
spoke at all in terns of adverse effects on
adjoining or neighboring properties was
because those happened to be the kinds of
effects that were relied wupon by the
protestants in Schultz. The sanme is true of
both the cases cited by the Court in Schultz,
and the cases decided subsequent to Schultz.
In none of these cases were any “unique’
qualities intrinsic to the site alleged to be
adversely inpacted by the proposed conditi onal
use. However, the fact that the effects cited
by the protestants in Schultz and other
appellate cases were effects on adjoining
properties does not mean that the special
exception test should not take into account,
where appropriate, adverse inpacts which w |
occur on the property that is the subject of
t he application.

From VPC s vi ewpoi nt, the devel opnment of the Farmw || result
in a loss of unique on-site resources, such as the Farmis prinme and
productive soils and its value as an historic site, both of which

are public resources. VPC observes that the |egislature, by
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creating the R C 2 zoning classification, has declared explicitly

that agricultural resources are of value to the general

VPC s appraisal continues with the foll ow ng:

The Board's erroneous exclusion of
adverse inpacts on the property itself
occurred because the Board failed to
appreciate the difference between inpacts on
resources of admtted public inportance or
significance (which may be found either on or
off site) and “private” inpacts on the value
or use of neighboring properties. . . . The
Board erred in only considering the private
inpacts on adjoining properties, and by
failing to consider the loss of inportant

public. ?°

2Inits brief, VPC cites three regulations that attest to the inportance of
agriculture in Baltinore County: BCZR 88 1A01.1.A, 1A01.1.B, and 1A01.2. A

BCZR § 1A01.1 provides, inter alia
A. Legislative Statement of Findings [for R C. 2 zones].
2. Declaration of findings. It is found

a. that Baltinore County is fortunate in that it is
endowed with a variety of very productive
agricultural soil types which should not be | ost
unnecessarily to urbani zed devel opnent;

* x %

d. that continued urban intrusion into productive
agricul tural areas not only destroys the
speci fi c area upon whi ch the devel opnent occurs
but is inconpatible with the agricultural use of
t he surroundi ng area;

* x %

g. that Baltinore County possesses numerous areas
whi ch are highly suitable for urban devel opnent
i ncl udi ng residential subdivisions which are not
| ocated in areas of productive agricultura
| and

BCZR § 1A01.1.B states:

The R C. 2 zoning classification is established pursuant
to the legislative findings above in order to foster
conditions favorable to a continued agricultural use of
the productive agricultural areas of Baltinmre County by
preventing inconpatible forns and degrees of urban uses.

BCZR 8§ 1A01.2.A declares that “[a]gricultural operations

shal | be

af forded preferential treatnent over and above all other permtted uses in RC 2

zones.”
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agricultural and historical resources within
the four corners of the property itself. \Wen
an inportant public resource is harned, even
where the resource is |located on the specia
exception site itself, everyone is harnmed —
including both the general public and the
owners of other properties in the locality.
Evi dence of such harm cannot be ignored by the
Board, but nust be evaluated as a part of the
speci al exception process.

(Footnote omtted.)

Due to the alleged threat to pubic resources on the Farm
itself, VPC argues that the Schultz test should be applied in a
different manner in the instant case.? VPC s theory furnishes two
categories of on-site inpacts that the Board needed to consider but
did not:

Characteristics of the specific proposal which
are unusual or not generic to the type of
facility, and which arguably result in unusual
detrinments, nust be considered, and features
of the particular sites or areas selected
which are not commonly or routinely found
t hroughout the =zone and which thus pose
unusual detrinments specific to the facility or
site under review can and must be consi dered
in applying the standards of both Section
502.1 and Section 1A01.2.C

(Emphasi s added.) VPC provides the followng as an exanple of
“characteristics of the specific proposal.” According to VPC, the
projected |l evel of play at the proposed golf course is nearly tw ce
as high as the overall average rounds played at private 18-hole
golf courses in the County. Gven the fact that the proposed golf

course allegedly is atypical in generated activity when conpared

2VPC acknowl edges that “the analysis set forth in Schultz v. Pritts does not
require the Board to consider a potentially adverse inpact to a purely private on-
site resource when eval uating a proposed special exception.”
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with a “generic golf course,” VPC contends that any potential on-
site detrinents to the Farm resulting from the golf course's
atypical |level of activity should be exam ned. Under the second
category, “features of the particular site,” VPC states that any
detrinments to the Farmis uncommonly productive soil and its
unusual ly rich historical significance should be eval uat ed.

VPC presents an interesting approach to the |law of specia
exceptions, but it cites no case that supports its position. On
t he contrary, nunerous cases support the proposition that the Board
was correct in looking only at the off-site effects of the proposed
speci al exception use. For applications of the Schultz test, see

Harford County v. Earl E. Preston, Jr.. Inc., 322 M. 493, 505

(1991) (finding that “[t]he Board . . . nade no attenpt to
reconcile the contradictory findings of fact by its hearing
examner in his two reports as to whether the adverse inpacts upon

t he nei ghborhood of the [applicant’'s] proposed special exception

uses were beyond those inherently associated with such special
exception uses irrespective of their location within the AG zone”

(enphasis added)); Board of County Commirs v. Hol brook, 314 M.

210, 217-18 (1988) (“[Where the facts and circunstances indicate
that the particular special exception use and |ocation proposed
woul d cause an adverse effect wupon adjoining and surroundi ng
properties unique and different, in kind or degree, than that
i nherently associated with such a use regardless of its location

within the zone, the [special exception] application should be

denied.”); Evans v. Shore Conmmunications, Inc., 112 Md. App. 284,
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304 (1996) (holding that “[a]ssum ng, arguendo, that appellant has
produced evidence that the [antenna] tower wll result in an
adverse inpact on the surroundi ng properties, the Board was

obliged to make a finding that the adverse effects would be greater
in the proposed location than they would generally be el sewhere
within the areas of the county where they may be established”);
Mossburg, 107 Md. App. at 13 (stating that in review ng the Board's
deci sion, the Court “look[s] for evidence, if any, in the record of
t he adverse effects and inpact that could generally be expected as
an i nherent adverse inpact anywhere in the |-2 Zones in order to
determ ne whether the environnental and traffic safety inpact at

the subject site is greater”??); Mdseman v. County Council, 99 M.

App. 258, 264 (citing Schultz for the proposition that the proposed
use cannot have “any adverse [e]ffect above and beyond those
i nherently associated wth such a special exception use

irrespective of its location in the permtted zone”), cert. denied,

335 Md. 229 (1994); Sharp, 98 Ml. App. at 86-87 (holding, inter
alia, that “[t]he Board had before it substantial evidence to
support its finding that potential dangers from airplane crashes
were such a renpte possibility as not to constitute an adverse

effect to the owners of vicinal properties” (enphasis added));

Mangi one, supra, 85 MI. App. at 750 (stating that the Court “shal

review facts and circunstances upon which the Board could have

2A t hough our quote fromthe Mssburg Court speaks in terns of “subject site”
rather than “surroundi ng and nei ghboring properties,” the Court's opinion cited to
Schultz and to Sharp v. Board of Appeals, 98 M. App. 57 (1993) (discussing
Schultz's enphasis of Deen and Anderson, the cases upon which Schultz fornulated its
hol ding). Mbossburg, 107 Md. App. at 8-11. Following these citations, the Court's
anal ysis focused on off-site environnmental and traffic safety concerns.
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found that the special exception use and | ocation proposed would
cause an adverse effect upon adjoining and surroundi ng properties
unique and different, in kind or degree, than that inherently
associated wth such a use regardless of its location wthin the
zone”).

Additionally, as the Schultz Court noted, “The duties given

the Board are to judge whether the neighboring properties in the

general nei ghborhood woul d be adversely affected and whet her the

use in the particular case is in harnony with the general purpose
and intent of the [conprehensive] plan.” Schultz, 291 Ml. at 11.
Five of the seven cases we cited above directly quote this portion
of Schultz that establishes the Board's duties in its judicia
review of the grant or denial of a special exception use. See
Preston, 322 Md. at 498; Hol brook, 314 Md. at 216; Evans, 112 M.
App. at 302; Sharp, 98 MI. App. at 76; Mngione, 85 MI. App. at
748. Furthernore, none of the seven cases suggests that, in
certain circunstances, an additional duty of the Board may involve
t he exam nation of on-site inpacts under the Schultz test. W hold
that absent a stricter standard clearly expressed in the County's
zoning regulations, or until the relevant case law is nodified by
the Court of Appeals, the current expression of the Schultz test
applies.

We agree with Hayfields' contention that "although the adverse
i npacts considered by the Board vary according to the special
exception use requested, the 'adverse effect analysis,' i.e., the

Schultz review standard, used by the Board when eval uati ng adverse

33



I npacts, necessarily remains constant.” The Board, therefore
correctly limted its adverse inpacts analysis under BCZR § 502.1
as nodified by the | anguage in Schultz, to off-site effects.

Not hing in the BCZR contradicts our conclusion that off-site
inpact is the only type of inpact for which the Board should
scrutinize the proposed special exception use. In fact, BCZR
8§ 1A01.2.C, which lists the uses permtted by special exception in
an R C. 2 zone, offers additional support for our holding. The
regul ation permts the grant of a special exception for specified
uses inan RC 2 zone only if “the use would not be detrinmental to

the primary agricultural uses in its vicinity.”? (Enphasis added.)

We contrast this condition® with the additional conditions placed

on special exception uses listed in Item 24 of BCZR § 1A01.2.C

2BVPC clains that the Board never made an explicit finding regarding BCZR
§ 1A01.2.C. Rej ecting the testinmobny of VPC s expert, Thonas L. Daniels, on the
“i nper manence syndrone,” a dom no-type effect where the devel opnment of one farm
triggers reduced investnment by other farners in their farns, the Board found that
“the effects of devel opnent have already been realized in the vicinity.” Al though
aciteto BZR § 1A01.2.C was lacking in this portion of the Board' s opinion, this
di scussion by the Board fulfills the requirenment that the Board nust find that the
proposed country club would not be detrinmental to the agricultural uses in the
vicinity.

Agai n regarding agricultural issues, VPC argues in a footnote in its brief
that the Board's finding under BCZR 8 502.1(g) is erroneous. Because VPC nakes its
argunent in ternms of on-site effects, we could decline to address this issue, given
the fact that purely on-site matters are irrelevant. Nevertheless, we note that
VPC s argunent (before the Board) began fromthe prem se that the country club is
an urban use. There was substantial evidence to support the Board's finding that,
contrary to VPC s argunment, the project is consistent with the purposes of the
property's zoning classification and with the spirit and intent of the zoning
regul ations, as required by BCZR § 502.1(g). The legislative statenent of findings
for RC. 2 zones and the legislative purpose in creating R C. 2 zones stress the

probl enms of intrusion of urban devel opnent into agricultural |[and. BCZR 88
1A01.1.A 1, 1A01.1.B. Inits opinion, the Board cited to testinony from Hayfi el ds
expert, CGeorge E. Gavrelis, that the “overwhelning majority of the space will renain

open” and the “use is a non-intensive, non-urban use.”

24"\icinity” is: “1. the area or region near or about a place; surrounding
district; neighborhood: There are no stores in the vicinity of our house. 2. state
or fact of being near; proximty; propinquity: He was troubled by the vicinity of
the nuclear testing area.” Webster's Encycl opedic Unabridged Dictionary 1591
(1989). This definition nmakes it clear that “vicinity” neans “off-site.”
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Uses under Item 24 include the follow ng as principal conmerci al
uses: farmmachinery sales, feed or grain mlls, fertilizer sales
or storage uses, and others. A special exception may be granted
for a use under Item 24 if “the use would support the primry
agricultural use inits vicinity and would not itself be situated
on land nore appropriately used for primary agricultural uses.”
BCZR § 1A01.2.C. Under BCZR § 1A01.2.C., on-site inpact to
agricultural use should be considered only for a very |limted
nunber of special exception uses, which are found under Item 24; a
country club use is not included anong the uses so specified.

3. Board's Application of Schultz v. Pritts
to Of-Site Environnental Effects

VPC also argues that the Board' s analysis of the country
club's potential adverse inpact on the Cockeysville Marble aquifer
denonstrates the Board's “m sunderstanding and m sapplication” of
the Schultz test with respect to off-site matters. As we have
noted, this aquifer is one of the best sources of groundwater in
the locality. Under BCZR 8 502.1(a) and Schultz, the specia
exception use cannot be granted if the proposed country club use is
nmore detrinmental to the health, safety, or general welfare of
properties adjoining and surrounding the selected site than a
country club would be if it were |ocated el sewhere in the RC 2
zone.

VPC s expert, Stephen L. Mgilnicki, testified that the
Cockeysville Marble weathers irregularly, resulting in “solution

cavities” that “tend to carry or allow the passage of contam nants
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further and at faster velocity” conpared with other formations.
According to Hayfields' expert, Stephanie N Hau, however, there is
a clay layer that overlays the Cockeysville Marble that acts as a
filter to prevent or retard the flow of any contam nants into the
aqui fer bel ow Ms. Hau stated that the presence of the clay
“slowfs] down the infiltration of rain water, allow ng natura

m crobi al processes to break down and essentially eat the nitrate
[fromfertilizers] that would get into the groundwater system and
pesticides.”

The Board st at ed:

The bul k of scientific testi nony
concerni ng subsoil effects of the proposed use
cones from Ms. Hau,[?® M. Mogil nicki, % and
Dr. [Wlliam P.] Ball.[? Ms. Hau provided
i nformati on concerning subsurface conditions
and proposed well |ocations, wth references
to t he Envi r onnment al | mpact Report,
construction nonitoring plan, and other work
to be performed as part of the devel opnent
process, i.e., nowing plans, integrated pest
managenent plans, etc. A single well is
expected to accommpdate the entire project,
that well being |located centrally in the site
and to the south of an on-site ridge |ine
whereas other well/septic systens generally
are located to the north of that sane ridge
line. M. Hau opined that there would be no

’As Hayfields' expert in environnental sciences, hydrogeology, and the
environnental effect of golf courses, Ms. Hau was the principal in the firm
Chesapeake Environnmental Managenent, |Inc., the conpany that prepared the
Envi ronmental |npact Report for Hayfields on its proposal to |locate the golf course
on the Farm

%A geohydrol ogi st advisor for the groundwater managenent section of Baltinore
County's Departnent of Environnental Protection and Resource Managenent, M.
Mogi | nicki testified on VPC s behalf as an expert in geol ogy, hydrogeol ogy, and
groundwat er issues, including issues relating to the inpact of golf courses and
ot her devel opnent on groundwater quality and quantity.

2Dr. Ball testified for VPC as an expert in environnental engineering
specializing in the nature and transport of chenical substances in the subsurface
envi ronnent .
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i npact on groundwater in wells on or near the
property. She al so provided an interesting
ook at the public's perception of golf
courses as being a 'toxic waste dunp,’
poi nting out that golf courses are not sinply

bl anketed wth chem cals. She descri bed
subsurface condi tions as i ncl udi ng a
relatively consistent clay |ayer between the
surface and the wunderlying Cockeysville
mar bl e and other formations, this point being
somewhat strongly contested by Dr. Ball. I n

light of Dr. Ball's testinmony, and M.
Mogi | ni cki's, concerning the effects of
contam nant percolation to the subsurface
formati ons, the Board recogni zes that the clay
| ayer is both desirable and universally used
to mtigate such concerns. The question for
the Board is whether the inpacts associated
with the proposed use are greater here than
el sewhere in the R C 2 zone. It is this
Board's view that, while it is debatable
whet her the Cockeysville marble or other
formations are nore or |less susceptible to
contam nants than other formations., those sane
formations are found el sewhere in the RC 2
zone. Therefore, the Board finds there was
insufficient evidence that the potential
effects on the subsurface fornations and
groundwater would be greater at the instant
site than el sewhere in the zone.

In light of the proposed well and septic
field locations being leeward of other wells
to the north of the on-site ridge., as well as
t he acknowl edgnent by [p]rotestants' w tnesses
that the existence of <clay inproves the
possibility for mcrobial action to occur in
mtigating some of the concerns related to the
contaninants, this Board believes that the
proposed site is no worse than el sewhere in
the R C.__zone. The effects of the well on
nei ghboring properties were not denonstrated
as likely to be worse here than at other
|l ocations in the R C. zone. Therefore, this
Board finds that there was insufficient
evi dence that the proposed use would have a
greater detrinmental inpact to the health or
safety of the vicinity at this |ocation.

(Enmphasi s added.)
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In regard to the effect of the proposed golf course on the
aquifer, the experts disagreed as to the first three of the
foll ow ng four questions, viz:

1. Is the quality of the groundwater protected by a clay
| ayer to such an extent that, by the clay layer alone or in
conjunction with inplenentation of the golf course managenent plan
devel oped for the property, there would be no adverse inpact to the
aquifer in the proposed | ocation??

2. Wuld the clay layer protect the Cockeysville Marble
aquifer to such an extent that conponents of fertilizers,
pesticides, and other chemcals used on the golf course are no nore
likely to reach the aquifer and pollute the groundwater than if the

gol f course was underlain by another type of soil |ayer??

2BMs. Hau testified that “our analysis at the Hayfields property is that there
is amnimal possibility of contam nation of streanms or groundwater . . . fromthe
golf course if the golf course is nanaged properly.”

Evi dence was al so presented in the form of an Environnental |npact Report
prepared for Hayfields by Chesapeake Environnental Managenent, Inc. This report
represented that “[t]he potential for adverse inpacts to the quality of groundwater
resulting fromthe use of chemicals on the golf course is low and that “[t]he
assessnment of potential environnental effects of the proposed Hayfields Manor Colf
Course indicate[s] that the golf course will not have adverse inpacts to the
groundwater.” According to the report, these conclusions were drawn fromthe fact
that inplenmentation of the golf course managenent plan would offer the “greatest
protection to the aquifer frompotential contami nation associated with chem cal use
on the golf course” and the clay layer in the soils overlaying the Cockeysville
Mar bl e woul d be a second |ine of defense

2The following testinony was presented by Ms. Hau

Q Wth regard to this potential contam nation issue that
you' ve just described, are these inpacts any greater than
you woul d ordinarily expect regardl ess of the |location of
the proposed golf course elsewhere in the RC-2 and RC-4

zones?

A. I think with the presence of the clay Iayer
arrangenent that the inpact on this property would be | ess
than in other areas. | would also venture to say that
certainly the inpacts would not be greater on this
property.
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3. Is the Cockeysville Marble nore susceptible to
contam nati on than other rock formations in the R C 2 zone?*

4. VWhat percentage of the remainder of the R C. 2 zone is
under | ai n by Cockeysville Marble?

The Board did not resolve the first question. The Board
strongly inplied that it believed that the clay |layer testified to
by Ms. Hau at |east helped in | essening the danger to water quality
caused by possible contam nants fromthe golf course. The Board
noted that even VPC s w tnesses acknow edged “that the existence of
clay inproves the possibility for mcrobial action to occur in
mtigating sonme of the concerns related to the contam nants.”
Al though the Board recited M. Hau's testinony that, in her
opi nion, “there would be no inpact on groundwater in wells on or
near the property” caused by the proposed golf course, the Board
did not say whether it credited that testinony.3!

The Board nmade no conparison, such as stated in question two,
as to whether the adverse effect on the groundwater fromthe golf
course chemcals would be worse at the proposed site as conpared
with the area generally in the RC 2 zone. 1In regard to question
three, the Board nerely said that the issue was debatable (i.e.

“it is debatable whether the Cockeysville [Marble or other

Mg, Hau testified, “In ny professional opinion, the Cockeysville Marble is no
nore susceptible to contam nation than any other fractured rock unit in Baltinore
County.”

SQur review of the transcript reveals that Ms. Hau testified that, in ternms of
water quantity, “there is not going to be any adverse inpact to the groundwater
resources.” W do not find an equivalent statement in her testinobny regarding
groundwater quality. Instead, she stated that there is a “mnimal possibility” of
groundwat er contamnmi nation. As we noted above, however, the Environnmental | npact
Report stated that the golf course “will not have adverse inpacts to the
groundwat er.”

39



formations are nore or |ess susceptible to contam nants than ot her
formations”).

Rat her than deci di ng questions one, two, and three, the Board
avoi ded them by saying in effect that, although it is debatable
that the Cockeysville Marble formation is nore susceptible to
contam nants than ot her subsurface fornmations, Cockeysville Mrble
is found in other parts of the RC 2 zone, and therefore there was
insufficient evidence that the potential adverse effect on the
groundwat er caused by the golf course would be greater at the
proposed site than el sewhere in the R C. 2 zone. As VPC correctly
points out, this finding does not conport with the test set forth
in Schultz. Assumng that Cockeysville Marble is nore susceptible
to contamnation, the nere fact that sone of the | and el sewhere in
the RC 2 zone is underlain with Cockeysville Marbl e does not nean
that the effect would be no worse at this locality than el sewhere
in the zone.

We, therefore, will remand the case to the circuit court with
instructions to remand the case to the Board to resolve certain
guestions. |If the Board, in answer to any of the questions that we
have nunbered one, two, or three, believes that the proposed golf
course does not pose a threat to water quality in the aquifer, the
Board should say so and the |egal problemwould be resolved. |If,
on the other hand, it believes that the proposed golf course does
pose a threat to the aquifer's water quality because it is above
Cockeysville Marble, then the Board should determ ne how nmuch of

the off-site portion of the conparable R C. 2 zone is underlain by
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t hat subsurface formation.* |1f all or a substantial portion of the
off-site RC 2 land is underlain by Cockeysville Marble then it is
at least possible that the Board could fairly conclude that the
golf course, at its proposed site, wuld cause no nore
contam nation to the aquifer than if it were |located el sewhere in
the R C. 2 zone.® Conversely, if the Board finds that only a
relatively small portion of the off-site RC. 2-zoned land is
underl ain with Cockeysville Marble, and if it also finds that the
Cockeysville Marble formati on nakes the aquifer nore susceptible to
contam nation, then it cannot be said that the golf course at the
i ntended site would pose no greater danger to groundwater than if
it were located el sewhere in the RC 2 zone.

4. | npact of the Proposed Use on Historic Hayfields Farm
and the National Reqister Hi storic District

The prem se of VPC s next argunent is that the Board did not

evaluate the potential harmto the historical value of the Farm

2VPC cites a portion of M. Muygilnicki's testinony to suggest that only 10% of
the total acreage in the R C 2 zone is underlain by Cockeysville Marble. VPC says
that, given this figure, groundwater in 90% of the possible sites in the RC 2 zone
woul d be subject to | esser adverse inpact because those sites are underlain with
different, and | ess vul nerable, geologic formations.

M. Mgilnicki did not testify that only 10% of the R C. 2 zone is underlain

by Cockeysville Marble. Rather, he said that about 10% of the R C. zones, i.e.
R C. 2 and other R C zones, in Baltinore County are underlain by Cockeysville
Mar bl e. M. Mogilnicki also testified that the “Cockeysville narble area is
principally RC 2.7 These observations possibly suggest that whereas the
Cockeysville Marble underlies |less than 10% of the areas in sonme of the other R C
zones, this rock formation is found in the R C 2 zone at sone percentage greater
than 10%

3There is a possibility that, if a substantial percentage of the R C 2 zone
i s underlain by Cockeysville Marble, the Board's statenment mght satisfy the Schultz
test.

If we assune, arguendo, that a substantial percentage of the RC 2 zone is
underl ai n by Cockeysville Marble, then placenent of the golf course at the proposed
site mght not adversely affect the groundwater to a greater extent than if the
country club were placed el sewhere in the zone. If a significant percentage of
other areas in the zone were also underlain by the sane geol ogic formation, any
adverse effect felt at the proposed site would likely be felt at other sites as
wel |

41



itself and of the Wstern Run - Belfast Road National Register
Historic District caused by Hayfields' proposed devel opnent. VPC s
concern is based on the fact that the Farm (1) contains seven
structures listed on the County's *“Landmarks List”; (2) is the
gateway property of the Wstern Run - Belfast Road National
Regi ster, a district known for its agricultural significance; and
(3) is the “premere agricultural site” in the County because of
its agricultural history. VPC states that the Board, instead of
considering the on-site or off-site detrinments of historical
significance, “concluded that Hayfields is only required to foll ow
Baltinore County's Devel opnent Regul ations calling for review of
proposed alterations to historic structures in the subsequent
Devel opnent Pl an process by the Landmarks Preservati on Conm ssion
and Pl anni ng Board.”

First, as we already have discussed at length, on-site
detriment is not to be considered under the Schultz test. It is
the off-site loss potentially sustainable by the Wstern Run -
Bel fast Road National Register Hi storic District that we now
consi der.

Under BCZR § 502. 1(a), a special exception use is prohibited

if it is “detrinental to the health, safety, or general welfare of

the locality involved.” (Enphasis added.) W accept the prem se
that the preservation of historically significant structures, |and,
and districts pronotes the general welfare. But, as we have stated
previously, to warrant the denial of a petition for special

exception, the detrinment to adjoining or surrounding properties at
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the instant site nmust be different fromthe detriment that would

occur el sewhere in the zone. Schultz, 291 M. at 15. “'f the
evi dence nmakes the question of harm or disturbance . . . fairly
debatable, the matter is one for the Board to decide.” Id. at 11;

see also Sharp, 98 Mi. App. at 82 (quoting Hol brook, 314 M. at

218).
The “fairly debatable” standard is in accord with the
“substantial evidence” standard of review See Evans, 112 M. App.

at 298 (citing Urerley v. People's Counsel, 108 M. App. 497, 503,

cert. denied, 342 Ml. 584 (1996)). These standards ensure that

judicial reviewis limted to “'whether a reasoning mnd reasonably
coul d have reached the factual conclusion the agency reached; this
need not and nust not be either judicial fact-finding or a
substitution of judicial judgnment for agency judgnent.'” Hol br ook,

314 Md. at 218 (quoting Supervisor of Assessnents v. Ely, 272 M.

77, 84 (1974)). Under this standard, we afford deference to the
Board's findings of fact and applications of law to fact.
The Board said that it recognized

t hat any proposals such as the country club

will have an effect on the surrounding
vicinity. The question, once again, 1is
whet her those effects will be greater here

than el sewhere in the zone. The instant site
is at the edge of the urban/rural demarcation
line, and is bounded by Interstate 83 to the
east, which sees substantial |arge-scale
comercial devel opnent at elevations nuch
hi gher than the existing site. Were this
proj ect placed el sewhere in the R C. zone, the
effects of increased traffic, inpact on views,
ot her natural opportunities, and so forth,
would be far greater as opposed to this
| ocati on. Concerning the historic nature of
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t he manor house and other structures on the
site, the Petitioner proposes to adaptively
reuse all such structures in the devel opnent
of the country club. Nowhere in the zoning
regulations is a Petitioner conpelled to
mai ntain an historic structure “as is”; a
Petitioner is only required to follow the
devel opnment regul ations and work within those
regul ations as they may pertain to historic
structures, and whatever interaction as may be
required with the Landmarks Preservation
Comm ssi on.
The Board held that the country club at the proposed site wll not
have a greater adverse inpact on the general welfare of the
surrounding vicinity than if it were |ocated el sewhere in the zone.
Testifying on behalf of VPC were Ruth Mascari, Chair of the
Balti nore County Landmarks Preservation Comm ssion, and Janes T.
Wollon, Jr., an architect specializing in historic preservation.?3
Ms. Mascari testified that the devel opnment of the proposed project
on the Farm “w || have an extrenely adverse inpact on the Wstern
District.” M. Wllon drew a simlar conclusion.* He delineated
vari ous changes he believed would result in adverse effects on the

historic district, which were:3®

M. Wbl lon prepared the historic district nomnation papers for the Western
Run - Bel fast Road National Register Hi storic District.

Once a nomnation form nominating a district to the National Register is
conpleted by a local jurisdiction, it is reviewed by the state before being sent to
the National Park Service.

%According to M. Wllon, the standards for nomnation to the National Register
of Historic Places for a district require that the district contain a substanti al
nunmber of historic sites and structures that “have not been altered beyond their
point of being significant” and not contain a substantial nunber of sites and
structures that “would detract fromthe historic quality of that district.”

%The amici offer a simlar argunent. |In their brief, they state:

[TIhe loss of Hayfields as a farmto a comercial country
club conplex affects the entire [Western Run - Belfast
Road Historic] [Dlistrict. It is no longer a district
conposed solely of rolling hills and farns but now has a
(continued. . .)
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(1) losing the property's open vistas;
(2) nodifying the property's historic structures;

(3) followng devel opnent, the Farm “will no |onger be a
farm and “will no longer look like a farni; and

(4) “renov[ing] the property . . . [will] renove the setting
of the historic house.”

The Farmi's manor house “happens to be the biggest of all the houses
inth[le] [historic] district” and the Farmis “the first site seen
upon the nost common entrance to the district,” according to M.
Wllon. He also testified that the Western Run - Bel fast Road and
Worthington Valley historical districts® were “outstandi ng historic
districts” and that “the qualities that make them qualify in the
first place are still there, and they are very rare and outstandi ng
for the whole Baltinore region.”

VPC contends that the Board “cop[ped] out” and “abdicated its
responsibility to consider matters of adverse historic inpact in
passi ng on special exception applications, by holding that its
authority to rule on | and use inpacts and changes must be entirely
jettisoned and repl aced solely by the Landmark Comm ssion's nore
limted authority relative to devel opnent plan and buil ding permt
details.” W disagree. A though the Board did not say explicitly

that, in terns of the Wstern Run - Belfast Road H storic D strict,

%(,..continued)
comrercial country club located at its premer entrance.
The idea of the setting or scene applies to the Hayfields
buildings as well. Historically, the Hayfields residence
and farmbuil dings were situated in the nmddle of a farm
Take the setting or scene away fromthem and you have an
obvi ous effect on the buildings thensel ves.

%Al t hough not part of the Wirthington Valley District, the Farmal so serves as
this district's “primary entrance.”
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t he adverse effects of the proposed devel opnent of the instant site
were no greater than those that woul d occur in other areas of the
zone, it did nake findings wwth regard to each of the factors that
M. Wllon raised in his testinony.

To satisfy VPC s concerns regarding the third and fourth of
M. Wllon's factors, the Board would have to have required
Hayfields to preserve the agricultural character of the Farm The
only way to acconplish this objective is to require Hayfields to
continue farmng on the tract or not to permt themto do anything
with the property that would preclude farmng. But, as the Board
recogni zed, Hayfields cannot be forced to continue its farmng
oper ati on. To forestall any non-agricultural wuse, sinply to
achi eve the goal of agricultural preservation, raises the “takings”
spectra.

Whet her there was significant | oss of open vistas was “fairly
debat abl e” because there was substantial evidence in the record to
support the Board' s finding that

[t]he instant site is at the edge of the
urban/rural demarcation line, and is bounded
by Interstate 83 to the east, which sees
substantial |arge-scale comercial devel opnent
at elevations much higher than the existing
site. Wre this project placed el sewhere in
the R C. zone, the effects of increased
traffic, inpact on views, other natura

opportunities, and so forth, would be far
greater as opposed to this |ocation.

(Enmphasi s added.)
Finally, the Board did not err in holding that Hayfields'

proposal to reuse adaptively the historic structures on the site
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woul d preserve, to a satisfactory degree, the historic nature of
t hese structures. The only way to satisfy VPC on this issue would
have been to require the property owner to continue farmng to keep
the buildings in their proper historic setting. Again, the Board
does not have the authority to enforce such a requirenent.

We conclude that there was sufficient evidence in the record
to make the potential inpact on general welfare fairly debatable
and, therefore, the issue was one for the Board to decide. W hold
that the Board adequately reviewed the inpact of the proposed
devel opment on the relevant vicinity, which includes the National
Regi ster Historic District.

5. Burden of Proof

VPC argues that, based on two isolated statenents contained in
t he Board's opinion on the environnental inpacts of the proposed
devel opnent, the Board inproperly inposed the burden of proof,
under BCZR 8§ 502.1 and Schultz, on VPC rather than on Hayfields.
VPC quotes the following excerpts from the Board's opinion:
(1) “Therefore, the Board finds there was insufficient evidence
that the potential effects on the subsurface formations and
groundwat er woul d be greater at the instant site than el sewhere in

the zone”; and (2)

The effects of the [golf course] well on
nei ghboring properties were not denonstrated
as likely to be worse here than at other

| ocations in the R C. zone. Therefore, this
Board finds that there was insufficient
evi dence that the proposed use would have a
greater detrinmental inpact to the health or
safety of the vicinity at this |ocation.
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Because we are remandi ng the case regardi ng the environnent al
i npact issue, we note it is clear that the Schultz test does
require the applicant (i.e., Hayfields) to show, under BCZR
8§ 502.1(a), that the use for which the special exception is
requested wll not be “detrinental to the health, safety, or
general welfare of the locality involved. "3

Additional ly, VPC declares that because the Board incorrectly
pl aced the burden of proof on it with respect to the environnental
issues “[t]his supports an inference that the Board simlarly
m spl aced the burden of proof throughout its Opinion.” VPC
provi des no support for its assertion. W find none and reject the
assertion. A review of the Board's entire decision leads us to
believe that the Board was guilty, at nost, of nerely inartful word
usage and was well aware of the burden of proof requirenments of
BCZR § 502.1(a).

6. Conditions on Practice Facility/Driving Range

VPC appeals fromthe circuit court's reversal of two of the
Board's limtations on the use of the practice facility/driving
range. The conditions at issue here (1) |limt the use of the

driving range to people who are using the golf course or who are

%8The Court in Schultz explained

Whereas, the applicant has the burden of adducing
testinony which wll show that his use neets the
prescribed standards and requirenents, he does not have
t he burden of establishing affirmatively that his proposed
use woul d be a benefit to the comunity. |f he shows to
the satisfaction of the Board that the proposed use woul d
be conducted without real detrinment to the nei ghborhood
and would not actually adversely affect the public
interest, he has nmet his burden

Schultz, 291 Md. at 11.
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menbers, and (2) limt to 15 the nunber of practice tees that can
be in operation at one tine.

The Board held that a practice range is “a natural and
appropriate facility” in conjunction with a golf course but noted
that a driving range is not permtted as a special exception use in
an R C. 2 zone. According to the Board, therefore, the practice

facility would have to serve a subordinate use to the country cl ub

G ven the subordinate use requirenent, the Board restricted the use
of the practice facility to those who are preparing to play (or
ending a round of play) on the golf course or to those who are
menbers. Following the inposition of this limtation, the Board
stated that “[i]n light of the limted use expected on the practice
facility, no nore than 15 tees shall be available for use at any
one tine.”

The parties have chosen different nmethods by which to anal yze
this issue. VPC conducts a m xed “subordi nate use” and “intensity

of use” analysis, whereas Hayfields solely enploys an “intensity of

use” anal ysis.

VPC asserts that the Board

approved the driving range facility here as a
subordinate use to the country club, and
therefore placed certain conditions upon it.
As each of the conditions are supported by
evidence in the record and represent a
reasonabl e effort by the Board to insure that
t he practice range woul d be subordinate to the
gol f cour se, and thus an “appropriate
facility,” the circuit court erred in striking
the conditions relating to who nay use the
facility and the nunber of tees that may be
used at one tine.
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(Gtation to the record omtted.) VPC then proceeds with the
observation that because the driving range was approved as a
subordi nate use, “the intensity of use of the driving range nust be
commensurate with, if not subordinate to, the use of the golf
course.” A simlar conclusion was drawn by VPC in regard to the
limtation of the nunber of tees available for use at one tine.
Finally, VPC contends that these conditions were inposed by the
Board “for the protection of surrounding and neighboring
properties.”?

In contrast, Hayfields argues that the Board already
recogni zed the practice range as an “appropriate facility.” Gven
this fact, the only issue before the Board regarding potential
conditions it could place on the facility concerned its “intensity
of use.” This analysis required the Board to find, under
BCZR § 502.2, that the conditions it intended to inpose were
“appropriate or necessary to protect the surroundi ng properties.”4°
I n Hayfields' view because the Board failed to make such fi ndi ngs,
the circuit court properly struck the conditions.

Wth respect to the restriction on who can use the practice
facility, the proper analysis is one of “subordinate use.” Under
BCZR 8 101, “country club” is defined as “[a] 9 or 18-hole golf

course with a clubhouse and other appropriate facilities.”

%This sentence is relevant in the “intensity of use” analysis under BCZR
§ 502.2

4BCZR § 502.2 grants the Zoning Conmi ssioner (and the Board, on appeal) the
authority to inpose conditions in granting a special exception “as may be deened
necessary or advisable for the protection of surrounding and neighboring

properties.” (Enphasis added.)
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(Enphasi s added.) Gven the fact that a driving range is not
permtted as a special exception use in an RC 2 zone, the Board
reasonably inposed this “use condition” to ensure that the driving
range does not becone “a free-standing public attraction.”

W take a different approach in considering the Board's
restriction on the nunber of practice tees. Once the Board

determ ned that the non-public driving range was an “appropriate

facility” in conjunction with the proposed golf course, subsequent
conditions placed on the driving range nust neet the criteria under
BCZR § 502.2. The Board nmade no finding that the restriction to 15
tees was necessary or appropriate for the protection of surrounding
and nei ghboring properties. Therefore, the circuit court properly
struck this condition.

7. Definition of “Country d ub”

The Board denied VPC s notion for dismssal, which alleged
that Hayfields proposed an “inproper” country club.% The Board
determned that the Baltinore County Council's use of the word
“club” in Council Bill No. 62-78 (1978), which added the
definition, of, inter alia, “country club” to the BCZR definitions
section, does not require the country club to be open to nenbers
only. VPC argues that the term*“country club” as used in the BCZR
shoul d be construed as neaning a “non-profit facilit[y] operated

exclusively for use by nenbers and their guests.” Under this

“The Board reserved on this nmotion until all of the evidence had been presented
and rendered its decision prior to deliberating the nerits of the case.
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definition, VPC contends that the Board's approval of the special
exception was i nproper.

BCZR 8§ 101 defines “country club” as “[a] 9 or 18-hole golf
course with a clubhouse and other appropriate facilities, which may

include other recreational facilities (see Section 406A).”

(Enphasis added.) The basis for VPC s argunent is that because of
the cross-reference to BCZR 8 406A, which defines “neighborhood
tennis club” as a non-profit association for nmenbers and guests
only, the County Council intended the word “club” to denote a non-
profit, exclusive facility. Apparently because (1) both the
definitions of “country club” and “nei ghborhood tennis club” were
added to the zoning regulations by the sane bill, and (2) the term
“club” is comon to both “country club” and “nei ghborhood tennis
club,” VPC believes that the non-profit, private nenbership
requi renents of tennis clubs under BCZR 8§ 406A are applicable to
country clubs under BCZR § 101

We disagree with VPC s analysis. Under the plain |anguage of

BCZR § 101, there is no limtation on the term®“country club.” The
County Council, however, did inpose a limtation when it adopted
the definition of a “neighborhood tennis club.” [If the drafters of

the Baltinore County Zoning Regulations had wanted to define
“country club” as being limted to a non-profit and exclusive
entity, it is logical to believe that it would have used | anguage

simlar to that enployed in BCZR 8§ 406A Cf. Foor v. Juvenile

Servs. Admn., 78 M. App. 151, 162-63 (interpreting that the

legislature's omssion of termnology they wused in earlier
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counterpart provisions was not the “product of inadvertence”),

cert. denied, 316 Md. 364 (1989). Because the drafters did not

[imt the term “country club” in this fashion, we interpret the

termto enconpass country clubs open to the general public.

JUDGMENT OF THE CIRCU T COURT FOR
BALTI MORE COUNTY REVERSED | N PART
AND AFFI RVED I'N PART;

CASE REMANDED TO THE Cl RCU T COURT
FOR BALTI MORE COUNTY W TH

| NSTRUCTI ONS TO REMAND THE CASE

TO THE BALTI MORE COUNTY BOARD OF
APPEALS FCOR FURTHER ACTI ON CONSI STENT
WTH THI'S OPI NI ON

COSTS TO BE PAI D 15% BY APPELLANT
AND 85% BY APPELLEES.
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