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Appel | ant/ cross-appel | ee, Hebron Vol unteer Fire Departnent,
Inc. (“Hebron VFD’), appeals the decision of the Grcuit Court
for Wcom co County setting the amount of remttitur at $225, 000,
t hereby reduci ng an award of $525,000 for non-econoni c damages to
$300, 000. Appel | ee/ cross-appel | ant, Robert N. Witel ock, cross-
appeals the circuit court’s decision to grant Hebron VFD s notion
for a newtrial and/or remttitur. Hebron VFD presents one
guestion, which we have rewitten as foll ows:
Did the circuit court err in the criteria it
used to determ ne the anount of the
remttitur?
Wi t el ock poses two questions, which we have rewitten as

foll ows:

1. Did the circuit court abuse its discretion
in granting the remttitur?

2. Did Hebron VFD preserve for appeal the

i ssue of the proper criteria for determ ning

remttitur?
For the follow ng reasons, we shall affirmthe judgnment of the
circuit court.

FACTUAL AND PROCEDURAL HISTORY
On July 12, 2001, fifty-nine year old Robert Whitelock,

along with several famly nenbers, attended a carnival that was
sponsored by Hebron VFD. Joined by his three year old grandson,
Wi tel ock rode the ferris wheel. The ride was owned by Hebron
VFD and, at the tinme, was being operated by Janes Shockl ey, then

t he president of Hebron VFD. At the conclusion of the ride,

Shockl ey intended to turn the ferris wheel slowy, stopping each



seat at a platformwhere the riders would exit their seats onto
the platform \Witelock’s was the first seat brought down to the
platform Carrying his grandson, he stepped out of the ride,

but, as he did so, the platformdropped. 1In Witelock s words,
“Iwe started to get up and when | was about three quarters of
the way up, there was nothing else left [to step onto] but air.”

Whitelock fell forward, landing on his left arm H's face
struck either the platformor his grandson. The ferris wheel
seat swung back and struck his | egs against the platform

He was taken by anmbul ance to a hospital, treated for his
injuries, and discharged the sane evening. Several days |later he
began physical therapy for the injuries to his right leg and | eft
wrist and hand. Wthin several nonths, the injuries to his face
and | eg had heal ed. He sought a second opinion on the injuries
to his wist and hand because he was still experiencing pain and
difficulty nmoving it. In January and February 2002, Witel ock
underwent two operations on his left wist. In the second
operation, three bones were renoved fromhis wist.

Whitelock testified that he required a great deal of care
fromhis wfe and sister-in-law while recovering fromthe
surgery. He stated that he needed assistance in getting dressed
and that he had trouble sleeping. After his initial surgery, he
underwent physical therapy for his wist and hand for five

nonths. Still, he has “very little grip, very little strength”



in his left hand, and has difficulty naking a fist. He also
stated that he suffers frompain in his left wist every day, the
| evel of which he estimates at “between six and seven” on a scale
of one to ten. He testified further that there are numerous
activities that he is unable to do because of the weakness of his
| eft hand, including bathing, tying his shoes, playing golf, and
hunti ng.

The court’s instructions to the jury on damages were based
substantially on the Maryland Cvil Pattern Jury Instructions
10: 1- 2.

In the event that you find for the
Plaintiff on the issue of liability, then you
must go on to consider the question of
damages.

It will be your duty to determ ne what,
if any, award will fairly conpensate the
Plaintiff for his losses. The burden is on
the Plaintiff to prove by a preponderance of
t he evi dence each item of damage clainmed to
be caused by the Defendant, and in
considering the itens of damage, you nust
keep in mnd that your award nust fairly and
adequately conpensate the Plaintiff, but an
award shoul d not be based on guesswork.

In this action for personal injury, you
shal | consider the follow ng; first, the
injuries sustained — the personal injuries
sustai ned and their extent and duration; the
ef fects such injuries have on the overal
physi cal and nmental health and well-bei ng of
the Plaintiff; the physical pain and nental
angui sh suffered in the past and which with
reasonabl e probability may be expected to be
experienced in the future, the nmedical and
ot her expenses reasonably and necessarily
incurred in the past.
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I n awardi ng danages in this case, you
must item ze your verdict or award to show
t he amobunt intended for mnedical expenses
incurred in the past and non-econom c danmages
sustained in the past and reasonably probable
to be sustained in the future. Al danmages
whi ch you may find for pain, suffering,
i nconveni ence, physical inpairnment, and ot her
nonpecuni ary injury are non-econonm ¢ danmages.

Now, for purposes of cal culating
damages, the evidence is that the Plaintiff
is presently 62 years old, and the parties
have stipulated that according to the life
expectancy tables, his |life expectancy is
17.8 years.

Now, this figure is to assist you in
determ ning the probable |ife expectancy of
the Plaintiff as it bears on future | osses

and damages. It is not conclusive proof of
the life expectancy, and you are not bound by
it. It is only an estimte based on average

experi ence.
In closing argunent, Whitelock’s counsel told the jury that
hi s past nedical expenses totaled $14,929.64. Wth respect to
non- econom ¢ danmages, counsel argued:

| amgoing to give you a range. | want
you to keep in mnd that this is only a
suggestion which | suggest the evidence
suggests, that you can consider it. You may
accept it. You may reject it. You may
totally ignore it. You may think I amtoo
high. You may think I amtoo |ow, but I want
to give you the rationale for what | have
done.

* * *

For [the] three years [fromthe tinme of
the injury to the tinme of trial], | am going
to suggest a pay figure of 27,375 and a high
of 82,125. Now, how do | get those figures?
Did | just pick themout of the air? And the

-4-



answer is no because if you use this figure
for those three years, [$27,375,] that cones
to $25 a day. That’'s all that is for what he
has gone through in the past three years. |If
you use this figure, [$82,125,] it is $75 a
day.

. . . | amsuggesting that that is the
range for those three years, [Db]etween 27,375
and 82,125 or nore or |ess.

* * *

Now, they are tal king about 17 years,
and the only thing that is different in the
next 17 years is that he no |onger is going
to have to undergo the injections. He no
| onger is going to have the physical therapy.
There is no evidence of that, and | agree
with that.

He said he is not going to have the
fusion because it wll just give hima frozen
wist, but he may. So for the next 17 years,
all the things that he ticked off for you as
to what he used to do, what he liked to do,
have been taken away fromhim And sonehow,
soneway the |law says to you, you got to put a
nonet ary damage on it. You have got to put a
money figure on it.

The | aw doesn’t allow or doesn’'t say
that I can go or the Judge can go to a book

and pull it off and say, okay, this is worth
X nunber of dollars. This is X nunber of
dollars. This is Y nunber of doll ars. It is

your collective judgnments as to what you
believe fair, not for what the Cerk m ght
take, not for what ny son m ght take, but how
it has affected M. Witel ock.

If the yard stick is $10,000 a year
which is alittle bit nore than $25 a day, a
little bit nmore than $25, not nuch, that for
17 years, it is $170, 000.

If it’s, say, $15,000, if that’'s a fair
figure, when you nultiply that out, it’s
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[ $] 255, 000. And again, just to give you a
range as to what you may think is reasonabl e.
If it’s [$]20,000, that conmes to [$] 340, 000.

So despite what this figure is,
what ever yard stick you want to use
what ever you in your collective judgnent
think is fair, then fairness dictates that
you do what? That you got to multiple it by
17 despite what that figure is.

In Hebron VFD s cl osing argunent, counsel stated with regard
t o damages:

Now, if you decide that, hey, you are
negligent, then you have to go on to the

damage aspect. Now, | just want to | eave you
with a few questions and address a few i ssues
her e.

First of all, the life expectancy. That

is not sonething set in stone as we know.
Peopl e have di ed younger. W have peopl e who
have died in their hundreds, nineties. That
is just a guide for you. It doesn't nmean you
have to take a nunber and multiply it by that
nunber. That is for you to deliberate and
decide what is fair and reasonabl e.

* * *

: You have to ask yourself, what is
this case worth? | amnot going to sit here
as | was challenged to do and put nunbers on
you because | don’t tell people what to
t hink. \Wen people conme in ny office,
never tell themwhat to think because you are
all adults as | said.

You have heard the evidence. Don't |et
anyone tell you what to think because you, as
a comunity, you represent the comunity
here, have to tell us what you think.

You are going to look at all the

evi dence, discuss it, and cone to a fair and
reasonabl e verdict, and that is all we ask
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for.

The jury found Hebron VFD negligent in causing Witelock’s
injuries. It awarded Witel ock $15,000 for past nedical
expenses, and $525, 000 i n non-econom ¢ damages.

Hebron VFD noved for a new trial and/or remttitur. On
Cct ober 12, 2004, the court held a hearing on that notion. After
hearing argument, the court granted Hebron VFD s notion for a new
trial as to damages unl ess Wiitel ock agreed to a remttitur of
$225, 000, or the reduction of the non-econonic damages award from
$525, 000 to $300,000. On Cctober 20, 2004, Whitel ock accepted
the remttitur. Thereafter, Hebron VFD noted this tinely appeal,
and Whitel ock this cross-appeal .

DISCUSSION

W begin by addressing Wiitel ock’s argunent on cross-appeal
that the circuit court abused its discretion in finding that the
verdi ct was excessive. We will then address Hebron VFD s
contention with regard to the amount of the remttitur, including
Wi tel ock’s argunent that Hebron VFD failed to preserve the issue
for appellate review

|. Ganting of Motion for Rem ttitur

Wi tel ock argues that “[t]he | ower court abused [itSs]
di scretion in granting a remttitur of $225,000.” Generally, by
accepting a remttitur, the plaintiff waives her right to appeal

the issue. Surratt v. Prince George’s County, Md., 320 Md. 439,
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458-59, 578 A 2d 745 (1990). Pursuant to Ml. Code (1974, 2002
Repl. Vol.), 8 12-301 of the Courts and Judicial Proceedings
Article, however, “a plaintiff who has accepted a remttitur nmay
cross-appeal fromthe final judgnent.” Because Hebron VFD
appeal ed the court’s ruling on its notion for a new trial and/or
remttitur, Whitelock has a statutory right to cross-appeal the
remttitur even though he accepted it.

“The trial practice of granting a new trial sought by the
defendant, unless the plaintiff remt a portion of the verdict
which the trial court deens excessive, is well established in
Maryl and.” Turner v. Washington Suburban Sanitary Comm’n, 221
Md. 494, 501-502, 158 A 2d 125 (1960).

The standard to be applied by a trial judge

I n determ ni ng whether a new trial should be

granted on the ground of excessiveness of the

verdi ct has been variously stated as whet her

the verdict is “grossly excessive,” or

“shocks the conscience of the court,” or is

“inordinate” or “outrageously excessive,” or

even sinply “excessive.”
Banegura v. Taylor, 312 Md. 609, 624, 541 A 2d 969 (1988)
(citations omtted). Thus, the trial court has broad discretion
to determi ne whether a jury’'s danages award is so excessive that
it warrants a newtrial, and to give the plaintiff the
alternative option of accepting a remttitur. Id

“We will not disturb a trial judge' s remttitur decision

except in cases of an abuse of discretion.” Owens-Illinois, Inc.

v. Hunter, 162 Md. App. 385, 415, 875 A 2d 157 (2005), cert.
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denied, 388 Md. 674, 882 A .2d 287 (2005). “*[A] ruling revi ewed
under an abuse of discretion standard will not be reversed sinply
because the appellate court would not have nade the sane

rul i ng. Darcars Motors of Silver Spring, Inc. v. Borzym, 150
Md. App. 18, 81, 818 A 2d 1159 (2003) (enphasis omtted)
(quoting North v. North, 102 Mi. App. 1, 14, 648 A 2d 1025
(1994)). Rat her, for us to conclude that the circuit court has
abused its discretion, “‘[t]he decision under consideration has
to be well renoved fromany center mark inagi ned by the review ng
court and beyond the fringe of what that court deens mnimally
acceptable.’” Darcars Motors, 150 Md. App. at 81 (enphasis
omtted) (quoting North, 102 M. App. at 14).

In this case, the court had before it evidence that, as a
result of Hebron VFD s negligence, Witelock had undergone
several nedical procedures and hours of physical therapy, and
that he had experienced three years of pain and disconfort.

Addi tionally, Witelock had testified that, due to his injuries,
he is limted in his ability to engage in a variety of tasks and
activities. The parties stipulated that he is likely to live
with these limtations for over seventeen nore years. On the

ot her hand, Witelock’s long-termdisabilities do not prevent him
fromdriving and carrying on a snmall business.

Taking this evidence into account, the circuit court

concl uded:



| recognize that M. Witel ock had incurred
an injury. There was an injury that was
incurred without fault on his part. It is an
injury that has resulted in a permanent
disability. And yet, considering all of the
evi dence, including the nedical evidence, the
medi cal records, the doctor’s transcript, or
deposition rather, it was shocking to the
Court, and ny initial reaction was that it
was excessi ve.

Now, since the time of the trial
the process that | guess |I’ve been going
through . . . was to, | guess, be sure that |
have . . . extended the fullest consideration
possi ble to the amount returned by the jury.
: And | believe |I’ve done that, and |
neverthel ess am | conclude that the non-
nmonet ary danage award was excessive under the
facts of this case.

Accordingly, the court granted Hebron VFD s notion for a new
trial as to damages, giving Witelock the option of accepting a
remttitur. We are not persuaded that the court abused its
di scretion.

1. Anount of Remittitur

Even though it was successful in convincing the circuit
court to order a remttitur, Hebron VFD appeals the anount of the
remttitur. It argues that, because the Maryland courts have not
set forth a standard by which trial courts are to calculate the
anount of a remttitur, the trial judge was “left to concoct his
own criteria for determning the appropriate remttitur.” It
urges us to adopt a standard articulated by the courts of another
jurisdiction.

A. Preservation
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Wi t el ock argues that Hebron VFD failed to preserve this
i ssue for appellate review. He asserts that “[t]hey had the
opportunity to argue and to have the trial court consider (and
accept or reject) the very same point which they now urge this
Court to consider, but failed to do so.”

In its menmorandum in support of its notion to the circuit
court, Hebron VFD contended that the jury’ s verdict was excessive
and that it should be reduced, arguing “that remttitur of [the]
jury’s award of danages be nade due to the excessive nature of
t he amount of the verdict.” At the hearing on the notion, Hebron
VFD stated: “The primary thrust of our notion, Your Honor, is
with regard to the excessiveness of the verdict.”

As to how excessive that award was, the court heard argunent
fromboth parties on what woul d have been the proper anmount of
non- econoni ¢ damages:

THE COURT: Just tell ne this, what do you

t hi nk woul d be, the reasonabl e anmount woul d
be?

[ COUNSEL FOR HEBRON VFD]: | woul d never have
anticipated in this case a jury awardi ng nore
than ten tinmes — you know, | would have
guessed that it would be a tenth what it was,
maybe a little nore, but, | mean, that’s the
nost | woul d have ever guessed. | nean, like

| said, | was flabbergasted, | heard —-

THE COURT: | understand that, but you are not
answering ny question.

[ COUNSEL FOR HEBRON VFD]: Wth regard to —-

THE COURT: What relief are you requesting in
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the way of remttitur?

[ COUNSEL FOR HEBRON VFD]: |’ mrequesting that
the Court in that regard do what | have seen
courts do before, and that is grant a new
trial with an anount determ ned by the Court
to be appropriate, which, if the parties are
in agreenment to accept, would not, would
avoi d the necessity for a trial. It is ny
under standi ng that that —-

THE COURT: |’ m aski ng you what you think that
amount shoul d be.

[ COUNSEL FOR HEBRON VFD]: Ckay. Thank you,
Your Honor. Your Honor, it was, | nmean, ny
feeling is that an award of 75 thousand
dollars for pain and suffering plus the
speci al damages woul d be appropriate. Like |
said, | couldn’t have guessed nore than ten
times the actual specials. | have never seen
it happen before.

THE COURT: Ckay. Thank you.

* * *

THE COURT: . . . | conclude that the non-
nonet ary danage award was excessive under the
facts of this case.

* * *

The nore difficult part is establishing
an anount for a remttitur. And | asked
[ Hebron VFD s counsel] that, and with
consi der abl e henm ng and hawi ng, which
understand, he gave ne a figure. | have not
asked [Wiitel ock’s counsel] that. And I
realize this puts each of you in a difficult
position. But | want to extend to each of
you the opportunity to argue that point
briefly if you wish to.

.o [ Hebron VFD s counsel], | guess
it’s your notion, nmaybe | ought to give you,

if you have any -- | think you had said 75
t housand dol | ars. :
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* * *

[ COUNSEL FOR HEBRON VFD]: | have given up
trying to figure why juries do what they do.
| find that out after the fact. But | just
in, I would have to say that in the sum of
all ny experience in |looking at this, the
evi dence that was presented to this jury, |
was shocked to see an award of pain and
suffering any greater than that under the
facts of this case. It just never occurred
to ne that it would happen.

THE COURT: All right.

[ Whitel ock’s counsel], do you wish to
comment on that?

[ COUNSEL FOR WHI TELOCK] : | think ny argunent
is sinply this, Judge, and obviously -- |
know obvi ously you are thinking about a
remttitur fromyour coments. You know, the
jury has spoken, and |I’m not going to second
guess the jury. |If you re asking ne what
woul d be, what | would consider a fair
remttitur; is that a fair question to the
Court?

THE COURT: Ri ght.

[ COUNSEL FOR WHI TELOCK] : They give 70 doll ars
a day, which I don’'t think was unfair. 60
dollars a day? 60 dollars a day woul d be,
think I calculated that out before of al nost
7,600 days, would be 456, 000.

And, Your Honor, you have asked ne to
give a figure. And | don't want to argue
agai nst nyself, but I do want to respond to
the Court, you have asked ne to give a figure
and I amand | have. | sinply ask the Court
when it’s, whatever decision it’s going to
make, to please keep in mnd that, you know,
that as you instructed the Court — the jury,
their verdict nust fully and fairly
conpensate the Plaintiff. And | would think
t hat they have, the presunption is they
followed the rule of |aw
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| would ask this Court again to apply
t hat sanme standard. That is, when you view
t he evidence, the entire evidence in |ight of
what’ s happened to M. Witel ock, that you
give himwhat is fair and full conpensati on.
And that’s all that any trier, any |awer can
ask of the trier of fact, be it a jury or a
j udge.

THE COURT: Okay. Well, | agree with [Hebron
VFD s counsel] in this regard. It would not
have been surprising to me if the jury had
awar ded $75,000. It would not have been
surprising to ne if the jury had awarded
considerably nore than that. It gets a
l[ittle nore difficult to quantify at what
poi nt one goes from not being surprised to
bei ng shocked.

And it’s obvious that the jury found M.
Wi tel ock to have sustained a serious injury
and that it was deserving of substantial
conpensation. And so, trying to take that
into account and bal ance what seens to ne to,
| guess, conme closer or to get within the
category where | would not, or whether or not
this would be — well, let nme just say this.
What | think I’mgoing to do, and | think
this is consistent with the evidence in the
case, ny assessment of the evidence in this
case and the holdings of the Court of
Appeal s, Court of Special Appeals in the
relatively few cases that have discussed this
particular issue, is that 1’mgoing to grant
the notion for newtrial as to damages only,
unless the Plaintiff remts that portion of
the verdict which exceeds $315, 000 .

Hebron VFD thus raised the general issue of the jury’s

excessive verdict and remttitur. Both parties argued the issue

of the proper amount of remttitur, and the circuit court decided

the issue by granting the notion for remttitur and reducing the

jury’s verdict. W are satisfied that the i ssue was preserved
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for appellate review M. Rule 8-131(a).

B. Standards for Determ ning the Amount of Remittitur

Hebron VFD asserts that “[t]here are no Maryl and appel |l ate
deci si ons providi ng any gui dance or standards upon which a trial
court can rely to deternmine the appropriate anount of a
remttitur.” Appel I ant urges us to adopt the standard set forth
by the Suprenme Court of New Jersey in Fertile v. St. Michael’s
Med. Ctr., 169 N.J. 481, 779 A 2d 1078 (2001).

Fertile involved a nedical mal practice claimthat arose from
an injury to a child during birth. The jury awarded the child
$15 mllion and the nother $5 mllion. Upon a notion for a new
trial or remttitur, the trial court stated that the verdict
“‘took my breath away,’” and remitted $10 mllion of the child s
damages award and $4.75 million of the nother’s. Id. at 489. In
determ ning the proper anmount of remttitur, the court stated
that it was unsure whether “to use ny common know edge experience
and know edge vis-a-vis one injury,” or to “do it in conparison
to other[] [simlar injuries].” 1Id at 501. The trial court
concluded: “I think what | have to do is [consider] the totality
of the circunstances as [to] what this [injury] neans to a
particular individual in a particular case.” 1I1d. On appeal, the
Suprenme Court of New Jersey considered whether the trial court
had used t he proper approach.

The Court noted:
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Qbvi ously, assessing the anount of a
remttitur is a slightly nore conplicated
function than nerely determ ning entitlenment
to a new damages trial. It not only involves
t he concl usion that the damages award cannot
stand because it constitutes a manifest

deni al of justice but also a determ nation
that the remtted anount is what a reasonabl e
jury, properly instructed, would have

awar ded.

Id. at 500.

The Court addressed several “[d]ifferent approaches [that]
have devel oped for determ ning the proper amount of a remttitur
order.” 1d. O the different approaches, the Court stated:
“Because the process of remttitur is essentially to ‘lop-off’
excess verdict amounts, and not to substitute the court’s
wei ghi ng and bal ancing for that of the jury, remtting the award
to the highest figure that could be supported by the evidence is
the nost analytically solid approach.” 1d. at 501 (citations
omtted). The Court concl uded:

We have carefully reviewed this record in
light of the aforenentioned standards, and
find no reason to interfere with the
remttitur order. The trial court fully and

careful ly explained how it determ ned that
the jury verdict was excessive and how it

reached the remtted nunber. 1In so doing, it
properly relied on the evidence it saw and
heard. |In addition, it based the decision on

its owmn comon know edge, as well as its
experience with other injury verdicts, and
particularly on [the child s] extended life
expect ancy.

Id. at 501 (citations omtted).

Hebron VFD enphasi zes the statenent of the court in Fertile
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that the trial court “properly relied on the evidence it saw and
heard. . . . [and] based the decision on its own conmon

knowl edge, as well as its experience with other injury verdicts.”
Id. Hebron VFD states in its brief that “[i]t is this standard
that [appellants] urge this Court to adopt.”

“There is sone difference of opinion on the standard by
whi ch the court should be guided in determ ning the anount that
is to be remtted fromthe verdict.” 11 Charles A Wight et
al ., Federal Practice & Procedure § 2815 (2d ed. 1995). In
Dimick v. Schiedt, 293 U.S. 474, 486, 55 S. . 296, 79 L. Ed.
603 (1935), the Suprene Court of the United States held that
remttitur is constitutional, stating:

Where the verdict is excessive, the practice
of substituting a rem ssion of the excess for
a newtrial is not wthout plausible support
in the view that what remains is included in
the verdict along with the unl awmful excess —-
In that sense that it has been found by the
jury — and that the remttitur has the
effect of nerely |opping off an excrescence.

The approach that “[a] remittitur should fix the highest
anount any jury could properly award” is wi dely accepted anong
state courts that have addressed the issue. Cashdollar v. Mercy
Hosp. of Pittsburgh, 406 Pa. Super. 606, 618, 595 A 2d 70 (1991).
See, e.g., Exxon Corp. v. Alvey, 690 P.2d 733, 742 (Al aska 1984)
(stating that “[i]n our view the ‘maxi num possi bl e recovery’

approach is nore appropriate in a remttitur context, because it

comes cl oser to approximating the decision nmade by the jury”);
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Carney v. Preston, 683 A 2d 47, 56 (Del. Super. C. 1996)
(stating that “‘[u]nder the Delaware policy to highlight the role
of the jury, our practice should be [in remttitur] to grant the
plaintiff every reasonable factual inference fromthe record and
determ ne what the record justifies as an absol ute nmaxi mum ”);
Lassiter v. Int’1 Union of Operating Eng’rs, 349 So. 2d 622, 627
(Fla. 1977) (stating that “[a verdict] can only be reduced to the
hi ghest anpbunt which the jury could properly have awarded”); Eddy
v. Litton, 586 So. 2d 670, 674 (La. C. App. 1991) (finding “no
error in the trial court applying the appellate standard,” which
required that it “reduce to the highest award that was reasonably
within the jury' s discretion”); Clemens v. Lesnek, 219 Mch. App.
245, 247, 556 N.W2d 183 (1996) (stating that, pursuant to a
state statute, “[t]he anpbunt awarded on remttitur based on an
excessive verdict nust be the highest possible anmount the
evi dence wi I | support”); Sandt v. Hylen, 301 Mnn. 475, 476, 224
N. W2d 342 (1974) (noting that a remttitur “represented the
hi ghest dol |l ar verdict perm ssible under the evidence, which is
the appropriate standard to be applied’); Haynes v. Golub Corp.,
166 Vt. 228, 240, 692 A 2d 377 (1997) (stating that “[t] he size
of the remttitur is the anount needed to elimnate the excess
damages in the jury's verdict”).

This seens to be the predom nate approach anong the federal

courts as well. See, e.g., Strickland v. Owens Corning, 142 F.3d
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353, 357 (6th CGr. 1998) (stating that “‘a notion for new trial
seeking a remttitur of a jury's verdict . . . should be granted
only if the award clearly exceeds the amount which, under the
evidence in the case, was the maxinumthat a jury could
reasonably find ”); Conjugal P’ship Comprised by Joseph Jones &
Verneta G. Jones v. Conjugal P’ship Comprised of Arthur Pineda &
Toni Pineda, 22 F.3d 391, 398 (1st Cir. 1994) (stating that “the
remttitur anount should reduce the verdict ‘only to the maxi num
t hat woul d be upheld by the trial court as not excessive ”); FEarl
v. Bouchard Transp. Co., 917 F.2d 1320, 1330 (2d G r. 1990)
(holding that “a district court should remt the jury' s award
only to the maxi mum anount that woul d be upheld by the district
court as not excessive”); Gumbs v. Pueblo Int’1l, Inc., 823 F.2d
768, 774 (3d Cir. 1987) (stating that, “[o]n review, this court
may not require a reduction in the amunt of the verdict to |ess
than the ‘ maxi mum recovery’ that does not shock the judicial
conscience”); Zeno v. Great Atl. & Pac. Tea Co., 803 F.2d 178,
181 (5th Cir. 1986) (stating that “[t]he Fifth GCrcuit follows
the ‘maxi mumrecovery rule,’ according to which remttitur can
only reduce a verdict to ‘the maxi num anmount the jury could
properly have awarded’ ”); Carter v. Dist. of Columbia, 795 F.2d
116, 135 n.13 (D.C. Cir. 1986) (stating that “[b]ecause the
seventh amendnment right to jury trial pervades the atnosphere, it

is appropriate to set a remttitur so as to permt recovery of
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t he hi ghest amount the jury tol erably could have awarded”);
Deakle v. John E. Graham & Sons, 756 F.2d 821, 827 (11th Cr.
1985) (stating that, “[a]s nmust a trial court in considering a
nmotion for remttitur, in an appeal fromthe denial of such a
notion we nust i ndependently determ ne the maxi mum possi ble award
that is reasonably supported by the evidence in the record”);
Korotki v. Goughan, 597 F. Supp. 1365, 1386 (D. M. 1984)!

(stating that a remttitur may be assessed in an anount that
will bring the verdict on danages to the maxi mum anount which the
jury could have awarded under the evidence introduced at

trial’”).

The courts that follow the highest possible verdict standard
generally do so on the basis that it affords the greatest
deference to the jury. See, e.g., Alvey, 690 P.2d at 742.
Reducing the jury’'s verdict to the greatest anount that it could
have awarded on the evidence brings the danages award within the
realmof what is legally perm ssible, while deferring to the
jury’s decision to generously conpensate the plaintiff based on
the evidence before it. See, e.g., Earl, 917 F.2d at 1328.

In sone ol der cases, a few courts followed the opposite

approach, requiring that the trial court reduce the jury’s

Y'I'n Korotki, the court relied on federal precedent.
| ndeed, “[t]he incidents of jury trial [in federal court] are for
the federal courts to decide for thensel ves, guided by the
Sevent h Amendnent, and are not a matter on which state | aw should
be given any effect.” Wight, supra, at 8§ 2802.
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verdict to the | owest possible amobunt it could have awarded on
t he evidence. See, e.g., Swanson v. Schultz, 223 Ws. 278, 270
N.W 43, 46 (1936) (stating that “the court determ nes fromthe
evi dence the | owest anount that an inpartial jury properly
i nstructed woul d reasonably award and uses that anount in framng
the option to be offered to the creditor”); Weidman v. Barnes
110 Neb. 377, 197 N.W 425, 425 (1924) (stating that, “‘[w]here a
jury by its verdict has settled all issues in favor of plaintiff,
but because of an erroneous instruction nay have awarded
excessi ve danmges, an appellate court nay properly permt the
judgnment to stand on rem ssion by plaintiff of all above the
| owest anmount the evidence would warrant’”). It has been noted,
however, that this is the “nobst intrusive” approach, and affords
the | east deference to the jury’'s verdict. Slade v. Whitco
Corp., 811 F. Supp. 71, 77 (N.D.N. Y. 1993).

Some courts, w thout focusing on “maxi numrecovery” or “the

| onest reasonabl e amount,” have sinply said that, “[w] hen a
verdict is excessive as a matter of |aw, the anount of the
remttitur . . . rests largely within the discretion of the tria
court.” Alfano v. Ins. Ctr. of Torrington, 203 Conn. 607, 614,
525 A . 2d 1338 (1987). See, e.g., D’Annolfo v. Stoneham Hous.
Auth., 375 Mass 650, 661, 378 N.E. 2d 971 (1978) (noting that
Mass. R Civ. P. 59(a) “requires that the plaintiff be given an

opportunity to remt so nuch of the damages awarded as ‘the court
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adj udges i s excessive' ”); Pope v. Moore, 711 S.W2d 622, 624
(Tex. 1986) (stating that “[l]ower courts should exam ne all the
evidence in the record to determ ne whether sufficient evidence
supports the damage award, remtting only if sone portion is so
factually insufficient or so against the great weight and
preponder ance of the evidence as to be manifestly unjust”); wells
v. Nat’1l Indem. Co., 41 Ws.2d 1, 10, 162 N.W2d 562 (1968)
(stating that the law “requires the trial court to determ ne the
darmages in an anmount it, as the trier of the fact, finds is fair
and reasonabl e on the evidence”). Stated another way, “[a] court
has the inherent authority to remt an excessive award . . . to
an anmount supported by the weight of the evidence.” Wightman v.
Consol. Rail Corp., 86 Chio St. 3d 431, 444, 715 N E. 2d 546
(1999) .

C. Anbunt of Remttitur in Myl and

1. Anpunt of Remttitur within Trial Court’s Discretion

The Court of Appeals has described the power of the trial
court to determ ne the anmount of a remttitur in various ways.
In Attrill v. Patterson, 58 Ml. 226, 260 (1882), the Court held:
“[We think it proper to say that the action of the court, in
requiring the plaintiff to remt so much of the verdict as was in
excess of the danmages laid in the declaration, was in entire
conformty with the law, practice and decisions of the State.”

In other cases, the Court of Appeals and this Court have stated:
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“The trial practice of granting a new trial sought by the
defendant, unless the plaintiff remt a portion of the verdict

which the trial court deens excessive, is well established in

Maryl and.” Turner v. Washington Suburban Sanitary Comm’n, 221
Ml. 494, 501-502, 158 A 2d 125 (1960) (enphasis added). Accord
Conklin v. Schillinger, 255 Md. 50, 64, 257 A 2d 187 (1969);
Mezzanotte Constr. Co. v. Gibons, 219 Ml. 178, 183, 148 A. 2d 399
(1959); Darcars Motors, 150 Md. App. at 60, Podolski v. Sibley,
12 Md. App. 642, 647, 280 A 2d 294 (1971). The Courts have al so
said: “Atrial judge, upon finding a verdict excessive, nay order
a newtrial unless the plaintiff will agree to accept a | esser
sum fixed by the court.” Banegura v. Taylor, 312 M. 609, 624,
541 A 2d 969 (1988). Accord Stevenson v. Branch Banking & Trust
Corp., 159 MJ. App. 620, 632 n.2, 861 A 2d 735 (2004); Baltimore
Harbor Charters, Ltd. v. Ayd, 134 M. App. 188, 199, 759 A 2d
1091 (2000), vacated in part on other grounds, 365 M. 366, 780
A.2d 303 (2001); Owens-Corning v. Walatka, 125 Ml. App. 313, 337,
725 A .2d 579 (1999), abrogated on other grounds by John Crane,
Inc. v. Scribner, 369 Ml. 369, 800 A 2d 727 (2002); Fraidin v.
Weitzman, 93 Ml. App. 168, 209, 611 A 2d 1046 (1992); Alexander &
Alexander, Inc. v. B. Dixon Evander & Assocs., Inc., 88 M. App.
672, 716, 596 A 2d 687 (1991).

In Brawner v. Hooper, 151 Md. 579, 135 A. 420 (1926), the

Court of Appeals held that the trial court erred when it granted

-23-



the defendant’s notion for remittitur on the condition that the
def endant waive his right to appeal. Wth respect to the
remttitur, the Court stated:

[T]he trial court judicially determ ned that
the verdict of the jury was grossly
excessive, and it granted a new trial for
that reason unless the appellee remtted the
excess. In doing that it unquestionably was
acting wwthin its jurisdiction. . . . If the
sum of $2500 was full and adequate
conpensation for the plaintiff’s injuries,
mani festly the court had no authority to
conpel the defendant to pay her $2500 nore
than that because he failed in his effort to
show t hat she was not entitled to recover at
all. \Wether the court did or did not err in
the trial of the case had nothing to do with
what would fairly conpensate the plaintiff
for her injuries and | osses.

Id. at 595. In its opinion, the Court quoted favorably the
Suprene Court of South Carolina:

“Hence when, in the exercise of his judgnent
and discretion, the circuit judge nmakes an
order that a new trial should be granted
unless the plaintiff remts so nmany dollars
fromthe verdict, that is an adjudication
that the verdict is by that anmount clearly
excessive, and that the defendant is of [|egal
right entitled to be relieved fromthat
excess or have a new trial.”

Id. at 595-96 (quoting Hall v. N.W. R. Co. of South Carolina, 81
S.C. 522, 62 S.E. 848, 853 (1908)) (enphasis added).

This Court has held that a trial court did not abuse its
di scretion when it required the remttitur of the jury' s entire
damages award for an unjust enrichnent claim Ayd, 134 M. App.

188. In Ayd we st at ed:
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It is not necessary that the trial court’s

view of the verdict be the only rational

view. . . . In this case, the trial court’s

deci sion represented a fair and reasonabl e

assessnment of the verdict — as a verdict that

was excessive because the jury got confused

and duplicated the award for breach of

contract damages as an award for unjust

enrichment. W cannot say that the trial

court abused its discretion in granting a

remttitur for the unjust enrichnment award.
Id. at 201-202. Moreover, we determned that “we do not think it
was an abuse of the trial court’s discretion” for the court to
require the plaintiff to remt the anount of breach of contract
damages that he was paid under the contract, even though that
amount was disputed. I1d. at 203. W concluded that, “[i]n |ight
of the evidence, the trial court’s decision . . . was |ogical and
reasonable.” 1d. at 204.

We al so have held that “trial judges are [not] barred from
consi dering the proportional relationship between personal injury
damages and consortium damages in granting a remttitur notion.”
Owens-Illinois, Inc. v. Hunter, 162 M. App. 385, 416, 875 A 2d

157 (2005), cert. denied 388 Mi. 674, 882 A 2d 287 (2005).°

2 Wth respect to punitive danages, we noted in Alexander &
Alexander, Inc., 88 Ml. App. at 715, that the Court of Appeals
had not “promul gated a self-contained |laundry |ist of standards”
to guide the jury in determ ning the proper anount of punitive

damages. Neverthel ess, we determ ned that the Court had, “in
different cases, articulated principles” that the jury should
consider in awarding punitive damages. I1d. In discussing the

“broad discretion” afforded circuit courts “to review jury
verdicts for excessiveness,” we stated:

In determ ning whether a punitive award is
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Mor eover, as discussed supra, “[t]he granting or denial of
a notion for remttitur is within the discretion of the trial
court.” Owens-Illinois, Inc. v. Zenobia, 325 Ml. 420, 449, 601
A 2d 633 (1992). In Owens Corning v. Bauman, 125 M. App. 454,
523, 726 A.2d 745 (1999), abrogated on other grounds by John
Crane, Inc. v. Scribner, 369 Ml. 369, 800 A 2d 727 (2002), we
addressed whet her a non-econom ¢ danmages award was “excessive as
a matter of law’ to determ ne whether “the trial court abused its

di scretion by failing to reduce the award.” After conparing the

excessive to the point of directing a

rem ssion or a newtrial in lieu thereof, the
trial judge necessarily nmust apply the sane
princi ples, noted above, avail able to guide
the jury. Essentially, this cones down to
whet her the award, by reason of its anount,
fails to serve its proper purpose. This

di scretionary review, tenpered by those

st andards, “provides an additional check on

the jury’s . . . discretion” and does
nmeasurably help to assure that the award does
not exceed “an anount that will acconplish

society’s goals of punishnent and
deterrence.”

Id. at 716-17 (quoting Pac. Mut. Life Ins. Co. v. Haslip, 499
us 1, 20-21, 111 S. &. 1032, 113 L. Ed. 2d 1 (1991)).

| n Bowden v. Caldor, Inc., 350 Md. 4, 25-26, 710 A 2d 267
(1998), the Court of Appeals set forth nine general “legal
princi ples or considerations which should guide a trial court in
determining if a punitive damges award i s excessive and, if it
is held to be excessive, the extent of the reduction.” The Court
not ed, however: “[N ot all of the above-sunmmarized principles or
factors are pertinent in every case involving court review of
punitive danmages awards. Furthernore, the above list is not
intended to be exclusive or all-enconpassing. Oher principles
may appropriately be applicable to judicial review of punitive
danmages awards under particular circunstances.” I1d. at 41,
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verdict to other simlar cases and review ng the evidence before

the jury, we concl uded:
We are satisfied that the court considered
the claimof excessiveness on its nerits.
Furthernore, the court denonstrated that it
applied the appropriate standard in its
determ nation by stating that, “[b]ased on
this evidence, with the fullest consideration
possi ble given to the anount returned by the
jury, this court believes the verdict was not
excessive in and of itself.” The court
exam ned the evidence and did not abuse its
di scretion by determning that the jury’'s
award was not excessive.

Id. 526.

W think that, as a natural corollary to its discretion to
find that a verdict is excessive, a Maryland trial court has
equal ly broad discretion in its determ nation of the anpbunt of an
appropriate remttitur that will ensure that the award is a “ful
and adequate conpensation for the plaintiff’s injuries,” Brawner
151 Md. at 595, after “lopping off” the excess anpunt of the
jury’'s verdict. Dimick, 293 U S. at 486.

Mor eover, the determ nation of an appropriate anmount is
neither the product of a precise formula, nor a detailed
checklist of considerations. Rather, the trial court, in nmaking
Its determ nation, nmust nake a fair and reasonabl e assessnent of
the evidence it has seen and heard during the trial and determ ne
t he hi ghest anmount that a reasonable jury would award to fairly

conpensate a plaintiff for his or her |oss based on that

evidence. |In a personal injury claiminvolving non-economc
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damages, the court, like the jury, nust consider: (1) the extent
and duration of the injuries sustained; (2) their effect on the
overal |l physical and nental health and well-being of the
plaintiff; and (3) the physical pain and nental anguish suffered
in the past and whi ch nmay reasonably be experienced in the
future. See MPJI-Cv 10:2. But, because of the deference to be
accorded to the jury's verdict, the trial court does not make an
I ndependent determ nation of what it would have awarded had it
been the fact finder. Instead, it only determ nes the anount at
which it finds the award no | onger excessive.

We believe that it goes wi thout saying that, to determ ne
that anmobunt, the trial court necessarily brings to its analysis,
as the court in Fertile stated, “its own common know edge, as
well as its experience with other injury verdicts.”® Fertile
169 N.J. at 501. 1[It is that comon know edge and experi ence,
coupl ed with having heard and seen the evidence presented at
trial, that is the foundation for the trial court’s exercise of
di scretion. Therefore, we believe the trial court reached the
same result that it would have reached had it had the benefit of
Fertile.

After hearing thorough argunments from counsel on the issue,

3 That does not nean, as appellant appears to argue, that
“other jury verdicts” are necessarily limted to verdicts reached
by juries presided over by that individual judge or by a
particular circuit court.
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the circuit court noted the difficulty in determning “at what
poi nt one goes from not being surprised to being shocked.” I n
making its determ nation, the court stated that it had taken the
jury’s verdict into account and assessed the evidence in the
case. Based on those considerations, the court obviously

concl uded that, whereas an award of $515, 000 in non-economi c
damages i s excessive, $300,000 is not. “It is not necessary that
the trial court’s view of the verdict be the only rational view”
Ayd, 134 Md. App. at 201. Rather, a trial court abuses its
discretion in this area only if its decisionis “‘well renoved
fromany center mark imagi ned by the review ng court and beyond
the fringe of what that court deens mninmally acceptable.”” Id.
(quoting Rolley v. Sanford, 126 M. App. 124, 131, 727 A 2d 444
(1999)). W are not persuaded that the court abused its

di scretion in this case.

JUDGMENT AFFIRMED.

COSTS TO BE PAID *: BY
APPELLANT/CROSS-APPELLEE AND *: BY
APPELLEE/CROSS-APPELLANT.
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