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We nust decide in this appeal whether the Orphans’ Court for
Mont gormery County erred when it signed an order transmtting to the
circuit court the issue of whether a testator was under undue
i nfl uence when she signed a will, although the petition to caveat
the will only alleged that the testator was nental ly inconpetent.
In the course of this decision, we are called upon to deci de whet her
the 1990 anmendnent to Maryland Rule 6-434(d), allow ng anendnents
to orders transmtting issues to the circuit court, changes the
common law rule that an order transmtting issues is a final

j udgnent subject to i nmmedi ate appeal .

FACTS AND LEGAL PROCEEDI NGS

Al fred Fishgrund (“Fishgrund”) died on January 15, 1998, while
a resident of Montgonmery County. Hi's February 22, 1995 last wll
and testanent was admtted for probate on March 2, 1998. Rudol ph
Hegnond, appell ant, was appoi nted as the personal representative of
t he estate.

O ga Novakova, (“Novakova”) the sister of Fishgrund, died on
July 14, 1998. On August 28, 1998, Peter Novak, appellee and
personal representative of Novakova' s estate, filed a petition to
caveat the wll of Fishgrund. In the petition, appellee alleged
that the will was without |egal effect because it was executed by
Fi shgrund when he was nentally di sabl ed and i nconpetent to execute
a valid will, and because the will was not properly w tnessed.

On October 20, 1998, appellee filed a petition to transmt



i ssues pursuant to Rule 6-434. The petition sought the transm ssion
of three issues: the two issues outlined in the petition to caveat,
and a third issue - whether Fishgrund's will was the result of undue
i nfluence by appell ant or others.

On February 19, 1999, after a hearing, the O phans’ Court for
Mont gonery County granted the petition, and transmtted three issues

to circuit court. Appellant then filed this appeal.

DI SCUSSI ON

Appel  ant argues that: 1) the order transmtting the issues is
i medi ately appeal able; and 2) the issues included in the order
should be limted to only those issues alleged in the petition to
caveat. Appellee asserts that: 1) the order transmtting issues is
not a final judgnent; and 2) the orphans’ court did not err in
transmtting the wundue influence issue to the circuit court,
although it was not specifically addressed in the petition to caveat

the will. W first address the appealability issue.

l.

Appel | ant contends that in caveat proceedi ngs, when issues have
been franmed by an orphans’ court and transmitted to the circuit
court, the order of transmssion is “final” and imediately
appeal abl e. Appel |l ee argues that such an order is not appeal abl e,

because it is not a final order, and bases its argunent on the 1990



anendnent addi ng subsection (d) to Rule 6-434.

“Appellate jurisdiction . . . is [ordinarily] limted to review
of final judgments.” Anderson v. Anderson, 349 M. 294, 297 (1998);
see Md. Code (1974, 1998 Repl. Vol.), 8 12-301 of the Courts &
Judi cial Proceedings Article (“CJ”). Maryland appellate courts are
ordinarily restricted by both Maryland statute and common law to
considering only those cases where final orders have been entered.
When exam ning final orders, a court nust resolve two questions:
whet her a final order is necessary for review in the particular
case, and, if so, whether the action taken constituted a final
or der.

CJ) section 12-501 provides: “A party may appeal to the Court
of Special Appeals froma final judgnent of an orphans’ court.” CJ
8 12-501; see also CJ § 12-502. A final judgnent is defined as: “a
j udgnent, decree, sentence, order, determ nation, decision, or other
action by a court, including an orphans’ court, from which an appeal

may be taken.” 1d. at § 12-101(f). A judgnment generally is
considered “final” if it determines and concludes the rights
i nvol ved, or denies the appellant the neans of further prosecuting
their rights and interests in the subject matter of the proceedi ng.

This Court and the Court of Appeals have often been called upon
to interpret the above-nentioned statutes. In Schultz v. Pritts,
291 Md. 1 (1981), the Court of Appeals pointed out that it had

“consistently stated that a judgnent or order of a court is final



when it determnes or concludes the rights of parties or when it
denies the parties neans of further prosecuting or defending their
rights and interests in the subject matter of the proceeding.” Id.
at 5-6; see also McCormck v. 9690 Deerco Rd., 79 Ml. App. 177, 182
(1989). “The purpose [of the finality rule] ‘is to conbine in one
review all stages of the proceeding that effectively nmay be revi ened
and corrected if and when final judgnment results.’” Sigma Reprod.
Health Cr. v. State, 297 MI. 660, 668 (1983) (quoting Cohen v.
Beneficial Indus. Loan Corp., 337 U S. 541, 546, 69 S. . 1221,
1225 (1949)).

The | anguage of the statute defining final orders has been
interpreted as providing that “appeals shall be taken only from
final orders or decisions [of orphans’ courts], those actually
settling the rights of the parties.” Hall v. Coates, 62 M. App.
252, 255, (1985) (enphasis and alteration in original) (quoting
Collins v. Canbridge Maryland Hosp., Inc., 158 Md. 112, 116 (1930)).
To constitute a final judgment within the nmeaning of the CJ Article,
the Court of Appeals has held that an order nust have three
attributes: (1) it nust be intended as an unqualified, final
di sposition of the matter in controversy; (2) it nust adjudicate or
conpl ete the adjudication of all clains against all parties; and (3)
the clerk nust nake a proper record of the order or judgnent in
accordance with the dictates of Rule 2-601. See Rohrbeck v.

Rohr beck, 318 Md. 28, 41 (1989); see also Albert W Sisk & Son, |nc.



v. Friendship Packers, Inc., 326 Md. 152, 159 (1992).

In 1990, the Court of Appeals adopted the present Rules 6-101
t hrough 6-501. Subsection (d) of Rule 6-434 states in pertinent
part: “Upon petition, the orphans’ court may anend, supplenent or
nodi fy issues previously transmtted to a circuit court.” Appel | ee
suggests that the adoption of subsection (d) overrul es any previous
right to appeal any order transmtting issues from the orphans
court. Specifically, appellee relies on Kao v. Hsia, 309 MI. 366
(1987), for the argunment that, because an orphans’ court is freely
allowed to anmend, nodify, or supplenent the issues, there is no
right of appeal of the issues transmtted.

W would agree with appellant’s argunent if the criteria for
a final judgnent in the context of an appeal from an order
transmtting i ssues froman orphans’ court were the same as that for
ot her orders. The Court of Appeals has nmade clear, however, that
it is not.

"Finality" for purposes of an appeal from an orphans’ court
transmttal of issues assunes a different neaning than any other

final judgenent. The Court of Appeals in Schlossberg v.
Schl ossberg, 275 Md. 600 (1975), explained the difference:

Qur [previous] decisions . . . engrafted
the word ‘final’ upon the clause ‘all decrees,
orders, decisions and judgnents, nmade by the
orphans’ court,' as set forth in Art. 5 § 64.
. . . [We cannot construe the dictum[in a
previous case] as requiring, in caveat
proceedi ngs that before such an order can be
appeal able it nmust be '"one which finally
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settles sone disputed right or interest of the
parties”,' or be 'so far final as to determ ne
and conclude the rights involved in the
action, or to deny to the party seeking
redress by the appeal the neans of further
prosecuting or defending his rights and
interests in the subject matter of the
proceedings.’ W hold that the use of the term
‘“a final judgment’ as used in [CJ], § 12-501
was not intended to overrule or nodify our
ant ecedent decisions delineating the nature of
orders in caveat cases which are final and
appeal able. W conclude that our [previous]
hol dings are still viable and determ native of
the appealability of orders passed by the
Orphans’ Courts in such caveat proceedings

Thus, the ‘final judgnent’ of an O phans’
Court are those judgnents, orders, decisions,
etc. which, in caveat proceedings, finally
determne the proper parties, the issues to be
tried and the sending of those issues to a
court of |aw

ld. at 612 (citations omtted).

I n applying this unusual definition of a ‘final judgnment’
Schl ossberg relied on the 1930 decision of the Court of Appeals in
Safe Deposit & Trust Co. v. Hanna, 159 Ml. 452 (1930). The Court
in Safe Deposit reasoned:

The order here appealed from determ ned the
proper parties to the caveat proceeding,
determined the issues to be tried, and
directed that they be sent to a court of |aw
No tribunal other than this court has
jurisdiction to review such an order of the
orphans’ court. In no appeal fromthe result
of a trial, in a court of law, of the issues
transmtted fromthe orphans’ court could this
question be here reviewed. It could form no
part of the record in the |ower court.

| d. at 455.
In a case followng Safe Deposit, the Court of Appeals
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clarified that the practice of allow ng appeals froman order that
m ght otherwi se be considered interlocutory, is based on the
limted nature of the circuit court’s jurisdiction once the issues
are transmtted to it:

The court of law to which they have been
transmtted has no concern whatever wth
anything that transpired in the orphans’ court
in connection with the framng of such issues.
.. . ‘lts province was sinply to submt to
the jury the determnation of the issues
wi t hout reference to the question whether they
were properly presented by the proceedings in
the orphans’ court.’” . . . |f either party
had desired to raise any question as to the
form of the issues, the propriety or
regularity of the proceeding in which they
were franmed, or the sufficiency of the
pl eadi ngs to support them it should have done
so by appealing fromthe order granting them.

for it could have been raised in no other
way.

Hol l and v. Enright, 169 Md. 390, 395 (1935) (citations omtted).
Hol  and teaches us that because the circuit court has no
jurisdiction to rule on the validity of issues transmtted, an
appel l ate court is the only court that can review the propriety of
the issues transmtted. See also Kao, 309 Md. at 377 ("[I]n an
i ssues case, the circuit court does not exercise its original
jurisdiction; it acts pursuant to a grant of special, |limted
statutory jurisdiction.”). Further, because the appeal is fromthe
orphans’ court order, and not any decision on the issues rendered
inthe circuit court, it nust be taken inmedi ately fromthat order,

and not after the circuit court proceedings.



There is no indication that when the Court of Appeals nodified
subsection (d) of Rule 6-434 it intended to make a substantive
change to the |aw regarding appeals from orders of transmttal
Rat her, the records of the Rules Conm ttee suggest that the Court
was responding to concerns raised regarding the inplications
arising fromthe Court’s decision in Kao. In Kao, the Court of
Appeal s held that the orphans’ court erred in transmtting a set of
suppl enental issues to the circuit court, prior to resolution of
the first issues transmtted.? Al nost imediately after the
Court’s Kao opinion, Judge McAuliffe of the Court of Appeals wote
to the Chairman of the Rules Commttee stating that the inability
to revoke, nodify or supplenent issues “is out of step with our
current practice of freely allowng anmendnents, and wherever
possi ble renoving artificial inpedinments to the pronpt resolution
of the real issues in the case.” Letter from Judge John F.
MAuliffe to Judge Alan M WIlner, Chairman of the Rules Commttee
(April 27, 1987). Appellee correctly points out that the Conmttee
Note to Rule 6-434 recites that subsection "(d) changes the rule

set forth in Pegg v. Warford, 4 M. 385 (1853), and recently

The Court expl ained that the orphans' court could send

successive issues. "For instance, if one set of issues involves
the proper attestation of a wll, and it is resolved in favor of
the will, a party in interest may then require other issues

dealing with nental capacity or undue influence 'or any other
fact not inconsistent wwth the execution, attestation and
publication of the paper'". 1d. at 380 (citation omtted).
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reaffirmed in Kao . . . . "2

W conclude that, although the subsection changes the
modi fication rule set forth in Kao that "it is inproper for an
orphans’ court to transmt 1issues supplenental to the issues
already sent,"” it does not speak to the issue of appealability of
orders transmtting i ssues. Kao, 309 Md. at 380. |If the Court of
Appeals had intended to nodify the comon |aw rule regarding
appeals fromorders transmtting issues, it would have spoken its
intent to do so in explicit terns.

Accordingly, we hold that the order transmtting i ssues was
a final judgnent within the neaning of CJ section 12-101(f). W
therefore turn to appellant’s second contention, that the issue of
undue influence was inproperly included anong the issues

transmtted.

.

A second instance of limted jurisdiction - that of the
orphans’ court - allows appellant to prevail on the nerits.
Appel | ant asserts that the orphans’ court erred because it
transmtted the issue of undue influence to the orphans’ court when
the petition to caveat did not include that issue. As the Court of

Appeal s explained in Kao, the orphans’ court’s jurisdiction to

2The M nutes fromthe Rules Commttee taken on June 19'" and
20" of 1987, briefly address subsection (d) and the Committee
unani nously approved the Rul e.



resol ve controversies regarding wills is strictly limted:

An orphans’ court may not . . . send any
issue of fact to a circuit court for
determ nati on. Because of the orphans’ court’s
limted jurisdiction, it nust first appear
that the subject matter to which the fact
relates is within the court’s jurisdiction.

Id. at 374 (enphasis in original).
The Kao Court further quoted fromits 1968 decision in Mers

v. Hart, 248 M. 443, 447 (1968):

"It 1s essential . . . that each issue
[transm tted] neet [these] tests: (1) Does the
orphans’ court have jurisdiction of the
subject? (2) Is the question properly before
the orphans’ court? (3) Is the issue rel evant
and material to the question before the
or phans’ court?'

Kao, 309 Md. at 375. The Kao Court recogni zed, noreover, that:
These tests . . . cannot be applied unless
there are pleadings in the orphans’ court
(such as a petition to caveat and an answer

thereto) which denonstrate the exi stence of a
factual controversy,

| d. (enphasis added). It also explained:
An issue cannot be nade up in any way except
upon affirmative avernent on one side and
denial on the other. This collision of
statenent is its very substance and essence.
Id. at 377 (quoting Fidelity Trust Co. v. Barrett, 186 Ml. 483, 489
(1946)) .
The petition to caveat filed by appellee asserted only two

grounds for challenging the will of Fishgrund: incapacity and

I nproper attestation. The third issue transmtted, undue
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i nfluence, was not alleged in the petition. Appellant contends,
and we agree, that the orphans’ court could not transmt the third
i ssue when there had been no allegation in the petition that undue
i nfl uence had been exerted over the decedent.

This question was resolved in a narkedly simlar case by the
Court of Appeals in Elliott v. Miryland Nat’'l Bank, 291 M. 69
(1981). In Eliot, one issue presented to the Court of Appeal s was
whet her the grounds of wundue influence are inpliedly included
within a petition to caveat alleging | ack of nental capacity. See
id. at 79. The Court held that “[t]he contention that certain of
t he amended grounds for caveat, such as undue influence, are
related to and possibly inplied or inferred by the original grounds
of the Caveat (lack of nental capacity) . . . is without nerit.”
Id. It characterized undue influence as a separate and distinct
issue fromlack of nental capacity. See id. Conpare Ritter v.
Ritter, 114 M. App. 99, 105, cert. denied, 346 M. 240 (1997)
(i nconpetency) with Anderson v. Meadowroft, 339 M. 218, 229
(1995) (undue influence).

Appel | ee argues that appellant did not raise the issue of
undue influence at trial, and should not be permtted to do so on
appeal. He also argues that appellant admtted at the trial |evel
that appellee’'s petition to caveat raised undue influence. W see
in the record that appellant did, indeed, state in a nmenorandum of

| aw opposing the transmttal of issues to circuit court that
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appel | ee had pled undue influence. This statenent was erroneous —
it is clear fromthe Petition to Caveat that appellee did not plead
undue influence. This error by appellant does not save the day for
appel | ee because we are dealing with a jurisdictional defect. As
stated above, the jurisdiction of the orphans’ court is limted to
the issues alleged in the petition for caveat. See Kao, 309 M. at
374. A m staken statenent by appellant that the issues were pled
when they were not is insufficient to expand the jurisdiction of
t he orphans’ court. For this reason, we remand to the orphans
court with directions to strike the issue of undue influence from

the issues transmtted to the circuit court.

[T,

The third issue raised by appellant is whether appellee can
anend his petition to caveat. Appellant did not raise this issue
bel ow, but asks us to consider it in our discretionary authority to
do so under Rule 8-131(a). Appel l ant asserts that our
consideration of this issue is desirable to guide the orphans’
court because appellee will imediately seek to anend after our
remand of the case. W agree with appellant that it is desirable
to address this issue. In light of the anendnent to Rule 6-434(d),
all ow ng the orphans’ court to nodify the issues transmtted, the
| ogi cal next step for appellee on remand would be an attenpt to

anend his petition to caveat to include undue influence.
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Qur decision on this issue again is controlled by Elliott. In
Elliott the caveator attenpted to anend the caveat petition to add
undue influence as an additional gr ound. The personal
representative answered the anended caveat, and denied the
al | egations of undue influence. The Court of Appeals held that M.
Code (1974), 8 5-207 of the Estates and Trusts Article “prohibited
the caveators from filing the [a]nmended [c]aveat [adding undue
i nfluence] because it was not filed within six nonths after the
appoi ntnent of the personal representative.” Elliott, 291 M. at
80.

In a case decided three years |later, Durhamv. Walters, 59

Md. App. 1 (1984), we quoted Judge Philip L. Sykes regarding the
jurisdictional problem created by a failure to file tinely the
proper petition:

' The |anguage of the statute is inperative,

and deprives t he O phans’ Court of

jurisdiction to entertain an objection nade

after the expiration of the year.'
Id. at 8 (Philip L. Sykes, Contest of WIls in Maryland (1941) § 3,

at 4). Based on Sykes, as well as the history and | anguage of

section 5-207 of the Estates and Trusts Article, the Court

concluded: "[T]he provision . . . precludes the consideration of a
bel ated caveat after a fixed lapse of tine.” Id. at 9. Cting
Elliott, we also concluded: “In identical fashion, the tine

constraints of [s]ection 5-207 prohibit the belated filing of an
anmended caveat.” | d. In light of Elliott and Durham we are
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constrained to rule that the caveat petition cannot be anended to
add undue influence as an additional ground for relief because nore
than si x nont hs have el apsed since the appointment of the personal
representative.

For these reasons, we remand the case to the orphans’ court
with instructions to strike the issue of undue influence, and

proceed to transmt the original two issues to the circuit court.

JUDGVENT REVERSED. CASE REMANDED
TO THE ORPHANS COURT FOR
MONTGOMERY COUNTY FOR FURTHER
PROCEEDI NGS CONSI STENT WTH THI S
OCPINNON. COSTS TO BE PAID BY
APPELLEE
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