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At the center of this enploynent dispute is Ml. Code (1973,
2000 Repl. Vol., 2004 Cum Supp.), section 5-908.1 of the Natural
Resources Article (NR), which creates

a Sonmers Cove Marina Inprovenent Fund in the
Departnent [of Natural Resources], to be used
for the operation, maintenance, development,
and improvement of the Somers Cove marina
facilities in Crisfield, Maryland. Any money
obtained by the Department from Somers Cove
Marina shall be credited to the Somers Cove
Marina Improvement Fund. (Enphasis added.)

Appel lant Janes Heller sued the Departnment of Natura
Resources (DNR), appel |l ee, under the “Wistle Bl ower Law,” codified
at Ml. Code (1993, 2004 Repl. Vol.), 8 5-305 of the State Personnel
and Pensions Article (SPP). He alleges that he was transferred and
denoted fromhis position as the Soners Cove Mari na nmanager because
he conpl ai ned that marina revenue was not being properly credited
to this fund and that funds earmarked for the marina were being

used inmproperly for the benefit of other DNR divisions.?

Effective Cctober 1, 2004, after the proceedings giving rise
to this appeal, NR section 5-908.1 was anmended to read:

(a) In this section, "Fund® nmeans the Soners
Cove Marina | nprovenent Fund.

(b) There is a Somers Cove Marina | nprovenent
Fund in the Departnent, to be used for the
operati on, mai nt enance, devel opnent, and
I mpr ovenent of the Sonmers Cove Marina
facilities in Crisfield, Maryland.

(c) Any noney obtained by the Departnment from
Sonmers Cove Marina shall be credited to the
Fund.

(d)(1) The Fund is a special, nonlapsing fund
(continued. . .)



W shall hold that Heller made a protected disclosure within
the purview of the Wistle Blower Law. We al so concl ude that
Hel l er nmust be afforded an opportunity to present evidence in
support of his claim that DNR renoved him as marina manager in
order to silence his persistent chall enges to what he considered to
be inproper and illegal DNR fiscal practices, while citing a
contrived sexual harassnent conplaint by a co-worker as pretext for
that reprisal. W shall remand for further admnistrative
proceedi ngs on Heller’'s Wistle Blower claim

FACTS AND LEGAL PROCEEDINGS
Challenges To DNR’s Fiscal Practices
From October 1998 until April 2001, Janes Heller worked for
DNR as t he manager of Somers Cove Marina (SCM in Crisfield. Wen

he was hired, Heller was instructed to find out “why the mari na was

(...continued)
that is not subject to 8§ 7- 302 of the State
Fi nance and Procurenent Article.

(2) Any investnent earnings of the Fund nmay
not be transferred or revert to the General
Fund of the State, but shall remain in the
Fund.

(3) Mneys in the Fund nmay be used for
adm ni strative costs cal cul ated i n accordance
with § 1-103(b)(2) of this article.

See 2004 MJ. Laws, ch. 472 & ch. 550. This was one of several
anmendnents nade “for the purpose of . . . specifying and clarifying
the purposes of, accounting procedures for, financing for,
aut hori zed uses of, and investnent and di sbursenent standards for
certain special funds and accounts admnistered by the
Departnent[.]” See 2004 MJ. Laws, ch. 550.
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running a $197, 000 deficit” and to “nake the [njarina profitable.”
From the outset of his tenure, Heller’'s review of DNR s data

accounting, budgeting, and spending practices revealed what he
believed were fiscal inproprieties that included violations of NR
section 5-908.1. Specifically, after talking with his predecessor
and reviewing DNR s nonthly “green sheets” show ng receipts and
expenses, Heller suspected that there were three rel ated probl ens
contributing to SCMs financial shortfall.

First, Heller concluded that revenue generated by the marina
(called “attainment”) was not being tinely credited to the Fund as
required by NR section 5-908.1. In turn, because the marina' s
oper ati ng budget was predi cated on attai nnment figures in a previous
fiscal year, the marina s budget was set far below what it should
have been and what was reasonably necessary to operate the marina.
Anong the problens Heller initially pointed to was that $80,000 in
mari na revenue had not been credited to the SCM Fund. Wen Hell er
brought this to the attention of three successive DNR supervisors
and DNR budgeting officials, they pointed to prior managenent’s
failure to submt requisite paperwrk as the explanation for the
di screpancy between the revenue taken in at the marina and the
revenue reported in the budgeting process. The alleged |ack of
paperwork resulted in credit card revenue being held in escrow,
which in turnresulted in the exclusion of that attai nment fromthe

year-end figures used to create SCM s budget.



Second, Heller asserted, funds that had been appropriated for
the marina were being diverted to other uses, also in violation of
section 5-908.1. Anpbng the expenses Heller initially brought to
the attention of his DNR superiors were that $40,000 fromthe SCM
Fund had been paid for operations at the G eat Hope Golf Course in
Sonerset County, that a $24,000 truck supposedly purchased for SCM
was being used by DNR Regional Director Joseph Ward at Jane’'s
| sland State Park, and that other Fund noneys had been used for
various projects and personnel outside SCM DNR officials told
Hel l er that there was a three-year contractual arrangenment for the
mari na to purchase golf course passes for resale at the marina, but
that few or none of the purchased passes had been resold. They
al so took the position that the truck, as well as SCM funds, could
be transferred and used for the benefit of other DNRfacilities and
per sonnel .

Third, Heller conplained that funds appropriated for SCMwere
being set aside (“encunbered”) for non-marina purchases and
personnel, or for other purposes that were not included in the
mari na’s budget, in violation of section 5-908.1. As a result,
noney budgeted for the marina was not being spent on the marina.
Again, DNR officials explained to Heller that they considered sone
such encunbrances perm ssi bl e.

Hel | er concl uded that DNR had a policy and routine practice of

using SCM as a “cash cow’ to fund DNR facilities, equipnent, and



personnel, outside SCM Fromthe outset, he expressed his strong
belief that any diversion of SCMs attainment; any use of the SCM
Fund or noney appropriated for SCM and any encunbrances on SCM s
budget for purposes other than SCM facilities, progranms, and
personnel violated NR section 5-908.1. Heller objected that these
practices caused the marina to be “shorted” in the anmount budget ed,
t he amount credited, and the anmobunt actually spent for the benefit
of the marina. He maintained that these were inproper and ill ega

fiscal practices that lay at the root of deficits, inadequate
budgets, marina price increases, and ultinmately, di mnished service
to marina custoners and the public.

In 1998 and early 1999, Heller brought his observations and
objections to the attention of Joseph Ward, his imediate DNR
supervi sor who al so had di rect nanagenent responsibility for Jane's
Island State Park, and Daryl DeCesare, DNR s Regi onal Manager for
the Eastern Shore division of the State Parks and Forest Service
( SPFS) . Both rejected Heller’'s concerns that these practices
viol ated section 5-908.1, for the reasons summari zed above.

Despite his supervisors’ explanations and assurances, Heller
continued to conplain about what he viewed as ongoing m suse of
revenue generated by the marina and funds appropriated for the
mari na. Heller’s concerns eventually became a matter of public
di scussion. One |letter dated Septenber 14, 2000, froma long term

marina user to then-Governor Parris d endening states that he had



“been infornmed that some of the noney collected for the [n]arina
has been si phoned i nto areas ot her than the Soners Cove | nprovenent
Fund as outlined in Article 5-908.1" and “ask[s] the Attorney
General Ofice to investigate this matter.” A Novenber 2, 2000
| etter fromanother nmarina user to DNR s Assi stant Superintendent
for the SFPS inquires about the "actual anmpbunts credited to the
Soners Cove | nprovenent Fund” and the “yearly expenditures fromthe
Somers Cove Inprovenment Fund . . . attributable to the intended
pur pose of the fund as directed by Comar [sic] 5-908.1[.]” These
and followup letters were shared with “sliphol ders of Soners Cove
Marina” as well as DNR managers, including Ward, DeCesare, and SFPS
Superintendent Barton. In addition, copies were sent to political
representatives, including U S Senator Barbara M kulski, State
Senator Lowell Stoltzfus, and State Del egate Charl es MC enahan.

By early 2001, the General Assenbly had begun to audit DNR to
determ ne, inter alia, whether the agency had corrected fisca
practices that had been di sapproved in a 1999 audit report. Anpong
t he previ ously di sapproved practices was DNR s use of | egislatively
ear mar ked funds for non-earmarked purposes, though no specific
funds were identified in that report.

Ward and DeCesare responded repeatedly to Heller’s concerns
and conplaints, rejecting each one and attenpting to focus Heller
on staying wthin the mrina s budget, regardless of its

acknow edged flaws. But Heller remai ned unsatisfied and conti nued



to object to what he viewed as the continuing msuse of marina
revenue and appropriations. According to Heller, unable to silence
him Ward, DeCesare, and other senior DNR managers created an
opportunity to renmove him from his post at the narina. Hel | er
alleges that, as pretextual justification for a retaliatory
transfer and denotion to a “gopher” position at a nearby park, DNR
“cooked up” a harassnent conplaint by his disgruntled assistant,
who was then rewarded for her role.
The EEO Claim

Mary Tayl or began working at the marina as office manager in
January 1999. Al though Taylor and Heller initially had a good
working relationship, by the sumer of 2000, Heller was
di ssatisfied with her performance. From Heller’s perspective,
Tayl or becane difficult after he began a personal relationshipwth
Becky Lowe, an area resident who did sone contract work for the
mar i na.

In July 2000, after consulting with Ward and DeCesare, Heller
attenpted to reprinmand Taylor for wvarious job performance
defi ci enci es. Among the workplace problens, he felt, were
I nappropriate attenpts to “romanticize” their strictly professiona
relationship. This session did not go well, ending with an upset
Tayl or |l eaving the marina. According to Heller, Taylor threatened
to resign and he invited her to do so. According to Taylor, Heller

demanded t hat she resign.



Tayl or i nmedi ately contacted Ward and DeCesare, who i ntervened
in the dispute. Taylor returned to work, with Ward and DeCesare
assum ng sone of the supervisory responsibilities over her that
Hel l er previously held. Tension between Heller and Taylor
conti nued.

In August 2000, Lowe |odged a conplaint against Taylor,
al l eging that Taylor steered Lowe’s custoners away from her. The
conpl aint was investigated; in early 2001, it was determ ned to be
“unf ounded. ”

Meanwhi l e, both Heller and Taylor continued to conplain to
Ward about the “hostile work environnent” that each thought the
other was creating. Heller went so far as to send an August 26,
2000 nmeno notifying Ward and DeCesare that Tayl or appeared to be
taking steps to “set up” the DNR for a “hostile environnent”
| awsui t .

On April 11, 2001, Taylor followed up her oral conversations
with Ward with a letter “to substantiate our conversati on on May 9,
2001 [sic] regarding ny concerns at Soners Cove Marina.” Tayl or
stated that she felt “very unconfortable working at Soners Cove

Marina alone with M. Heller” because, “under the circunstances of

the previous investigation brought about by M. Heller’s
significant other, Ms. Becky Lowe, . . . | amquite concerned of
future persecution fromeither M. Heller or Ms. Lowe.” Asserting

that “[wjorking alone wth M. Heller nmakes [such persecution]



I nevitable[,]” Taylor clainmed that “[t]he accusations from the
i nvestigation show that both individuals nentioned have
m sconceptions of ny intentions as an enpl oyee of Somers Cove and
in nmy opinion [border] on sexual harassnent.” She pointed out
that, “[i]f the accusations were true, | would think that M.
Hel ler would be witing this letter to you to avoid working al one
with ne. Instead, | ampl eading for your i mediate attention to ny
wor ki ng conditions.”

By nmeno dated April 13, DeCesare responded to Taylor’s letter
by ordering Ward to “assune direct managenent of the marina” while
“investigations are conducted[.]” The follow ng day, Ward net with
Hell er to advise himof Taylor’s charges and to reassign himto a
| esser position at Poconoke River State Park, while Tayl or remai ned
at her marina post. According to Heller, Ward told himthat he,
rat her than Tayl or, was being renoved fromthe marina “[b] ecause
you' re the one the charges were nade agai nst.”

Denying Taylor’s charges, Heller nmaintained that Taylor’s
conpl aint was encouraged by Ward and DeCesare in an effort to
create a pretext for renoving himas mari na manager, in order to
silence his conplaints about the msuse of marina funds. In
support, Heller contends, inter alia, that, as an i mmedi ate result
of his transfer and denotion, Tayl or received an unusual five grade
pronotion and rai se, retroactive for one year

Probable Cause Determination



In a witten decision dated My 30, 2001, DNR s Equal
Qpportunity Enployment Oficer found “sufficient information and
evi dence against [Heller] to support a ‘' Finding of Probable Cause,
in that [Heller] did discrimnate against [Mary Taylor] based on
her gender.” On June 21, SFPS Superintendent Col. Rick Barton
issued a witten reprimand to Heller based on that investigation
and finding. He made permanent the transfer to Poconoke, denoted
Heller’s enploynment grade, mandated that he submt to sexual
harassnment training, and barred him from having any contact wth
Tayl or and fromvisiting Sonmers Cove Mari na.

Thr ough counsel, Hel | er appeal ed t he deci sion to DNR Secretary
Sar ah Tayl or - Rogers on both substantive and procedural grounds. In
a letter dated June 29, 2001, counsel asserted that “the
di sci plinary action undertaken against [Heller] was pronpted by a
di scl osure of managerial and fiscal msconduct[.]” Wen the DNR
Secretary found the action “appropriate” given “the seriousness of
the findings of probabl e cause of sex discrimnation,” Heller again
appeal ed, while reserving his right to assert a Wistle Blower
claim

On August 22, 2001, Heller asserted a Wi stle Blower claimto
the Secretary of the Departnment of Managenent and Budget. The
Director of Audit and Managenment Review investigated and found no
nmerit to the claim Hs report reviews only Heller’'s early

conpl aints about the Great Hope Gol f Course, the pickup truck, and
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DNR s delay in crediting all SCMreceipts, and rejects each one as
the result of Heller’s msunderstanding of DNR s budget and
financial practices. On February 12, 2002, Heller appealed the
decision, asking for an admnistrative hearing before an
adm ni strative | aw j udge appointed by the Ofice of Adm nistrative
Hear i ngs.

A March 26, 2002 settlement thereafter resulted in the DNR
renmoving the witten reprimand fromHeller’s record and upgradi ng
his position at Poconoke. Per agreenent that “this Settl enment
Agr eenent does not affect any clains or defenses by either party in
the Petitioner’s \Whistleblower action appealed to the Ofice of
Adm ni strative Hearings on February 12, 2002,” Heller was free to
pursue his claim under Mryland’s Wistle Blower Law DNR
acknowl edged that “nothing in this Agreenent shall prejudice
[Hel ler’s] Whistle Blower Conplaint or DNR's ability to defend
agai nst sane.”

At the administrative hearing on Heller’s Wistle Blower
claim the SFPS Superintendent Col. Rick Barton testified that the
decision to renove Heller was his alone, and that it was based
exclusively on the EEO Oficer’s probable cause determnation
concerning Taylor’s sexual harassment claim The ALJ refused to
allow Heller to ask Barton about the substance of Taylor’s
conpl aint or to chall enge the probabl e cause determ nati on, hol di ng

that Heller waived any right to do so when he settled for renova
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of the reprimand from his record.

Hel ler was permtted, however, to offer testinony by State
Senator Lowell Stoltzfus and forner House Delegate Charles
McCl enahan. Both | egislators cormmended Heller’s “excellent” work
in inproving the marina and were inmediately concerned about the
i npact of his departure. According to both, when Barton, Dunnyer,
Tayl or - Rogers, and DeCesare were asked why Hel | er had been renoved,
they received two different answers.

Sen. Stolzfus testified that as soon as he heard about
Hel ler’s transfer, he pressed DeCesare for “nore information as to
why you are releasing him” because he “was aware of harassnent
charges which, . . . | heard both sides of that story and wasn’'t
entirely satisfied that that was a reality.” When Stoltzfus
“pushed him further,” saying “there’s got to be sonething else,”
DeCesare “said, well, there’s been sone financial m snmanagenent,”
but “refused to detail me on it.”

Del . Mcd enahan, who was al so a marina slipholder, testified
that he called Ji mDunnyer, the Assistant Superintendent of SFPS,
and also net with Sec. Tayl or-Rogers, along with other Lower Shore
representatives. Each told himhe could not “discuss it wth you
because it's an EEO claim and | can’t give you any information
about that.” MO enahan then arranged a June 28th neeting on the
issue for local government |eaders and marina slip holders. The

day before, DeCesare informed hi mby tel ephone “that M. Hel |l er has
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been renoved permanently from Soners Cove and the reason is for
budget managenent.” At the neeting, however, Barton stated that
“the reason was for an EEOclaim” Md enahan “spoke up,” saying:
“Yesterday | was told by M. DeCesare that it was fiscal problens
and now you're telling nme this. What is the truth?” At that
poi nt, “DeCesare interrupted” MC enahan to say, “l told you that
in confidence.” M enahan responded that he just “want[ed] to
know what the claim is here. So there were two sides of the
story.” At the end of the neeting, based on what they were told,
“we all left there with a feeling it was an EEO claim”
The ALJ issued a witten decision denying Heller Whistle
Bl ower relief for three reasons:
(a) Heller “failed to show that he nade a
protected disclosure under the \Wistle Bl ower

statute:;”

(b) Heller “failed to show he was transferred
in reprisal for his alleged disclosures;” and

(c) Heller’s “al |l egations of fiscal
i npropriety were without nerit.”

Hel l er petitioned for judicial review The Crcuit Court for
Somerset County affirmed the ALJ s deci sion.
Appeal
Heller filed this tinely appeal, raising three i ssues for our
review, which we restate as foll ows:
l. Did Heller nmake a “protected discl osure”

within the purview of the Wistle Bl ower
Law?
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1. Dd the ALJ err in restricting cross-
exam nati on and excl udi ng evi dence
offered by Heller to establish that the
EEO finding was used as a pretext for
renovi ng him as SCM  manager in
retaliation for hi s conti nui ng
di scl osures regarding violations of NR
section 5-908.17

I[1l1. Did the ALJ err in requiring Heller to
prove that his disclosures regarding
fiscal wongdoing were “well-founded”
rat her than nmerely “reasonably hel d”?

W answer yes to the first and second questions. Because we
must vacate the judgnment and remand for further admi nistrative
proceedings on Heller’'s Wistle Blower claim we briefly address
the standard of proof issue for guidance.

DISCUSSION
Maryland’s Whistle Blower Law

The CGeneral Assenbly has nmade it clear that, to ensure that
“‘governnent operates in accordance with the |aw and i n avoi dance
of m smanagenent, nonetary waste, abuse of authority, and danger to
public health and safety[,] . . . . it is essential that classified
State enpl oyees be free to disclose inpropriety in [the] exercise
of their constitutional right of free speech.’” Montgomery V.
Eastern Corr. Institute, 377 Ml. 615, 626 (2003)(citation omtted).

In that respect, “‘enployees who make [protected] disclosures .
serve the public interest by assisting in the elimnation of

fraud, waste, abuse, and unnecessary Governnent expenditures.

Id. at 632 (quoting legislation enacting analogous federal
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statute).

“Maryland’s Whistle Blower Law . . . prohibits a reprisa
against a State enployee who nmkes a protected disclosure” of
i nformati on that he or she reasonably perceives as evidence of a
serious abuse of governnental authority, including inter alia
“gross m snmanagenent” of public funds and violations of law. See
id. at 625. The statute “is designed to protect enpl oyees who ri sk
their own personal job security for the benefit of the public.”
Willis v. Dep’t of Agriculture, 141 F.3d 1139, 1143 (Fed. Gr.
1998). In language simlar to its federal counterpart, see
Montgomery, 677 M. at 625, Maryland’ s statute provides:

[A] supervisor, appointing authority, or the
head of a principal unit may not take
any personnel action as a reprisal against an

employee who:

(1) discloses information that the employee
reasonably believes evidences:

(1) an abuse of authority, gross
mismanagement, or gross waste of money;
[or]
(ii1) a violation of law|. ]
SPP § 5-305 (enphasis added).
“*The purpose of this subtitle is to prohibit any State
appoi nting authority fromusing a personnel action as aretaliatory
nmeasure against an enployee . . . who has nade a disclosure of

illegality or inpropriety.” Montgomery, 377 MI. at 626 (quoting

preanble to House Bill 616). Thus, whistle bl owers nust show both
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a protected disclosure and an inperm ssible reprisal

di sclosure.? See id.

The procedur al

are succinctly summari zed as foll ows:

Janes

An aggrieved person my elect to file a
grievance wth the appointing authority or to
file a conplaint wth the Secretary of
Personnel within six nonths of the date the
enpl oyee knew, or should have known, of the
violation. After receiving the conplaint the
secretary shall I nvestigate it. If the
secretary determines that there has been a
violation, the secretary shall take renedi al
action, which may include renoving i nformation
from the conplainant's personnel file,
requiring hiring, reinstatenent, or pronotion
of the conplainant, requiring paynent of
backpay, requiring granting the conplai nant
| eave or seniority, and reconmendi ng or taking
di sci plinary action agai nst the individual who
caused the wviolation. If the secretary
determ nes there has not been a violation, the
secretary shall dism ss the conplaint.

The conpl ai nant nay appeal the decision
of t he Secretary to t he Ofice of
Adm ni strative Hearings wthin 10 days of
receiving it, or may request an appeal if the
Secretary fails to issue a decision within 60
days of the filing of the conplaint. The
Ofice of Admnistrative Hearings shall
conduct a hearing on the appeal ; a conpl ai nant
who prevails on appeal nay be awarded any
appropriate relief avai |l abl e from the
Secretary of Personnel, and may al so recover
the <costs of litigation and reasonable
attorney fees. Either the conplainant or the

appoi nting authority may seek judicial review

of the decision issued after the hearing.

O Castagnera, Andrew P. Mrriss, Patrick

J.

for that

aspects of asserting a Wiistle Blower claim

Ci hon,

Termination of Employment 8 23:21 (database updated through Aug.
2004) (footnotes omtted). See SPP 88 5-301 et segq.
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Standard Of Review

Qur narrow role in reviewing an adm nistrative adjudication
““islimtedto determning if thereis substantial evidence in the
record as a whol e to support the agency’s findi ngs and concl usi ons,
and to determne if the adm nistrative decision is prem sed upon an
erroneous conclusion of law.” 1d. at 625 (citation omtted). Wth
respect to the agency’s interpretation and application of a statute
that it admnisters, we give sonme deference to the agency’s
position since it is presunmed to draw on its own expertise in the
field of its endeavor. See id. at 626. But we need not give such
weight to an agency’'s interpretation of a statute when that
| egi sl ation concerns matters outside its area of expertise. See
Haigley v. Dep’t of Health & Mental Hygiene, 128 Ml. App. 194, 216
(1999).

I.
Heller Made A Protected Disclosure

A.
Identifying What Is Protected

“IMaking a disclosure protected by the [Wistle Bl ower Law
fundanentally is different froma governnent enpl oyee conpl ai ni ng
about, or grieving, how he or she is treated by his or her
supervi sor.” Montgomery, 377 Md. at 633. This lawis not designed
to protect an enployee who conplains about discrimnatory,
har assi ng, or ot her objectionabl e wor kpl ace behavi or by supervi sors

and officials, because there are other adm nistrative and judi ci al
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remedi es in such circunstances. See, e.g., id. at 629-42 (enpl oyee
gri evance conpl aining that supervisor’s “derogatory demeanor and
belittling coments” created hostile work environnent was not a
protected disclosure).

To determ ne whether a particular disclosure falls within the

purview of the statutory protection for revelations of “gross

m smanagenent,” “abuse of authority,” and “violations of |law,” the

Court of Appeals has relied on federal | aw construing the anal ogous
federal statute, the Wistleblower Protection Act (WPA). See id.
at 640-41; 5 U S. C. § 2302(b)(8). I n Montgomery, the Court of
Appeal s described the types of inproprieties the disclosure of
whi ch may be redressed under the \Wistle Bl ower Law

. “Gross msmanagenent” neans “‘a nmanagenent action or inaction
that creates a substantial risk of significant adverse inpact
upon the [governnent] agency’'s ability to acconplish its
mssion.”” Id. at 640 (citation omtted). One exanple m ght
be a governnment physician’s public conplaint about “delays in
setting industry standards [for preventive nedicine] which
inmperiled mllions of workers, but benefitted industry.”
Montgomery, 377 Ml. at 626 n.7.

. “Abuse of authority” is “‘the arbitrary or capricious exercise
of power by a [governnent] official or enpl oyee that adversely
affects the rights of any person or that results in personal
gain or advantage to hinself or to preferred other persons.’”

Id. (citation omtted). Exanmpl es include “msuse of
governnent equi pnent or know ng approval of falsified tine
sheets.” Id.

. Finally, a disclosure regarding an alleged “violation of | aw

requires not only an identification of |awbreaking conduct,
but also that the reporting enployee is “noved by a concern
for the public well-being” and has “a reasonabl e belief that
he or she is disclosing such a violation.” Id. The
“reasonabl e belief” test is an objective one. See id.
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Thus, a common thenme for all protected disclosures is that they
nmust relate to a perceivedillegality or inpropriety “of the public
sort.” See id. at 641.

B.
Heller’s Protected Disclosures

Hel | er argues that the circuit court and ALJ erred in ruling
t hat he did not nake a protected disclosure. According to Heller,
he made many protected disclosures, both witten and oral. He
asserts that, even though the ALJ did not find Heller’s allegations
regarding his oral statements to be credible, she commtted clear
error in finding that none of the docunents he offered qualified as
a disclosure that he “reasonably believed” would “evidence”
“violations of law.”

First and forenost, Heller points to a January 13, 2000
menor andum t hat he and Taylor wote to Joseph Ward, and copied to
DNR s Regional Director, Daryl DeCesare. This nmeno responded to a
Decenber 16, 1999 neno from Ward concerning the mari na budget and
possi bl e cutbacks that m ght be necessary to stay within it. In
his nmeno, Heller clainmed to repeat prior conplaints about the
del eterious effects of what he viewed as DNR s continuing policy
and practice of treating SCM as a “cash cow’ to fund other DNR
facilities, equipnent, and personnel:

W now appreci ate why our customers were
so vocal when we cane onboard with their
outcry, “A MARINA IS NOT A PARK!” It is very

obvious that there is little understandi ng of
what it takes to run Soners Cove Marina. W
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appear to be chastised on nost |evels for
performance that gave DNR a 180° turn around
in one year. W feel that we are being told
to turn our backs on the progress we have nade
and let it regress to its forner state.

Your point is well taken that the present
Marina Budget can not support the proper
operation of the Marina, especially when we
are used as a “CASH COW”. Your bal ancing [ of]
the budget - Fiscal Year 2000 Sonmers Cove
Marina revised on 12/6/99 Menop is a superb
pi ece of work that shows at least $158,000.00
has been removed from the Somers Cove Fund.
Today you informed us that an additional
$100, 000 was taken out of O1.

We all know that the FY 1999 attainment
should have given the Marina a $623K budget,
not the $405K budget that was given us. Look
at the figures:

You found 158K

From 01 add 100K

(Add someone’s Non-Compliance with

the Associated Code of MD Article 5-
908.1 Somers Cove Marina Improvement
Fund 623K - 405K =) 218K

This brings us to a total of at least

476K which we have been shorted.

For the past SIX MONTHS we have been
telling DNR that a person or persons have been
in violation of Article 5-908.1 and we have

been told not to pursue this matter. The
abuse has not been corrected and in fact has
escalated. Please do not expect to hold us

accountable for this if it is found in an
audit and we are questioned as to why we did
not “Blow The Whistle”. Does this not rem nd
you of past Marina Managenent practices?

Si nce January 2, 2000, our attai nnent has
been $60,357.00 and our YTD attainment is
$361, 359. 00. Qur projected attainnent is
$720,000.00. . . . We will of course conply
with your nmeno and provide the very best
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service when we are here. . . . We are deeply
concerned about the impact this will have on
the Marina’s performance and reputation due to
the Office Hours, Office Closures, Guard
Coverage and the wunavailability of Fuel
Service. . . . (Enphasis added.)

Hel | er argues this qualifies as a protected disclosure because
it reports violations of NR section 5-908.1's restrictions on the

use of funds generated by the marina and on the use of funds

appropriated for the marina budget. In his view, the neno
satisfies all “elenents of a protected disclosure under Section 5-
305.”

The January 13, 2000 neno alleges that DNR is engaging in
prohi bited fiscal practices that collectively harm the public
interest by msusing noney the |egislature has earmarked for the
marina. |t conplai ns about $258, 000 i n appropriated funds “renoved
fromthe Soners Cove Fund,” and an additional $218,000 in marina
revenue (attainnment) that allegedly was not tinely credited to the
Fund. It explicitly invokes NR section 5-908.1 and discusses a
need to “blow the whistle” on such practices. Finally, it decries
the harmto public services provided by the marina, and that “the
abuse has not been corrected and in fact has escal ated.”

In her witten decision, the ALJ acknow edged that this meno
“contains an[] allegation . . . that Soners Cove funds are being
used i nproperly[.]” She nonethel ess concluded that this nmeno does
not qualify as a protected disclosure because it

does not contain any specific information as
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to where funds were allegedly inproperly
diverted. In addition, it does not identify
to whom the Conplainant allegedly nade such
di scl osures during the |ast six nonths.

An additional problem with the .
al l eged disclosures is that they all appear to
be made to M. Ward and M. DeCesare . :
[1]f [Heller] is accusing soneone, or nore
t han one person, who works at DNR headquarters
in Annapolis of inproperly diverting funds,

then reporting this to his inmediate
supervisor and his supervisor does not
constitute blowing the whistle. The

Conpl ai nant woul d have to make such
di scl osures to soneone who is in a position to
address the problem such as a high ranking
official at DNR or to an outside agency that
coul d conduct an investigation.

Thus, | find that the Conplainant has
failed to show that he nade a protected
di scl osure under the Wi stl ebl ower statute.

W find | ogical and legal errors in this analysis. First, we
do not agree that the neno should be disregarded because Heller
failed to specify “where funds had allegedly been diverted.”
Hel l er all eged that the funds were being used for purposes outside
the marina, in violation of NR section 5-908.1. Since that is the
only perm ssible use for marina funds, Heller did not have to trace
the funds to another specific destination in Annapolis or
el sewher e. In any event, DNR does not dispute that Heller
attenpted to identify where he believed certain funds had been
diverted in previous and subsequent correspondence with DNR

managenent. |1 ndeed, DNR presented the testinony of SFPS Director

Barton that he and ot her DNR managers personally spoke with Heller
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regardi ng his concerns about the matters he rai sed shortly after he
cane to work at the marina

Nor should Heller’s neno be di sregarded on the ground that it
failed to identify the persons to whom he reported his concerns
during the “six nonths” prior to this nmeno. As noted, SFPS
Director Barton testified on behalf of DNRthat Hell er spoke to him
about his specific concerns early in his tenure at the narina
Further, even if Heller had not previously disclosed his concerns,
it is enough that this neno alleging violations of | aw was sent to
Ward and copied to DeCesare, the two DNR managers who supervi sed
Hel I er, both of whom had sone responsibility for fiscal policies
and practices affecting the marina, and both of whom |ater
participated in the events that led to Heller’'s renoval.?

Finally, we disagree wwth the ALJ's conclusion that this nmeno
does not constitute blowi ng the whistle because it was directed to
Ward and DeCesare. To be sure, “[t]he purpose of the [Wistle
Blower Law] is to encourage governnent personnel to disclose

gover nment wr ongdoi ng to persons who may be in a position to renmedy

At the adm nistrative hearing, Heller was questioned about a
February 7, 2000 nmenmo from Ward responding to Heller’s January 13
meno. Heller testified that, although he never saw that neno until
di scovery in this case, Ward made the same acknow edgenent to him
orally that he made in his nmeno — that Ward “agree[d] that Soners

Cove has been utilized as a ‘cash cow ,” “that there needs to be
sone budget reform” and that he was “tired of hearing about
5-908.1." Despite its relevance as evidence of Ward’ s reaction to

Hell er’ s protected disclosure, counsel for Heller did not nove the
adm ssion of Ward s neno.
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t he probl emw thout fearing retaliatory action by their supervisors
or those who m ght be harnmed by the disclosures.” willis, 141 F.3d
at 1143. For that reason, a disclosure “directed to the wongdoers
thensel ves is normal |y not viewabl e as whistleblowng.” Horton v.
Dep’t of Navy, 66 F.3d 279, 282 (Fed. Cir. 1995), cert. denied, 516
us 1176, 116 S. CO. 1271 (1996). Nor are conplaints to
supervisors voicing nere dissatisfaction wth a superior’s
deci si on.

Di scussi on and even di sagr eenent W th

supervi sors over job-related activities is a

normal part of nost occupations. It is

entirely ordinary for an enployee to fairly

and reasonably disagree with a supervisor who

overturns the enployee’ s decision. I n

conplaining to his supervisors, [the alleged

whi st | ebl ower] has done no nore than voice his

di ssatisfaction with his superior’s decision.

He has taken no action to bring an issue to

the attention of authorities in a position to

correct . . . illegal activity.
willis, 141 F.3d at 1143.

But Heller’s conpl aints were not about w ongdoi ng by Ward and
DeCesare; instead they addressed the policies and practices
est abl i shed by DNR budgeting authorities. Nor are we aware of any
requi renent that whistle blowers nust bypass their inmmediate
supervisors in order to make protected disclosures. In this
i nstance, Heller had good reason to make disclosures to Ward and
DeCesare, just as he had also nade them to SFPS Superi ntendent

Barton and to DNR budget officials. As a factual matter, both Ward

and DeCesare were “high[er] ranking officials at DNR ™ wth
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managenment authority to pursue Heller’s “cash cow’ concerns “up the
chain” at DNR DeCesare managed SFPS facilities throughout the
Eastern Shore; Ward nanaged two of those facilities. Neither one
created the official DNR fiscal policies and practices that Heller
chal |l enged. Ward signal ed that he woul d pursue the changes sought
by Heller by assuring Heller that he agreed that changes in the
budget and budgeting process should be nade for the benefit of
Sonmers Cove Marina, even if he ultimtely did not view the
chal | enged practices as viol ati ons of section 5-908.1. W concl ude
that both WArd and DeCesare were in a position either to correct
sonme of the all eged violations of section 5-908.1, or to bring that
special fund restriction to the attention of other DNR managers
and/or outside authorities who mght succeed in changing DNR s
fiscal policy and practices with respect to the marina, as required
under willis. Indeed, both necessarily would be involved in any
correction of the allegedly illegal DNR practices Heller

chal | enged. *

“This is a fundanmental distinction between whistle bl ow ng by
government enpl oyees for the benefit of the public at large and
whi stle bl owi ng by private sector enployees for the benefit of a
di screte group of individuals. The | anguage of SPP section 5-305
reflects the General Assenbly’s policy of encouraging state
enpl oyees to report information that serves the public interest by
exposi ng and elim nating governnental violations of the law. For
that reason, state enployees may make disclosures to any
governnental authority who is in a position to correct the all eged
illegality. Cf. willis, 141 F.3d at 1143. Al t hough Maryl and
common | aw i n sone circunstances affords relief to whistle blowers
in the private sector through a cause of action for wongfu

(continued. . .)

25



In this critical respect, Heller’s disclosure differs from
ot her supervisor disclosures that did not qualify as protected
di scl osures. For exanple, in willis, a Departnent of Agriculture
I nspector conplained to his supervisors about their decisions to
reverse six of his findings that farnms did not conply wth USDA
conservation plans. The Federal Circuit Court of Appeals held that
“WIllis’s conplaints to supervisors are not di sclosures of the type
t he WPA was desi gned to encourage and protect” because they did “no
nore than voice his dissatisfaction with his superiors’ decision.”
willis, 141 F.3d at 1143.

In contrast to WIllis, Heller did not wite the January 13
meno in order to challenge a particular decision by Ward or
DeCesare. Rather, his disclosures and conplaints were part of a
canpaign “to bring an issue to the attention of authorities in a
position to correct fraudulent or illegal activity” or otherw se

“tocorrect . . . abuse.” 1d. W read Heller’s nenp as an effort

4(...continued)

di scharge in violation of public policy, private whistle blowers
who seek to report alleged violations of law nust do so to |aw
enforcenent authorities. See Wholey v. Sears Roebuck, 370 Mi. 38,
(2002) (Sears enployee who was fired after internally reporting
suspected crimnal activity of another enployee to co-workers and
supervisors did not have a wongful discharge tort claim because
publ i c policy exception to enploynent at will doctrine applies only
to private whistle blowers who report such wongdoi ng to police or
ot her law enforcenent authorities); King v. Marriott Int’l, Inc.,
No. 175, Sept. Term 2004, 2005 WL 170685, *6 (Md. C. App.)(filed
Jan. 27, 2005)(Maryl and | aw governi ng wongful discharge does not
“recognize a public policy in favor of [private] enployees who
reported corporate wongdoing to internal authorities |Iike
supervi sors”).
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to disclose information that would persuade Ward and DeCesare to
participate in “blowing the whistle” on the allegedly continuing
viol ati ons of section 5-908. 1.

For simlar reasons, Heller’'s nmeno differs from the
unprot ect ed di scl osures addressed i n Horton. There, a probationary
Marine Corps librarian alleged that he was disciplined for
conpl aining that his supervisor and co-workers slept on the job,
were chronically tardy, failed to tinely process nore than 3,000
books, and falsified tine cards. The Federal Crcuit agreed that
t he enpl oyee’ s oral disclosures concerning these practices were not
protected because “these criticisns were made directly to the
per sons about whose behavior M. Horton conpl ai ned, ostensibly for
di sciplinary or corrective purposes.” Horton, 66 F.3d at 282.

In contrast to Horton, Heller did not seek disciplinary
nmeasures against Ward or DeCesare; nor did he conplain about a
particul ar decision nmade by Ward or DeCesare. Rat her, Heller
sought to persuade and enlist both of his supervisors in correcting
DNR accounti ng, budgeti ng, and appropriation policies and practices
that none of them nmade unilaterally, but that all three together
m ght collectively seek to change.

Anot her | ogical problemw th the ALJ s concl usion that Hel |l er
di d not make a protected disclosure stens fromthe ALJ overl ooki ng
ot her docunments when she concl uded that the January 13 neno is the

“only” one in which Hell er seeks to i nformDNR nanagenent about the
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m suse of SCM funds. The record undisputedly shows that, in
subsequent correspondence wth various DNR rmanagers, Heller
provi ded additional information to support his contentions.

. On February 14, 2000, Heller wote to DeCesare and Ward t hat
“it is time for a pay-back” of the “$223K [taken by DNR
headquarters in Annapolis] fromFY99's attai nnent which is 36%
i nstead of the normal 12% reserved for DNR overhead.?®

. On February 18, 2000, Heller responded to a request for an
update on the marina budget, providing figures that he
asserted woul d support his conplaint that DNR failed to give
the marina appropriate credit for its revenue (attainnent).
In an effort to boost the FY 2001 and FY 2002 budgets, Heller
advi sed Ward and DeCesare that

SCM s FY99 budget was $448K and our attai nnent
was $623K.

The budget for FY2000, prepared two years ago,
is $405K. Qur projected attainment is $710K

. In a July 19, 2000 self-evaluation, which Heller was
instructed to bring to his annual Performance and Pl anning
Eval uati on neeting for discussion with Ward, Hell er responded

to the question: “Wat could be done or changed to hel p you
do your job better?” Heller wote: “insure conpliance with
5-908.1 SCM I nprovenent Fund at all Ilevels.” Ward

éiénéd the form indicating that he had reviewed it.

. On Novenber 6, 2000, Heller sent Ward, DeCesare, and anot her
DNR supervi sor a nenorandum challenging itens |listed on the
“green sheets” that DNR uses to report revenue and expenses.
E387. After item zing specific expenditures and credits,
Hel l er raised a nunber of “questions and concerns.” For
exanpl e, he pointed to apparently duplicative encunbrances in
t he amount of $14, 317 for a “Ford Pickup” in both FY 2000 and
FY 2001, as well as a separate encunbrance for $11,600 in
“noney to repaint the Museum and the O fice Building” for
whi ch SCMwas charged. Heller also clainmed that he still had
not been provided a copy of the “actual budget” four and a

°Speci al funds such as the SCM Fund nay be charged with a pro
rata share of departnental overhead expenses, pursuant to NR
section 1-103(b)(2).
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half nmonths into the fiscal year, that he had not been

“included in the budget process,” and that the “very

conpr ehensi ve busi ness pl an” prepared for and submtted to DNR

was not being followed for budgeting.

We hold that the January 13, 2000 neno and these docunents,
along with Barton’s testinony about his discussions with Heller
collectively establish that Heller disclosed a “violation of |aw
by identifying the | awbreaki ng conduct, i.e., the m suse of funds
earmarked by the Ceneral Assenbly for the use of Soners Cove
Marina, to DNR nanagers who were in a position to correct the
al | eged viol ati ons.

DNR does not dispute that Heller’s conplaints were notivated
by his concerns for the marina and its patrons. Thus, Heller also
establ i shed that he was “noved by a concern for the public well-
bei ng.”

As to the final requirenment for a Wistle Blower claimbased
on “violation of |law’ disclosures, we find Heller showed that, at
the time he was conpl aining to DNR managers, he had a reasonabl e
belief that he was disclosing a violation of NR section 5-908. 1.
The “reasonabl e belief” standard requires us to nmeasure objectively
what Heller knew and believed at the tinme he nmade these
di scl osures, rather than what DNR of fi ci al s knew and bel i eved, what
Hel l er later | earned, or what DNR and the ALJ ulti mately concl uded.
See Montgomery, 377 Ml. at 625; Horton, 66 F.3d at 283. Thus, the

fact that DNR officials considered Heller’'s conplaints to be

wi thout nerit does not prevent us from concluding that Heller had

29



an obj ectively reasonabl e belief that he was discl osing viol ations
of NR section 5-908. 1.

On that m xed question of fact and | aw, the docunents revi ewed
above clearly profess Heller’s conviction that DNR vi ol ated secti on
5-908.1. The problens cited by Heller mrror the problens cited by
the General Assenbly’s auditors, including the inproper failure to
credit certain DNR accounts and the prohibited transfer of special

funds for non-restricted uses.?® DNR s auditor testified that

The first finding in the February 2002 report states that DNR

improperly transferred fiscal year 2000
expenditures totaling approximately $2.8
million between programs, and in some cases
between funding sources, because certain
programs exceeded their budgeted
appropriations and funding was available in
the other programs to cover the shortfall.
| nstead, a budget anendnent to transfer the
related appropriations should have been

r equest ed. These transfers increased total
expendi tures charged agai nst the General Fund
by approxi mat el y $351, 000. Adequate

documentation was not available to support the
propriety of the transfers between funding
sources. Because many of the Department’s
special funds are restricted by 1law for
specific purposes, indiscriminate transfers of
expenditures could have resulted in special
funds being used for inappropriate purposes.

Some of these conditions were commented upon

in our two preceding audit reports. (Enphasis
added.)

Al though DNR s auditor testified w thout objection that his
superior in the Departnent orally advised himthat these findings
did not relate to SCM funds, there was no evidence to corroborate

(conti nued...)
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Hel ler’s concerns, as he later restated them in his August 2001

Wi st e Bl ower conplaint, were “[v]ery good questions,” evenif, in
his view, a technical investigation and explanation of DNR s
fundi ng, accounting, and budgeti ng process ultinmately support DNR s
position that there was no “mlking” of SCM Funds. The DNR
investigator, the ALJ, and the circuit court all enphasized that
Heller’s conplaints |acked nerit, though we note that none
expl ai ned why DNR could use funds earmarked for Soners Cove for
personnel or property at other DNR facilities when section 5-908.1
prohibits that. O significance to this appeal, however, is that
none proceeded to consider the material question for purposes of
assessing whether Heller’'s comuni cations qualified as protected
di scl osures, i.e., whether Heller nade themin a good faith belief
that SCM funds were being used in violation of section 5-908. 1.
W hold that, through his January 13, 2000 neno, his
di scussions wi th DNR managenent, and his other witten conplaints

to his DNR supervisors, Heller made protected disclosures all eging

that DNR policies and practices with respect to revenue generated

5C...continued)

t hat hearsay, fromeither the superior or the i ndependent author of
these reports regarding the specific funds that had been m sused.
In any event, there was no evidence that Heller realized that the
di sapproved practices cited in the audits did not relate to Soners
Cove Marina, so that, at the time Heller conplained that SCM was
being “m | ked” as a “cash cow,” a fact finder m ght determ ne that
he reasonably believed he was di sclosing fiscal practices that had
been criticized by auditors and prohibited by section 5-908. 1.
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by Somers Cove Marina and funds appropriated for the nmarina were
prohi bited by NR section 5-908. 1.

II.
Heller Must Be Permitted To Challenge
DNR’'s Probable Cause Determination To Show Pretext

As alternative grounds for judgnent in favor of DNR, both the
ALJ and the circuit court concluded that Heller failed to prove
reprisal for any allegedly protected disclosure. This conclusion
rests squarely on Col. Barton’s testinony that the probable cause
determination nade by DNR s EEO Oficer was the sole reason he
renoved Heller fromhis post at the marina.

Hel | er does not contest that Barton’'s testinony constitutes
substanti al evidence in support the ALJ's “no reprisal” finding.
I nstead, he argues that the ALJ deni ed hi ma nmeani ngful opportunity
to challenge Barton’s testinony. |In particular, Heller contends
that the ALJ erred in restricting his cross-exam nation of Barton
and i n excluding other evidence concerning Taylor’s conplaint and
t he ensui ng i nvesti gati on and probabl e cause determ nati on. Heller
conplains that these inpermssible restrictions prejudiced his
ability to underm ne Barton’s credibility regarding the basis for
his decision to transfer Heller, by preventing himfrom offering
evidence that the probable cause determination rests on a

guestionabl e factual, procedural,’ and | egal foundation. W agree

I'n challenging the reprimand, Heller asserted, inter alia,
that “the disciplinary action taken was not in conpliance with §
(continued. . .)
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with Heller that he is entitled to question Barton and ot hers, and
to offer other relevant docunents and testinony, in an effort to
chal | enge Barton’s testinony regarding his notive for the transfer
deci si on.

In aretaliation case, after the enployer offers evidence of
a non-retaliatory reason for the challenged personnel action, the
enpl oyee nust be afforded an opportunity to present rebuttal
evi dence that the enployer’s asserted reason is pretextual. See
Nerenberg v. RICA of Southern Md., 131 M. App. 646, 662, cert.
denied, 360 M. 265 (2000); Killian v. Kinzer, 123 Ml. App. 60, 68,
cert. denied, 352 M. 311 (1998). The enpl oyee’s evidence of
pretext is often circunstantial, as it is here.

To prove retaliation for his whistle blow ng disclosures,
Heller had to show that the disclosures were “a contributing
factor” in the decision to transfer him See willis, 41 F.3d at
1143. In an effort to do that, Heller sought to challenge the
credibility of Barton’s “sole consideration” testinmony wth
evidence that Taylor’s conplaint was used as a pretext. W
conclude that the ALJ's rulings denied Heller a neaningful

opportunity to nmount that chall enge.

(...continued)
11-106 of the State Personnel and Pensions Article, in that the
appoi nting authority never net with himand considered nmitigating
circunstances prior to inmposing discipline,” and “in that it was
taken later than 30 days after the appointing authority had
acqui red knowl edge of the alleged msconduct for which the
di sciplinary action is inposed.”

33



As a threshold matter, we shall hold that, in settling his
grievance, Heller did not waive his right to challenge DNR s
probabl e cause determ nati on during the proceedi ngs on his Wistle
Blower claim To the contrary, by explicitly preserving his right
to pursue his Wiistle Blower claim which is necessarily prem sed
on an allegation that Taylor’s conpl aint was “cooked up” with the
aid and/ or approval of DNR nanagenent, Heller also preserved his
right to offer evidence that the probabl e cause deterninati on was
an unjustified cover up for reprisal.

At the heart of Heller’'s attenpt to prove pretext is the
credibility of Barton’s testinony that he had sole responsibility
for the decision and that the probabl e cause determ nati on was the
sole consideration in that decision. Thus, the circunstances
surroundi ng Taylor’s conplaint and DNR s response to it are highly
relevant to the critical issue of whether Heller’s protected
di scl osures regarding violations of section 5-908.1 were a
contributing factor.

The ALJ's restrictions on Col. Barton’s cross-exam nation
prevented Hel l er fromchal |l enging Barton’s credibility by expl oring
t he circunst ances surroundi ng Tayl or’ s conpl ai nt and DNR s response

toit.® Although Heller was pernmitted to elicit from Barton that

8The ALJ's rulings did not preclude Heller from questioning

DNR of fi ci al s about other relevant matters, including (1) direct or
i ndirect comrunications concerning Heller’'s conplaints about
violations of section 5-908.1; and (2) know edge of either the
(conti nued. ..)
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he had no “personal know edge” regarding Taylor’s conplaint or the
DNR i nvestigation, and to present testinony by Sen. Stoltzfus and
Del . McC enahan t hat DeCesare personally acknow edged to themt hat
Hel ler was renoved for fiscal and budgeting reasons, the ALJ
ot herwi se prevented counsel from challenging Barton’s testinony
t hat he al one nmade the decision to transfer Heller and that he nade
the decision to permanently transfer and denote Heller based
“solely” on the May 30, 2001 probabl e cause determ nati on.

For exanple, Heller should have been permtted to question
Barton about his role, if any, in the prelimnary decision to
transfer Heller prior to either the EEO investigation or the
probabl e cause deternmination; a reasonable fact finder could view
evi dence that Barton participated, recomrended, or supported this
i mredi ate action as evidence that the investigation and probable
cause determnation were nerely post hoc “w ndow dressing.” In
addition, Heller was entitled to explore with Barton and ot her DNR
officials whether, in Iight of DNR policy and past practices, the
substance of Taylor’s conplaint nerited the investigation and
di sciplinary action that was taken against Heller; for exanple,
evidence that |ess drastic neasures are preferred DNR policy or

practice for conplaints of “disconfort” due to fear that a

8. ..continued)
publ i c conpl ai nts regardi ng viol ati ons of section 5-908.1, the 1999
| egi slative audit, or the audit that was underway when Heller was
renoved.
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conplaint may be lodged in the future mght support Heller’s
pretext claim Simlarly, Heller was entitled to question Barton
and other DNR officials about why his reports alleging that Tayl or
was seeking a personal relationship or an opportunity to assert a
hostil e environment claimwere apparently disregarded for nonths,
wher eas Tayl or’ s conpl ai nt received i medi ate attenti on and acti on.

Such evidence is relevant to the extent it supports or refutes
Heller’s contention that DNR managenent encouraged and/or seized
upon Taylor’s conplaint as an opportunity to silence Heller’s
per si stent di scl osures concerning viol ati ons of section 5-908.1, at
a time when outside scrutiny on that issue was “heating up” in the
public and | egislative arenas. In concluding that Barton al one
acted on the sole basis of the probable cause determ nation, the
AL) rejected Heller’s pretextual reprisal claim Because the
evidentiary record upon which the ALJ nade her factual
determination that there was no reprisal did not include rel evant
evidence that should have been <considered in nmaking that
determ nation, we nust remand for a de novo adm ni strative hearing

on the fundanmental factual issues raised by Heller.® |n doing so,

‘W& are not persuaded otherwi se by the fact that the Wistle

Bl ower Law does not prevent DNR from taking “a personnel action
that would have been taken regardless of a disclosure of
information,” or that an executive branch enpl oyee who viol ates
St ate sexual harassnment and gender discrimnation policies may be
di sciplined. See SPP § 5-215; SPP § 5-302(b). These rules do not
apply as a matter of law, at least as long as there are materi al
di sput es over whether Hell er violated State di scrimnation policies
(continued.. .)
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we enphasi ze that we do not express any view regarding the nerits
of Heller’'s Wiistle Blower claim

ITI.
“Reasonable Belief” Standard For Whistle Blowers

The ALJ found that Heller’s “all egations of fiscal inpropriety
were without nerit.” Heller argues that this is the wong standard
for evaluating a Wistle Bl ower clai mbecause the | aw protects not
only enpl oyees who turn out to report true violations of the |aw,
but al so enployees who disclose “information that the enployee
reasonably believes evidences” a violation of |aw See Fine v.
Ryan Int’1 Airlines, 305 F.3d 746, 752 (7' Cr. 2002)(enployee
al l eging retaliation need not prove actual governmental abuse, only
enpl oyee’ s reasonabl e belief that there was abuse). Thus, Heller
asserts, he is not obligated to show that his allegations of
inpropriety and illegality are neritorious, but nerely to show
that, at the tine he nmade them they were “well-founded.”

DNR agrees that the correct standard for a Whistle Blower
claimis whet her the enpl oyee had an objectively reasonabl e beli ef
that his disclosure evidenced a violation. See Montgomery, 377 M.

at 641. On renand, that standard nust be appli ed.

°C...continued)

and whether the untested probable cause determnation was a
legitimate justification for the transfer. As explai ned above, the
di spute over whether any gender discrimnation occurred was not
finally litigated due to the settlenent. As for whether the
probabl e cause determ nation, by itself, is the sole and justified
reason for Heller's transfer, Heller is entitled to a new
adm ni strative hearing on those questions.
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JUDGMENT VACATED AND CASE
REMANDED TO THE CIRCUIT COURT
FOR SOMERSET COUNTY WITH
INSTRUCTIONS TO REMAND THE CASE
TO THE DEPARTMENT OF MANAGEMENT
AND BUDGET FOR FURTHER
ADMINISTRATIVE PROCEEDINGS
CONSISTENT WITH THIS OPINION.
COSTS TO BE PAID BY APPELLEE.



