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The appellant, Frederick Herd, was convicted in the Crcuit
Court for Baltinmore Gty by Judge Paul A Smith, sitting without a
jury, of burglary in the fourth degree. The appellant, a |licensed
bai | bondsnman, asserted as a defense his allegedly reasonabl e beli ef
that he was entitled to enter the prem ses in question.

Before even reciting the Iist of subtle and perpl exing i ssues
raised by this appeal, it behooves us to note that this case was
submtted to Judge Smith on an agreed statenment of facts. I t
shoul d serve as a classic illustration of the frequently overl ooked
truth that sinply because a defendant submts on an agreed
statenent of facts, forbearing to require the State to call a
single fact witness and abjuring any right to cross-exanmne a
single accuser, such a choice of trial nodalities by no neans
inplies that the procedure is the functional equivalent of a guilty
plea. In this regard, see Atkinson v. State, 331 Mi. 199, 203 n. 3,
627 A.2d 1019 (1993)(“Although this procedure should not be used
when there are significant witness credibility questions, we have
approved of it in the past when the parties sought to argue solely
legal questions at trial.” (Enphasis supplied)); lngersoll v.
State, 65 MI. App. 753, 761, 501 A 2d 1373 (1986) (“W concl ude, as
we did in Ward, that neither the reported cases of the Court of
Appeal s nor of this Court ‘stand for the broad proposition that any
“not quilty plea with an agreed statenent of facts” is now to be
regarded as “the functional equivalent to a guilty plea.”’”); Ward
v. State, 52 Md. App. 664, 670-73, 451 A 2d 1243 (1982).

No nmere functional equivalent of a guilty plea would give rise
to the fiercely contested | egal issues with which the trial judge
had to grapple and with which we nust now cont end:

1) VWhat precisely is the mens rea of fourth-
degree burglary and what is the inpact on
that nmens rea of a defendant’s reasonabl e
belief that he was entitled to nake the
intrusion in question?

2) Wth respect to such reasonable belief
(or the absence thereof), to which party
is allocated 1) the burden of initial
production, 2) the burden of ultimte
persuasion, and 3) what is the |evel of
persuasi on that nust be satisfied by the
party carrying that burden?
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3) Did the trial judge, sitting as a jury,
apply t he appropriate bur den of
persuasion, both as to its allocation and
as toits required level of certainty, to
his ultimate, conclusory fact finding on
this issue of reasonable belief?

4) Were the uncontested facts, recited in
the agreed statenent, legally sufficient
to support the verdict?

The Agreed Statement of Facts

The narrative of events set out in the agreed statenent of
facts self-evidently was not in dispute. Frederick Herd, the
appellant, was at all relevant tinmes enployed by Courtside Bai
Bonds (hereinafter “Courtside”) as a bail bondsman. Herd' s duties
i ncl uded t he apprehension and arrest of fugitives.

On August 9, 1996 Steven Winer, the operator of Courtside,
i nfornmed Herd that James Askins, one of Courtside’'s clientele, had
failed to appear for trial and that a warrant had been issued for
Askins's arrest. Askins had been released on a bond of $10,000
put up by Courtside on the charge of violation of probation. Herd
was instructed by Winer to find Askins. Accordi ngly, Herd,
Wei ner, and two ot her bail bondsnmen (Parsons and Doran) enpl oyed by
Courtside went to Askins's l|last known address at East WMadison
Street. Wile at that residence the three nen “learned that M.
Askins was no longer residing at the Madi son Street address.” They
were advised by a fermale that Askins “was presently staying at 924
Abbott Court, which is also located in Baltinore Gty.” No further
details were provided regarding what relationship, if any, that
worman may have had to Askins. Herd and his conpanions then went to
924 Abbott Court in an attenpt to | ocate Askins. The nmen knocked
on the door of the residence but no one answered. According to
Herd, the nmen could hear sounds of a radio comng fromw thin the
house and “the blinds at the second floor w ndow showed signs of
movenent.” At that point Herd and his conpanions forcibly entered
t he residence by breaking the lock off the front door with an axe.
After entry and a sweep of the prem ses, the nen realized that no
one was inside the residence.

Ms. Louise Holland, a resident of 926 Abbott Court, heard
bangi ng at her w ndow on the evening of 9 August 1996. \Wen she
| ooked outside she noticed a white mal e wal ki ng out of her yard.
Ms. Holl and continued to watch as the four nen broke down the door
of 924 Abbott Court with an axe.
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During the course of the forcible entry into 924 Abbott Court,
Ms. Mchelle Reed, the |lawful resident of that address, returned
home with two of her children. On approaching her residence, M.
Reed was i nformed by nei ghbors that the police were in her house.
She then noticed that there were nen in her home. At that point
one of the men asked Ms. Reed to cone inside the residence and told
her they had some questions. According to Ms. Reed, she requested
fromthe nmen both identification and a search warrant, but they

provided her with neither. Instead, they infornmed her only that
they were “fromthe fugitive unit.” M. Reed noticed that the nen
were arned and that at |east one of the nmen was wearing a bullet
proof vest. Ms. Reed was then presented with a photograph of
Aski ns and asked whether she knew him She replied that she did
not . By that point, M. Reed was visibly upset, but the nen
continued to search her residence. At sone point during the

encounter, one of the nmen asked Ms. Reed how nuch she paid for day
care services for her children. Wen she replied to his question,
the man of fered her that anmount of noney. M. Reed refused to take
it.

Ms. Reed told the nen that she was going to call an attorney
and the nen departed. Because she was under the m staken
i npression that the nen who had been in her house were police
officers, she called the Police Departnment to report that one of
the “officers” had offered her a bribe (in attenpting to give her
money for day care services). When the police arrived they
surveyed the damage done by the bail bondsnmen. They al so | earned
that no search warrant had been executed for that particular
address on that day.

Later that evening, one of Ms. Reed s neighbors saw Herd at a
gas station, realized that he was the sanme man who had broken into
Ms. Reed’s home, and recorded the license plate nunber of his
vehi cl e. Thereafter, Courtside was contacted regarding the
incident and further police investigation led to the ultimte
arrest of Herd, Parsons, and Winer.'!

Appr oxi mat el y two-and-one-half weeks later during an interview
at the State’s Attorney’'s office, Parsons admtted to having broken
the lock of Ms. Reed’s door with an axe. Parsons, however, would
provide no detail about the woman who had given the nen the
information that Askins could be found at 924 Abbott Court.

1
char ged.

The record does not reveal whether Durant was ever arrested or
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Al t hough those facts thensel ves were not disputed, what was
very hotly disputed was whether those facts could support a
conviction for burglary in the fourth degree.

Fourth-Degree Burglary

The offense which, since the recodification of the various
burglary laws by Ch. 572 of the Laws of 1994, is now called
burglary in the fourth degree enbraces four varieties of proscribed
conduct. That variety involved in the present case is spelled out
by Art. 27, 8 32(a)(1),2 which provides:

A person may not break and enter the dwelling of another.

The facts set out in the agreed statenent unequivocally
established the actus reus of fourth-degree burglary. The
structure at 924 Abbott Court was indisputably a dwelling. Its
| awful residents were indisputably Ms. Mchelle Reed and two of her
children. Fromthe point of view of the appellant, therefore, 924
Abbott Court was indisputably the dwelling of another. Wen the
appel l ant and his three conpani ons broke down the door with an axe,

that clearly qualified as a breaking. Wen they subsequently
entered 924 Abbott Court, that wunquestionably constituted an
entering. | ndi sputably, the appellant broke and entered the

dwel I'i ng of anot her.

At serious issue, however, is whether the statenent of facts
establishes the necessary nmens rea to support the appellant’s
conviction. That raises the question of what precisely is the nens
rea of that variety of fourth-degree burglary spelled out by 8§
32(a)(1).3

2 The new statutory crime of burglary in the fourth degree also

enbraces three other varieties of proscribed conduct. Section 32(a)(2) prohibits
the breaking and entering of the storehouse of another. Prior to the 1994
recodification, that variety of crimnal behavior was covered by Art. 27, 8§ 31B

Section 32(b) prohibits being in or on the dwelling or storehouse of
another or being within the essential (albeit not technical) curtilage thereof
“wWith the intent to commt theft.” That variety of proscribed conduct had, prior
to 1994, been part of the roguery and vagabondage statute, Art. 27, § 490.

Section 32(c) prohibits the possession of “burglar’s tools” with the intent
that they be used in the comm ssion of a burglary-related offense. That variety
of proscribed conduct had, prior to 1994, been another part of the roguery and
vagabondage statute, Art. 27, § 490.

8 VWhat we say in this opinion about the nens rea of 8 32(a)(1) is also

(continued. . .)



The Mens Rea of Fourth-Degree Burglary

Three opinions by the Court of Appeals and by this Court have,
i n conbi nation, thoroughly exam ned the nens rea of fourth-degree
burglary of the breaking and entering variety, although they have
not exhausted all of the procedural issues involved in the proof of
that nens rea. The three cases, in order of their being decided,
are Bane v. State, 73 Md. App. 135, 533 A 2d 309 (1987); warfield
v. State, 315 Md. 474, 554 A 2d 1238 (1989); and Geen v. State,
119 Md. App. 547, 705 A 2d 133 (1998).

A. The Absence of Any Required Specific Intent:

The nost promnent characteristic of the nens rea of that
variety of fourth-degree burglary dealt with by §8 32(a)(1) is that
it creates a nmere general-intent and not a specific-intent crine.
That concl usion inexorably follows froml ooking at the four corners
of the statute itself. Section 32(a)(1l) expressly prohibits the
breaking and entering of the dwelling of another and makes no
mention of any specific intent that nust acconpany the breaking
and/or entering. As in the case of any statutory crinme, a special
mental elenent, particularly a specific intent, would have to be
expressly spelled out. None has been.

The sane conclusion--to wit, that a fourth-degree breaking and
entering requires no specific intent--follows froml ooking at the
whole famly of offenses covered by the reorganized and newy
codified subtitle “Burglary and Rel ated O fenses” and then | ooking
at the special place of 8§ 32(a)(1) within the larger |egislative
schene. Section 35B (c) and (e) directs particular attention to
the relationship anong 8 29 (first-degree burglary), 8 31 (third-
degree burglary), and 8 32(a)(1) (fourth-degree burglary). Those
subsections of 8 35B expressly state, with respect to those three
of fenses involving the breaking and entering of a dwelling, that 8§
29 is the greater inclusive offense, that 8 31 is the internedi ate

3(...continued)
true about the nens rea of 8 32(a)(2). It is not necessarily true, however,
about the mens rea of either 8§ 32(b) or 8§ 32(c).
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i ncluded and/or inclusive offense, and that 8§ 32(a)(l) is the
| esser included offense.*

Each of those three escalated crimnal proscriptions prohibits
the breaking and entering of the dwelling of another. The actus
reus of all three crines is exactly the sanme. The only differences
are in the nens rea. The differences anong the three offenses
involve only the existence of a particular specific intent or the
absence of any such specific intent. Section 29 involves the
specific intent to commt theft or a crine of violence in the
burglarized dwelling. Wen that specific intent is present, the
crime is a felony with a maxinum term of inprisonnent of twenty
years. Section 31, the next step down on the |[|adder of
bl amewor t hi ness, involves the |lesser required specific intent to
commt any crinme in the burglarized dwelling. Wen such |esser
specific intent is present, the crine is still a felony but is
subject to a maxinmum term of inprisonment of only ten years.
Section 32(a)(l), the final step down on the |adder of
bl amewor t hi ness, does not require a specific intent to conmt a
crime of any sort in the burglarized dwelling or to do anything
else for that matter. For that reason, the offense is only a
m sdeneanor subject to a maxi numterm of inprisonnment of but three
years. The absence of a specific intent is the only thing that
di stinguishes § 32(a)(1) from§ 31.° Wthout that distinction, the
| egi sl ative schene woul d be an absurdity.

A third, and arguably redundant, proof of this |ess demandi ng
mens rea--to wit, the lack of a specific intent requirenent--can be
found in the legislative history of the predecessor statute of what
is now 8 32(a)(1l). That predecessor crimnal provision was, prior
to 1994, § 31A It was enacted by Ch. 661 of the Laws of 1973.
Judge Bl oom thoroughly traced its legislative history for this
Court in Bane v. State, 73 M. App. 135, 147-52, 533 A 2d 309
(1987). He referred to the then new statute prohibiting the
breaking and entering of a dwelling as a “late starter in the
burglary field.”®

4 There is an analogous relationship, with the sanme doctrina
consequences, between 8§ 30 (second-degree burglary) and 8 32(a)(2) (fourth-degree
burglary of a storehouse). See § 35B(d).

5 One possi bl e consequence of that distinction is that the voluntary

i ntoxication that mght preclude a conviction for first-degree burglary or third-
degree burglary would not be a defense to a charge of fourth-degree burglary.
6 See Moyl an, The Historical Intertwining of Maryland’'s Burglary and
Larceny Laws or the Singular Adventure of the M sunderstood Indictnent derk, 4
(continued. . .)
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The notivation for the new 1973 statute was the desire of the
State’s Attorneys of Maryland to have a lesser crinme they could
tactically fall back on in instances where they could readily prove
the actus reus of breaking and entering but encountered
difficulties of proof when it came to the nens rea of a particular
specific intent. Judge Bl oom expl ai ned, 73 Ml. App. at 148-49:

In 1973, the Maryland Senate Judici al

Proceedi ngs Commttee received testinony from
the State’s Attorneys of various counties and
Baltinore City that there was a need for a
burglary offense of |ess severity than common
| aw burglary or any of the then applicable
statutory burglary-type crimes. The existence
of such an offense, it was argued, would
facilitate prosecutors in the handling of
cases in_ which the felonious intent, a
required elenent of comon |law burglary and
all of the then statutory burglary offenses,
of the intruder could not be clearly shown.
Senate Bill 218 was drafted and submtted to
the 1973 General Session with the intent of
creating a crimnal offense to conply with the
State’s Attorneys’ W shes. Legi sl ative
Council of Maryland, Report to the General

Assenbly of 1973, at 122, itemno. 187 (1973).
See al so, 1973 Journal of Proceedings of the
Senate of Maryland--Regular Session 136

Senate Bill 218 was passed as introduced,
w t hout any anmendnents, by both houses of the
Maryl and General Assenbly. See, 1973 Jour nal

of Proceedings of the Senate of Maryl and--
Regul ar Session 136, 255, 274; 1973 Journal of
Proceedings of the House of Delegates of
Maryl and- - Regul ar Session 280, 2444, 2593.
Governor Marvin Mandel signed the enrolled

bill into law on May 24, 1973. 1973 Md. Laws
661. That law read, as it does now, as
foll ows:

Any person who breaks and enters the
dwel I i ng house of another is guilty
of a m sdeneanor and, upon
convi ction t her eof shal | be
sentenced to inprisonnent for a term
of not nore than three (3) years or

5C...continued)
U Balt. L. Rev. 29, 31 (1974).
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a fine of not nore than five hundred

dol

[ ars ($500.00) or both.

Ml. Code Ann. art. 27, 8 31A (Repl. Vol. 1982,
Cum Supp. 1987).

(Footnote omtted,

Judge Bl oom
actus reus but no

enphasi s supplied).

characterized the new |aw as one involving
mens rea beyond the ordinary general intent to

the acts that constituted the actus reus:
The gravanen of the offense is the breaking
and entering of the dwelling of another. To
be convicted of statutory breaking and
entering, as is evident from the |egislative

i nt ent

of the bill, pno intent to commit a

felony or to steal personal property need be

shown.
Crimnal

See, R Glbert & C. Mylan, Muryl and
Law - Practice and Procedure, § 11.3

(1983),
Rev. 29,
st at ut or

see also, Mylan, supra, 4 U Balt. L.
31 (1974). The m sdeneanor crine of
y breaking and entering, therefore, is

a nebul ous one as it relates to the intent of

t he per
particul

petrator, since no showng of any
ar intent is required for a conviction

under art. 27, 8§ 31A. Al that nust be shown

is that

the perpetrator broke and entered a

dwel I i ng pl ace of another.

73 Md. App. at 149-50 (enphasis supplied).

In explaining in Bane why the breaking and entering of

dwel ling was neit

her an infambus crine nor a crinen falsi nor

crime involving noral turpitude, this Court squarely held that,
terms of broad categories at |east, the offense was a general -

intent crime:
Si nce

m_sdeneanor breaking and entering

i nvol ves no felonious or larcenous intent, it
is a crine of general intent that includes

W thin i

ts scope a variety of acts, including

sone that are reckless or negligent. A

convi cti
from a

on for that offense may result either
wel | - pl anned schene--or nerely rash,

i npet uous conduct of a defendant.

an
do

a
a
in
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73 Md. App. at 150 (citation omtted; enphasis supplied). See also
Hawkins v. State, 291 M. 688, 694, 436 A 2d 900 (1981).

B. General Intent Includes Awareness That Intrusion Is Unwarranted:

Even a general intent, however, may involve sonmething nore
than the nere voluntary doing of a physical act. |In Warfield v.
State, 315 Md. 474, 554 A 2d 1238 (1989), the Court of Appeals
placed its inprimatur on Bane v. State and then, in a thorough
anal ysis by Judge Oth, built upon it. In Warfield, to be sure,
the Court of Appeals was literally dealing wth what was then Art.
27, 8 31B, proscribing the breaking and entering of a storehouse.
It pointed out, however, that the mens rea of storehouse-breaking
and-entering is indistinguishable fromthe nens rea of dwelling-
house- br eaki ng- and- ent eri ng.

As a result of the recodification of 1994, what had been § 31B
is now 8 32(a)(2), just as what had been 8 31A is now 8 32(a)(1).
In the course of explaining why the nens rea of breaking and
entering a storehouse (what was then 8 31B) was precisely the sane
as the nmens rea el enent of breaking and entering a dwelling (what
was then 8 31A), Judge Oth traced briefly the |legislative history
of 8§ 31B. As earlier noted in Bane, 8 31A (covering dwellings) had
been placed in Article 27 in 1973 at the request of the Maryl and
State’s Attorneys to facilitate the prosecution of those who break
and enter dwellings in circunstances where it mght be difficult to
prove what, if any, further crimnal intent those trespassers may
have harbored. It was soon noted, however, that 8§ 31As limted
coverage, restricted as it was to dwellings, left an obvious gap in
the law. That gap was filled six years later by Ch. 598 of the
Laws of 1979, which created § 31B. Judge O'th detailed the
| egi sl ative history, 315 Ml. at 497-98:

Section 31B was designed to fill the gap in 8
31A by going beyond a dwelling house and
including a bevy of structures and a boat. It
was proposed in 1979 by H B. 986 and assi gned
to the Judiciary Commttee. Its progress
through the legislative process to enactnent
was uneventful. Amendnents fromtine to tinme
did no nore than add structures to be covered.
An exam nation of the legislative bill file
reveal s what pronpted the introduction of the
bill. A handwitten note, undated and
uni dentified reads:

This bill makes it a crine to break
into any of the listed structures.
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This fills a gap in the |law created
by the fact that Sec. 31A of the
code nakes it a crine to break into
a dwelling house--but the courts
have said that an unoccupi ed beach
cottage is not a dwelling house.

(Enphasi s supplied).

After noting “that all we have said about 8 31A with respect
tointent applies wth equal force to 8§ 31B,” 315 MI. at 497, Judge
Oth went on to reaffirm that both crinmes were nerely general -
intent rather than specific-intent offenses:

[Clommon  law burglary and the various
statutory burglary and breaking offenses,
except for those crines created by 88 31A and
31B, require a specific intent beyond the
general intent to break a structure. This is
so be they felonies or msdeneanors and
whet her they speak of a breaking and entering
or nerely a breaking. Sections 31A and 31B,
however, do not have a specific intent as an
el ement .

315 Md. at 495 (enphasis supplied).

The simlarity of the | anguage of the two
statutes and their legislative history clearly
show that 8 31B. like § 31A. does not enbrace
a specific intent but does require a general
crimnal intent to break and enter.

315 M. at 498 (footnote omtted; enphasis supplied).

That, of course, does not end the inquiry. A sinple black-or-
white classification of the nens rea as one involving a specific
intent or one involving only a general intent is but a part of the
necessary exam nation. An involuntary act--a nuscular spasmor a
fall, for exanple--would not render one guilty even of a crinme
mal um prohibitumlet alone a crine malumin se. Even a crine malum
prohi bitumrequires a voluntary act. Mens rea literally neans “a
guilty mnd.” Wth respect to crines nmala in se, to wit, to crines
involving a nens rea, even general intent nmay nmean nore than nerely
voluntarily doing the act that constitutes the actus reus.

Judge O'th began his further exam nation by stating that § 31A
defined a crinme that was malum in se rather than nmerely malum
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prohi bitum and that, as such, the nmens rea nust, indeed, be
crimnal:

A crimnal intent requirement is wusually
inplied in the case of a statutory offense
which is malum in se. The general rule is
that when an act malumin se is nade a crine
by statute, the statute is to be construed in
the light of the common |aw, and the existence
of crimnal intent is essential.

315 Md. at 497.

In explaining why 88 31A and 31B were nmala in se, thus
requiring a crimnal (albeit general) intent, the Court of Appeals
began its analysis by pointing out that the two of fenses were, in
fact, specific instances of the broader common law crinme known
generally as “crimnal trespass,” notw thstanding the failure of
the two statutes even to nention the word “trespass.”

Sections 31A and 31B of Article 27 create
the m sdeneanors  of crim nal trespass.
Al though not expressly so |abeled and not
included in the group of crinmes under the
subtitle “Trespass” in Article 27, 88 31A and
31B proscribe the intrusion upon the property
of another with the general intent to break
and enter but without the specific intent to
commt a crine therein. This is the hallmark

of a crimnal trespass. . . .Sections 31A and
31B clearly fall within the crimnal trespass
structures of ot her st at es, vi ewed

schematical |l y.

315 Md. at 498 (footnote and citations omtted; enphasis supplied).
By looking then to crimnal trespass |aw generally for guidance,
the Court further concluded that an integral aspect of the nens rea
was an awar eness that the intrusion was unwarrant ed:

The comon requirenment of crim nal
trespass offenses is that the actor be aware
of the fact that he is nmaking an unwarranted
i ntrusion.

| d.

The VWarfield opinion found persuasive 8§ 221.2(1) of the Model
Penal Code, which nmakes an intrusion cul pable when the intruder
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knows that he is not licensed or privileged to intrude. The
Warfield opinion quoted with approval the Comrentary to that
section, as it explained the purpose of the awareness requirenent:

The know edge requi r enent IS desi gned
primarily to exclude fromcrimnal liability
both the 1inadvertent trespasser and the
trespasser who believes that he has received
an express or inplied permssion to enter or
remai n.

2 Model Penal Code and Commentaries 8§ 221.2, comment 2(a), at 88
(1980) .

Judge Orth explained that without the awareness requirenent,
88 31A and 31B would be, in effect, strict liability crinmes, able
to ensnare with undiscrimnating tentacles all sorts of actors whom
the Legislature never intended to treat as crimnal:

The literal neaning of 88 31A and 31B
could indicate that the |egislature intended
to inmpose strict liability on a person who
i ntrudes upon the property of another. But
when we apply the precepts of statutory
construction and examne the literal |anguage
of the statutes in the light of their
| egi slative history, their affinity to common
| aw burglary and the statutory burglary and
statutory breaking and entering offenses, and
their status as crimnal trespass offenses, we
are satisfied that the legislature intended
that the intrusion, to be cul pable, be with an
awareness that it was unwarranted--Iacking
authority, license, privilege, invitation, or
legality. To make cul pable the inadvertent
trespasser and the trespasser who entertains a
reasonabl e belief that his conduct was proper
woul d be unreasonable, illogical, inconsistent
wth comobn sense, and contrary to the
interests of justice.

315 Md. at 500.

What Bane and Warfield held with respect to the nens rea of
former 88 31A and 31B applies, of course, with unattenuated vigor
to what is now 8 32(a)(1l) and (2). The nmens rea of these two
i nstances of crimnal trespass, now known in Maryland as fourth-
degree burglary, includes no specific intent. The general intent
to effectuate the actus reus of the trespass, however, includes an
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awareness that the trespass is unwarranted. Thus, a reasonable
belief that the trespass is authorized, licensed, or privileged is
a conplete defense to the crine. This fully answers the first
question that we posed at the outset of this opinion:

What precisely is the nens rea of fourth-
degree burglary and what is the inpact on that
mens rea of a defendant’s reasonable belief
that he was entitled to make the intrusion in
gquestion?

Procedural Questions Still
Unresolved by Warfield

The substantive content of the nens rea of these two varieties
of fourth-degree burglary, however, is only a part of what we need
to know. Knowi ng what the probandumis does not tell us who has to
prove it. Mist the State, in a vacuum prove a negative, to wt,
that the defendant | acked the reasonable belief that his intrusion
was warranted? O nust the defendant prove affirmatively that he
harbored such a reasonable belief? If the fact finder is in a
state of equipoise on the issue, who wins the tie? If neither the
State nor the defendant offers any evidence at all on the subject,
who | oses that classic nothing-to-nothing tie?

There are at |east three plausible procedural and evidentiary
nmodal ities for handling the issue, but Warfield does not tell us
whi ch of these we shoul d adopt.

A. A Reasonable Belief As An Affirmative Defense:

At one end of the burden-of-proof spectrum the reasonable
belief that an intrusion was warranted could readily be treated as
a full-blowm affirmati ve defense, in the nost classical sense of
that term The Model Penal Code, to which the Warfield Court
| ooked for guidance on this issue, has so treated the defense, as
have several of the states. Judge Oth noted in this regard, 315
M. at 499:

The Model Penal Code provides that it is an
affirmative def ense to prosecution f or
crimnal trespass if “the actor reasonably
beli eved that the owner of the prenises.

would have licensed him to enter. . . .”"
Section 221.2(3)(c), at 144. The defense is
available if the actor’s belief is reasonable,
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that is, a belief which the actor is not
reckl ess or negligent in holding. 2 Model
Penal Code and Comentaries 8§ 221.2, comrent
(2)(a), at 88. The comment notes that several
states have adopted the Mddel Penal Code
| anguage to define the culpability for
crimnal trespass [and] several [states] have
adopted the affirmati ve defense provision.

(Enphasi s supplied).

The | abel of affirmative defense is not sonme passing reference or
casual allusion to any excul patory theory advanced by the defense.
It is a formal Ilegal <classification or category wth very
significant procedural consequences.’ A classic affirmative
defense is sonething that the defendant nust prove, not sonething
that the State nust disprove. Wth respect to such an affirmative
defense, there is allocated to the defendant both 1) the burden of
initial production and 2) the burden of ultimate persuasion.

The burden of production necessarily inplies the risk of non-
producti on. Unless the defendant satisfies the burden of
production by having the evidence generate a genuine jury issue or

l In this opinion, we use the termof art “affirnative defense” in its

nost restrictive sense as a defense that inposes on a defendant both the burden
of production and the burden of ultimte persuasion. W use it as does 2
McCormick on Evidence (4'" ed. 1992), § 347, pp. 481-82:

Hi storically, many states placed both the burden of
producti on and the burden of persuasion on the accused
with regard to several classical affirmative defenses,
i ncluding insanity and sel f-def ense.

(Footnotes omtted).
This is, noreover, the sense in which the termwas used at the comon | aw.

In Martin v. Ghio, 480 U S. 228, 235 107 S. C. 1098, 94 L. Ed. 2d 267, 275
(1987), the Suprene Court noted:

As we noted in Patterson, the common-Ilaw rul e was
that affirmative defenses, including self-defense, were
matters for the defendant to prove. “This was the rule
when the Fifth Amendnment was adopted, and it was the
Arerican rule when the Fourteenth Anmendnment was
ratified.” 432 U.S., at 202, 53 L. Ed. 2d 281, 97 S
C. 2319.

For the | ess onerous defenses which i npose on a defendant only the burden
of production but then shift to the State the burden of ultinmate persuasion, we
will use as a | abel the “Thayer-Wgnore or ‘bursting bubble presunption.”
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prima facie case with respect to the defense, the defendant suffers
what is, in effect, a directed verdict against himon that issue.
The defense will be treated as if it is not in the case. There
will be no jury instruction with respect to it and it would be
i nproper for defense counsel to argue with respect to it.

Conversely, there is on the State no burden of production and,
therefore, no risk of non-production. If the State offers no
evidence with respect to the defense, as tactically it should not
in such a procedural context, the State will not suffer a judgnent
of acquittal, at least not at the end of the State’'s case.?

Even when a defendant has successfully carried the burden of
initial production with respect to a classic affirmative defense,

the defendant still bears the burden of ultinmate persuasion. The
jury will be informed that the defendant has presented evi dence of
the affirmative defense. The jury wll be further inforned that

t he defendant has the burden of persuadi ng them by a preponderance

of the evidence® both 1) that the defendant SUBJECTIVELY believed
that his intrusion was warranted and 2) that such belief was

8 It is conceivable that if the defendant produces a decisive and
overwhel m ng case with respect to the defense, sone counter-burden of production
m ght then be inmposed on the State, lest it suffer a judgment of acquittal at the
end of the entire case. This may have been, sub silentio, the effect of the
holding of Warfield v. State, where the State’'s evidence with respect to the
defense was held to be legally insufficient. Cenerally speaking, however, a nere
prima facie case by the defendant will seldombe so conpelling as to inpose such
a risk of non-production on the State. Glbert v. State, 36 Mi. App. 196, 201-
10, 373 A 2d 311 (1977).

On the other hand, the sub silentio procedural significance of Varfield may
have been that the defense was treated not as an affirmative defense at all but
as one where the defendant nmet his initial burden of production and where both
a counter-burden of production and the burden of ultinmate persuasion thereby
shifted to the State. The State’s evidence cannot be held to be legally
insufficient except as to an issue on which the State has the burden of
producti on.

VWhat is al so possible, of course, is that Warfield did not consider these

procedural incidents one way or the other. Stare decisis is ill served when a
decision is treated as precedential authority for a proposition which, in al
I i kel ihood, was not even considered. 1In this case, of course, Warfield could be

cited as sub silentio authority for either of two very different propositions.

9 Theoretical ly, the burden of persuasion on the defendant coul d be set
at a higher level. In Leland v. Gegon, 343 U S 790, 72 S. C. 1002, 96 L. Ed.
1302 (1952), for instance, the Suprene Court affirmed the constitutionality of
allocating to a defendant the burden of persuading a jury of his insanity BEYOND
A REASONABLE DOUBT. For affirmative defenses generally, however, the
pr eponder ance- of -t he- evi dence standard is nore routinely enpl oyed.
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OBJECTIVELY reasonable. |If the jury is in a state of doubt, the
defendant will ipso facto have failed to carry his burden of
persuasi on and the defense nust fail. Wth respect to a full-blown
affirmati ve defense, the tie goes to the State.

A classic illustration of a true affirmative defense and its
attendant procedures is Maryland s handling of the defense of Not
Crimnally Responsi bl e. See Health Gen. Code Ann. § 12-109(b)
(Supp. 1994); State v. Mrsh, 337 M. 528, 539, 654 A 2d 1318
(1995); Treece v. State, 313 M. 665, 684, 547 A 2d 1054 (1988);
Hoey v. State, 311 Md. 473, 491, 536 A 2d 622 (1988); Md oud V.
State, 77 Md. App. 528, 530-33, 551 A . 2d 151, aff’'d in part, rev'd
in part, 317 Md. 360, 564 A 2d 72 (1989). Both burdens of proof
are squarely on the defendant.

Suprene Court decisions that have approved as constitutional
classic affirmati ve defenses that inpose on a defendant both the
burden of initial production and the burden of ultinmate persuasion
include Leland v. Oregon, 343 U.S. 790, 72 S. C. 1002, 96 L. Ed.
1302 (1952); R vera v. Delaware, 429 U S. 877, 97 S. &. 226, 50 L.
Ed. 2d 160 (1976); Patterson v. New York, 432 U S. 197, 97 S. O
2319, 53 L. Ed. 2d 281 (1977); and Martin v. Chio, 480 U S. 228,
107 S. C. 1098, 94 L. Ed. 2d 267 (1987).

B. The Lack of a Reasonable Belief As An Affirmative Element:

At the far end of the burden-of-proof spectrum there could
concei vably be inposed on the State both the burden of initial
production and the burden of persuasion with respect to the nental
elenment of the defendant’s awareness that the intrusion was
unwarranted. The State would thus bear the full burden of proving
in a vacuumthat particular elenent of the crine as conpletely as
it bears the burden of establishing any of the physical elenents,
such as 1) the breaking, 2) the entering, or 3) the status of the
pl ace entered as the dwelling of another.

Under such a procedural reginme, if the police, responding to
a burglar alarm at 3 A M, were to discover the door of a
residential honme broken in and were to apprehend a total stranger
to the residents hal fway up the stairs |leading to the bedroons, but
no evidence fromeither party gave a clue as to what the intruder
was doing there or why, the State, as a consequence of the risk of
non- production, would suffer a judgnent of acquittal at the end of
the State’ s case.

Such a burden of proving a negative, however, to wt, of

provi ng what was NOT in the defendant’s m nd, has not been i nposed
on the State. As a practical matter, only an infinitesinal
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percentage of fourth-degree burglars even assert a belief that the
intrusion was warranted. To require the State to disprove this or
any of a nunber of other possible clains, to wit, to require the
State, in a vacuum to disprove a virtually open-ended nunber of
arcane defenses that arise only on rare occasions would be
cal am t ous. It would have the effect of introducing all of the
rare and esoteric defenses into every case. Wen the State proves
that a defendant has been apprehended at 3 A M inside the dwelling
of another, it would be absurd to require the State, in the absence
of any genuine issue in those regards, further to prove that the

def endant was NOT insane, that the defendant had NOT been coerced,
that the defendant had NOT been entrapped, that the defendant did
NOT reasonably believe he was entitled to enter the prem ses, etc.

In the context of a prosecution for unlawful homcide, this
Court fully explored, in Glbert v. State, 36 Ml. App. 196, 199-
200, 373 A 2d 311 (1977), the policy reasons for relieving the
State of the “M ssion |Inpossible” of disproving, in a vacuum an
open-ended |ist of conceivabl e defenses:

An exanple may serve to illustrate the
absurdity of requiring anticipatory disproof
of every consideration that mght lower a
hom ci dal nens rea. Posit a bank robber,
armed and wearing a ski mask, apprehended at
the bank door as a teller lies dead inside.
It is hypothetically conceivable that the man
in the ski mask is a trusted governnental
agent who has, in the nick of tinme, saved the
country froman archeneny, cleverly disguised
as a bank teller. It is conceivable, but it
is not likely. 1Indeed, it is so unlikely that
we do not require the State to disprove, as a
matter of course, all such possibilities in
advance as an elenent of its case. The
catalog of things to be disproved would be
endl ess. The State woul d have to prove that
t he bank robber was not a | awful executioner,
a policeman in pursuit of a fleeing felon, a
soldier in atinme of war, a threatened victim
killing the teller in self-defense, the
cl eaner of a gun which went off by accident, a
hot - bl ooded victim beaten by the teller, a
hot - bl ooded conbatant involved in a nutua
affray with the teller, an outraged husband
cuckol ded by the teller, soneone killing in
i nperfect self-defense, soneone killing under
i nperfect duress, etc., ad infinitum There
are a nunber of reasons why we do not require
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such anticipatory disproof by the State. not
the least of which is the devastating inpact
it would have upon judicial econony. At the
nost fundanmental |evel, however, we do not
require it, because to require it would be an

absurdity.

(Enphasi s supplied).

For precisely those reasons, we hold that the burden of proof
in both of its aspects, initial production and ultinmate persuasion,
is not on the State to prove the lack of a reasonable belief as a
necessary elenment of the crine. Neither Warfield v. State, 315 M.
474, 554 A 2d 1238 (1989), nor Geen v. State, 119 MI. App. 547
705 A 2d 133 (1998), renotely suggested that any such burden--
particularly the burden of initial production--rested on the State.
In both of those cases, the defense satisfied the burden of
production by generating a genuine jury issue (a prima facie case)
with respect to the defendant’s harboring a reasonabl e belief that
he was entitled to intrude into the prem ses in question. I n
neither case did the State suffer a judgnent of acquittal at the
end of the State’'s case as a sanction for initial non-production.

| ndeed, the Green case went so far as to suggest that the
burdens of both production and persuasi on woul d be on the defendant
as an affirmative defense:

It follows that, in a prosecution for
crimnal trespass, “it is an affirmative
defense . . . If ‘the actor reasonably

believed that the owner of the Dren1ses .
woul d have licensed himto enter. . . .'"

119 Md. App. at 560 (enphasis supplied).
C. The Lack of a Reasonable Belief As A “Bursting Bubble” Presumption:

The third possible procedural nodality is a conprom se between
the first two. In order not to i npose on the State the costly and
inefficient burden of disproving in a vacuum rarely asserted
defenses, the burden of initial production with respect to any such
defense is allocated to the defendant. In those cases, however
where a defendant is able to generate a genuine jury issue with
respect to a defense such as the reasonable belief that an
intrusion was warranted, the burden then shifts to the State to
prove the challenged nental elenment as surely as the State is
required to prove the routine physical elenents of the crine. In
effect, the burden shifts to the State to disprove the defense.
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The procedural device that effectuates this conpromse is the
Thayer - W gnore'® or so-called “bursting bubble” presunption. By
pl acing the burden of initial production on the defendant wth
respect to relatively rare and essentially esoteric defenses, the
presunption relieves the State of the inefficient and unduly
onerous obligation to prove a series of negative propositions, nost
of which would be conpletely immaterial in any given case. W R
LaFave and A W Scott, 1 Substantive Crimnal Law (1986), at 72,
wel | explains the reason for allocating to the defense this burden
of raising an issue:

Experi ence shows that nobst people who commit
crimes are sane and conscious; they are not
conpelled to commt them and they are not so
intoxicated that they cannot entertain the
states of mnd which their crinmes may require.
Thus it nmakes good sense to say that if any of
t hese unusual features are to be injected into
the case, the defendant is the one to do it;
it wuld not be sensible to nmake the
prosecution in all cases prove the defendant’s
sanity, sobriety and freedom from conpul sion.

(Footnote omtted).

The Thayer-Wgnore presunption is also called the “bursting
bubbl e” presunption because once the defense has produced even a
prima facie rebuttal of the presunption, the bubble bursts and the
presunption totally disappears fromthe case. This is, generally
speaking, the limted way in which a presunption may operate in
favor of the State in a crimnal case. In a civil case, by
contrast, a presunption may, even after a prinma facie rebuttal
remain in a case as the equivalent of an item of evidence entitled
to sone weight and as the subject of a jury instruction. See
e.g., Plumer v. Waskey, 34 MI. App. 470, 481, 484-86, 368 A 2d 478
(1977). 1

10 This use of a presunption was pioneered by and is, therefore, naned

for 1) Janes Bradl ey Thayer, Professor of Evidence at the Harvard Law School at
the turn of the century and general ly recogni zed as the father of the nodern | aw
of evidence, and 2) his prize student, John Henry Wgnore, |ater Professor of
Evi dence and Dean of the Northwestern University School of Law and universally
recogni zed as the master of the |aw of evidence.

1 The lingering presunption, as opposed to the “bursting bubble”
presunption, is frequently referred to as a Mirgan presunption. It is named for
Edmund Morgan, Professor of Evidence for many decades at the Harvard Law School ,
who anal yzed in great depth the use of such a presunption in civil cases.
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Lynn McLain, Maryland Evi dence (1987), 8§ 300.7, p. 173 n. 17,
makes reference to the Maryland crim nal practice of allocating to
a defendant the burden of initial production with respect to a
nunber of defenses:

In Maryland, the defendant bears the
burden of production of evidence in order to
make the follow ng defenses issues in the
case: sel f-def ense, accident, m sadventure,
entrapnent, coercion or duress, intoxication
by al cohol or drugs, and necessity, as well as
theories of mtigation, including hot-Dbl ooded
response to legally adequate provocati on.

In a crimnal case, the jury will never hear of a “bursting
bubbl e” presunption. If the defense does not neet the burden of
generating a genuine jury 1issue by way of rebutting the
presunption, the issue will never go to the jury. Theoretically,
the State will have proved the nental elenent in question, but it
wi || have done so sub silentio and by operation of law. If, on the
ot her hand, the defendant does generate a genui ne issue by way of
rebutting the presunption, the presunption wll utterly disappear
fromthe case and the jury will never hear of it. The State wll
t hen shoul der the burden of proving the nental elenment, thus thrown
into doubt, by the sane burden of persuasion that is required to
prove any other elenent of the crine. |In Evans v. State, 28 M.
App. 640, 722-23, 349 A 2d 300 (1975), aff’'d, State v. Evans, 278
Md. 197, 362 A 2d 629 (1976), we explained the operation in a
crimnal case of a Thayer-Wgnore presunption

A presunption in the Thayer-Wgnore
tradition sinply places upon a defendant the
onus of producing evidence, or of relying at
his risk upon evidence produced by the State,
sufficient to generate a jury issue wth
respect to a particular defense. Once the
i ssue IS gener at ed by evi dence, t he
presunption totally dissipates (the bubble
bursts) and the State assunmes the burden of
persuasi on on that issue beyond a reasonable
doubt . Since the presunption has totally
served its purpose once a jury issue has been
created, the jury never hears of the
presunption. If the issue has not been
generated by evidence, the jury never receives
the issue. Once the issue is generated, the
jury gets the issue with the burden of
persuasion thereon falling upon the State.
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The prelimnary skirm shing on the generation
vel non of the jury issue is of no concern to
the jury itself.

The possibly critical advantage in a crimnal case of placing
on a defendant only the burden of initial production but not the
burden of ultimate persuasion with respect to even rarely asserted
defenses is that it avoids any due process problem posed by such
cases as In re Wnship, 397 U S. 358, 90 S. C. 1068, 25 L. Ed. 2d
368 (1970) and Mullaney v. Wlbur, 421 U S 684, 96 S. Ct. 1881, 44
L. Ed. 2d 508 (1975). Al beit not always, the rarely asserted
defenses, when legitimately in issue, frequently operate to negate
part of the necessary nens rea of the crine. When that is the
case, it is wunconstitutional to relieve the State of its due
process burden of proving each and every elenent of the crine
beyond a reasonable doubt. A mere Thayer-Wgnore presunption
however, does not run afoul of the Due Process Clause. As this
Court very carefully explained in Evans v. State, 28 M. App. at
724- 25:

Maryl and has traditionally placed upon a
defendant, by the device of giving the State
the benefit of a presunption to the contrary,
the obligation to see that there is produced
sufficient evidence to generate a jury
gquestion on such issues as intoxication, self-
def ense, and entrapnent.

We are persuaded that nothing in Mill aney
v. W/l bur adversely affects in any way the
status of presunptions in this Ilimted
function of requiring that there be produced
sufficient evidence to generate a jury issue.
The holding of Millaney v. WIbur was very
careful to add a qualifying clause, at 44 L.
Ed. 2d 522:

“We therefore hold that the Due
Process Cl ause requires t he
prosecution to prove beyond a
reasonabl e doubt the absence of the
heat of passi on on sudden
provocation when the issue is
properly presented in a homcide
case.”

Mil | aney V. W | bur went on very
explicitly, at 44 L. Ed. 2d 521, no. 28:
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“Many St ates do require t he
defendant to show that there is
‘some evidence' indicating that he
acted in the heat of passion before
requiring the prosecution to negate
this el enent by proving the absence
of passion beyond a reasonable
doubt. . .Nothing in this opinion is
intended to af f ect t hat
requi renent.”

(Citations omtted; enphasis in original). ee also Lynn MLain,

Maryl and Evi dence (1987), 8§ 300.5, pp. 150-58.

D. The Procedural Posture in Maryland of the Reasonable Belief Defense:

In cases charging the fourth-degree burglary of a structure,
the defense that the alleged intruder reasonably believed he was
entitled to nake the intrusion is relatively rare. For reasons
already fully discussed, we hold that there is no burden on the
State to disprove, in a vacuum the existence of such a reasonabl e
belief. The State enjoys the benefit of a Thayer-Wgnore
presunption that an intruder does not possess such a reasonable
belief. |If that presunption is unrebutted, no issue in that regard
will be submtted to the jury.

Because, however, it is part of the nmens rea of the crine that
the intruder be aware that the intrusion is unwarranted, Warfield
v. State, 315 M. 474, 500, 554 A 2d 1238 (1989), it would be
unconstitutional to treat the defense as a classic affirmtive
defense and to inpose on the defendant the burden of ultinate
persuasion with respect to his reasonable belief in that regard.
Unlike the New York statutory defense of extreme enotional
di sturbance dealt with in Patterson v. New York, 432 U S. 197, 97
S. . 2319, 53 L. Ed. 2d 281 (1977), Warfield nmakes it clear that
the awareness that an intrusion is unwarranted is a nental el enent
necessary to constitute the offense of fourth-degree burglary of a
structure:

[We are satisfied that the legislature
intended that the intrusion, to be cul pable,
be with an awareness that it was unwarrant ed- -
| acki ng aut hority, license, privil ege,
invitation, or legality.

315 Md. at 500.
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When, therefore, the defendant neets his burden of production
by generating a genuine jury issue as to his reasonable belief that
the intrusion was warranted, the Thayer-Wgnore presunption is
di ssi pat ed--the bubbl e bursts--and the State assunes the burden of
persuading the fact finder beyond a reasonable doubt as to the
absence of such a reasonable belief. Although G een v. State, 119
Md. App. 547, 705 A 2d 133 (1998), did not expressly nmake reference
to the Thayer-Wgnore presunption as the way to handle the
reasonabl e belief defense to fourth-degree burglary, both our
anal ysis and our ultimate decision in that case were conpletely
conpatible with the use of such a nodality.

The defendant was there convicted of fourth-degree burglary by
virtue of having broken and entered the honme of his forner
girlfriend and the nother of his child. He took the stand in his
own defense, however, and clearly established a prim facie case
that he reasonably believed that he was entitled to enter the
prem ses:

The def ense cont ended t hat appel | ant
reasonably believed he had perm ssion to enter
McDougal d’ s residence. It was undi sputed, for
exanple, that MDougald was the nother of
appel l ant’ s young son, and MDougal d conceded
t hat appellant had previously lived with her.
According to appellant, he and MDougal d had
an “on and off” relationship that continued
for about “ten and a half years.” Appellant
also testified that he typically “would cone
up there and stay with [MDougal d] nmaybe a
couple of days a week....”, and that he had
even stayed with MDougald the night before
the incident. Appellant also clained he had
left his work tools at MDougal d’ s residence
on a prior occasion, and had previously gai ned
access to her residence by entering the
basenent w ndow. Moreover, on the norning in
question, he clained he needed his tools for
wor k. Furt her, appellant inplied that
McDougal d refused to answer the door because
she was mad at him because he went drinking
with his friends the night before.

119 Md. App. at 560-61. The clear significance of that testinony
was that the Thayer-Wgnore presunption that an intruder does not
harbor a reasonable belief that his intrusion is warranted was
conpl etely dissipated. At that point, the bubble had burst. As
Judge Hol | ander reasoned for this Court:
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In the case sub judice, the issue of
inplied permssion was clearly generated by
t he defense’s evidence.

119 Mi. App. at 560.

Once the presunption was rebutted, the State assuned the
burden of persuasion as to the special nental elenent--the
awar eness that the intrusion was unwarranted--just as surely as it
bore that burden with respect to every other elenent of the crine.
When the State has the burden of persuasion as to an el enent
noreover, the jury nmust be instructed in that regard. That was the
fatal flaw in the Geen case that led to our reversal of the
conviction. As to the nental elenent that had to be proved, Judge
Hol | ander expressly pointed out:

[Warfi el d] recogni zed t hat t here are
situations when a person intentionally enters
t he property of another, based on a reasonable
belief that it is permssible to do so. I n
that circunstance, one is not necessarily
crimnally cul pable, notw thstanding the
actual intent to enter.

In order to be gquilty of <crimna
trespass, even when one intends to enter the
property of another, the Warfield Court nade
clear that one nust be “aware of the fact that
he is nmaking an unwarranted intrusion.”

119 M. App. at 560 (enphasis in original; second enphasis
suppl i ed).

The trial court in the G een case, however, sinply instructed
the jury pursuant to Maryland Pattern Jury Instructions-Crim nal
4:06. 3. That instruction lists the elenents of fourth-degree
burglary that the State nust prove as 1) a breaking, 2) and
entering, 3) of the dwelling of another, 4) by the defendant. The
instruction, quite properly, nmakes no nention of the nental el enent
of awareness that the intrusion is unwarranted, because generally
no genuine issue has been generated with respect to such an
el enent .

Where, as in the G een case, such an issue has been generated,
however, the failure to instruct the jury with respect to that
el ement unconstitutionally relieved the State of its due process
burden of persuading the jury beyond a reasonable doubt wth
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respect to every elenent of the crinme. W pointed out, 119 M.
App. at 561:

In view of the court’s instructions, however,
the jury was never called upon to judge the
credibility of appellant or resolve the
conflicting versions of events. | nst ead,
based on the court’s instructions, the jury
had little choice but to convict; the court
told the jury that, in order to convict
appellant, the State only had to prove that
there was a breaking, followed by an entry
into MDougald s dwelling, and that it was
appellant who commtted the breaking and
entering. These facts were never in dispute,
however. Yet the court refused to advise the
jury that it could not convict appellant
unl ess he entered MDougald’'s dwelling “wth
an _awareness that it was unwarranted--1|acking
authority, license, privilege, invitation, or

legality.”

(Enphasi s supplied).

There was no suggestion by us that the Maryland Pattern Jury
I nstruction is not adequate to handle the run-of-the-m |l case
where the nmens rea is presunptively satisfied. It is only in the
rarer case, where that presunption is rebutted, that the trial
j udge nust hand-tailor an additional instruction to deal with the
mental el enent that has been generated as a genui ne issue:

Here, although the pattern instruction
was correct, it was not adequate, because it
did not enconpass the valid defense asserted
by appellant. Wen the evidence generates an
issue that is not covered by a pattern
instruction, we nust count on the court to
i ncorporate rel evant and valid | ega
principles gleaned fromthe case | aw.

119 Md. App. at 562.

This fully answers the second question that we posed at the
outset of this opinion:

Wth respect to such reasonable belief (or the
absence thereof), to which party is allocated
1) the burden of initial production, 2) the



-27-

burden of ultimte persuasion, and 3) what is
t he | evel of persuasion that nust be satisfied
by the party carrying that burden?

The Procedural Proprieties in this Case

Deferring for the nonent the substantive question of whether
the evidence was legally sufficient to support the conviction, we
will focus initially on the procedural propriety of the verdict.

Judge Smth was sitting in a fact-finding capacity in place of
a jury. At the end of the entire case, the defense noved for a
judgnent of acquittal on the ground that the evidence was not
|l egally sufficient to prove all of the elements of fourth-degree
burglary. Judge Smth denied that notion. He had no difficulty at
all with respect to the adequacy of the agreed statenent of facts
to establish the physical elenents of the offense:

The breaking is proved by the statenent of
facts beyond a reasonabl e doubt. The entry is
proved beyond a reasonable doubt by the
statenent of facts. That it was sonebody
else’s home is proved by the statenent of
facts beyond a reasonabl e doubt.

The agreed statenment of facts clearly raised, noreover, a
genuine fact-finding issue wth respect to the appellant’s
reasonabl e belief that he was entitled to enter 924 Abbott Court at
the time he and three other bail bondsnmen entered it. The statenent
of facts established that the appellant was a bail bondsnman and t hat
he believed that James Askins, the fugitive he was charged with
apprehendi ng, was at that tinme staying at 924 Abbott Court.

When closely parsed, the nens rea of the fourth-degree
burglary of a structure--to wit, the nens rea that may no | onger be
presunmed when a defense is generated in that regard--consists of
two parts. It is a conplete defense to fourth-degree burglary if
there remains a genuine possibility, not disproved beyond a
reasonabl e doubt, of BOTH 1) a subjective belief by the defendant

that the intrusion was warranted AND ALSO 2) the objective
reasonabl eness of such a belief. The State may thus neet its
burden of disproving such an exculpatory state of mnd by
persuading the fact finder EITHER that the defendant did not

actually entertain such a subjective belief OR that such a belief,
even if entertained, was objectively unreasonabl e.
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Judge Smth correctly allocated to the State the burden
of di sproving beyond a reasonabl e doubt the appellant’s excul patory

state of mnd. In that regard, it is clear that the State did NOT
prove that the appellant |acked the subjective belief that his
intrusion was warranted. Indeed, Judge Smth expressly found to
the contrary:

kay, the defendants actually believed that
M. Atkins lived in the house and was in the
house. Well, do | think they believed it?
Yes, | think they believed it.

A@cordihg' to this, do | think that the
defendants actually intended to conmmt a
crinme? No.

Let the record be clear. No, | don’t think
they intended to go out and conmt a crine.
No | don’'t think they intended to--1'I11 give
you that. You ve got that. |If | gave you any
inpression to the contrary, it was not ny
i ntention.

It was, rather, the second necessary aspect of an excul patory
state of mnd that the State proved was l|lacking in this case
Judge Smth was not only persuaded but was persuaded to the
beyond- a- r easonabl e-doubt | evel of certainty that the appellant’s
unquestioned subjective belief that his intrusion was warranted
was, under the circunstances of this case, not objectively
r easonabl e:

| think they actually believed that he lived
there and that he was there, but . . . | _find
t hat the belief and actions were not
reasonabl e under the circunstances and that’s

been proved beyond a reasonabl e doubt.

[ Tl he notion for judgnment of acquittal

is denied and under those circunstances |'m
convinced beyond a reasonable doubt that the
offense occurred and that the defendants

commtted the offense.
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(Enphasi s supplied).

This fully answers, in the affirmative, the third question we
posed at the outset of this opinion:

Did the trial judge, sitting as a jury, apply
t he appropriate burden of persuasion, both as
toits allocation and as to its required |evel
of certainty, to his ultimate, conclusory fact
finding on this issue of reasonable belief?

The Legal Sufficiency of the Evidence

As we exam ne the statenent of agreed facts to see if they
are legally sufficient to support, directly or by reasonable
i nference, the conclusion that the appellant’s belief that he was
legally entitled to enter 924 Abbott Court was not objectively
reasonabl e, our focus nust first be on the pertinent |law to be
applied to the facts.

A. A False Trail—The Rights of a Bondsman Vis-A-Vis a Defendant On Bail:

The appell ant devotes a significant part of his argunent to
the proposition that in Miryland a bail bondsman’s authority to
search for and to arrest a fugitive defendant for whom bond has
been posted is significantly broader than is the authority of a
private citizen to apprehend a fugitive and is, indeed, in sone
regards broader than the right of a police officer to search for
and to arrest the fugitive. It is an interesting and frequently
negl ected body of law, worthy of being addressed briefly, but it
ultimately does not go to the heart of the matter before us in this
case.

The concept of guaranteeing the appearance of an accused at
trial by having a surety post bail or collateral on his behalf is
part of Angl o-Arerican common | aw

When the defendant is regularly arrested,
he nust either go to prison, for safe custody;
or put in special bail to the sheriff. For,
the intent of the arrest being only to conpel
an appearance in court at the return of the
wit, that purpose is equally answered,
whet her the sheriff detains his person, or
takes sufficient security for his appearance,
called bail (fromthe French word, bailler, to
deliver) because the defendant is bailed, or
delivered, to his sureties, upon their giving
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friendly custody instead of going to gaol.
The method of putting in bail to the sheriff
is by entering into a bond or obligation, with
one or nore sureties (not fictitious persons,
as in the fornmer case of comon bail, but
real, substantial, responsible bondsnen) to
insure the defendant’s appearance at the
return of the wit; which obligation is called
the bail bond.

3 WIliam Bl ackst one, COVWWENTARI ES *290. See generally Jonat han
Drinmmer, Wien Man Hunts Man: The Rights and Duties of Bounty
Hunters in the Anerican Crininal Justice System 33 Hous. L. Rev.
731, 744-47 (1996), for a nore extensive discussion on the concept
of bail at common | aw.

The | andmark early American deci sion on the broad powers of a
bondsman vis-a-vis his principal is Ncolls v. Ingersoll, 7 Johns.
145 (N Y. 1810). The Court of Appeals of New York there observed:

The cases | have referred to are sufficient to
show that the | aw considered the principal as
a prisoner, whose gaol l|iberties are enlarged
or circunscribed, at that will of his bail;
and, according to this view of the subject, it
woul d seem necessarily to follow, that, as
between the bail and his principal, the
controlling power of the former over the
latter may be exercised at all tinmes and in
al | pl aces; and this appears to ne
i ndi spensable for the safety and security of
the bail.

Id. at 155-56 (enphasis supplied).

See also Read v. Case, 4 Conn. 166, 170 (1822), where the
Suprene Court of Connecticut declared that “the | aw supposes the
principal to be always in the custody of his bail; and if he is not
in fact, the bail my take him when and where he pleases.”
(Enphasi s supplied). The Supreme Hi gh Court of Judicature of
Massachusetts simlarly observed in Commonwealth v. Brickett, 8
Pick. 138, 25 Mass. 138, 140 (1829), that “the bail has custody of
the principal, and may take him at any tine, and in any place.”
(Enphasi s supplied).

In Taylor v. Taintor, 83 U.S. (16 wall.) 366, 371-72, 21 L.
Ed. 287 (1872), the Suprenme Court of the United States di scussed at
| ength the broad power of the bail bondsman over his principal:
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VWen bail is given, the principal is
regarded as delivered to the custody of his
sureties. Their domnion is a continuance of
the original inprisonnment. Whenever they
choose to do so, they may seize him and
deliver himup in their discharge; and if that
cannot be done at once, they may inprison him
until it can be done. They may exercise their
rights in person or by agent. They may pursue
himinto another State; nmay arrest himon the
Sabbath:; and, if necessary, may break and
enter his house for that purpose. The seizure
is not made by virtue of new process. None is
needed. It is likened to the rearrest by the
sheriff of an escaping prisoner. In 6 Mdern
it is said: “The bail have their principal on
a string, and may pull the string whenever
they please, and render him in their
di scharge.”

(Enphasi s supplied).

In Worthen v. Prescott, 11 A 690, 693 (M. 1887), the Suprene
Court of Vernont remarked that bail bondsmen “have a right to be
constantly with the principal, and to enter his dwelling, when they
pl ease to take him” (Enphasis supplied). In Carter v. State, 139
So. 618, 620 (Mss. 1932), the Supreme Court of M ssissipp
expl ai ned that bail bondsnmen “may arrest their principal anywhere or
aut hori ze another to do so.” See also United States v. Keiver, 56
F. 422, 426 (WD. Ws. 1893) (“The bail have the custody of the
principal, and may take him at any tinme or in any place.”);
Fitzpatrick v. Wllianms, 46 F.2d 40, 41 (5'" Cr. 1931) (“[T]he

right of a bail to arrest and surrender [his principal] . . . is a
private one and . . . there would seemto be no obstacle to its
exercise wherever the surety finds the principal.” ( Enphasi s
suppl i ed).

O particular significance to the common | aw of Maryl and was
t he observation of Lewis Hochheinmer, Law of Crinmes and Crimna
Procedure, 8 120, pp. 84-85 (1897) (footnotes omtted):

Power of Sureties. —The sureties are the
keepers of the accused. They may, w thout
process, at any tinme, within or wthout the
territory of the state having jurisdiction
over the offense, reseize and deliver himup.
They may delegate a third person to do this,
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for which purpose, according to sone cases,
the authority nust be in witing, or my
obtai n the assistance of a sheriff, constabl e,
or other peace officer, and may break open
doors, no unnecessary vi ol ence bei ng
perm ssi bl e.

(Enphasi s supplied).

On two occasions, this Court has confirmed that broad power of
t he bail bondsnman over the accused. |In Frasher v. State, 8 Ml. App.
439, 260 A 2d 656 (1970), we confirmed that after an accused fails
to appear in court and the bond is forfeited, the bondsman may
apprehend the fugitive even in another jurisdiction and may
physi cal ly haul himback into Maryl and. Judge Oth there noted, 8
Ml. App. at 445:

In accord with the purpose of a bail bond and
to make control of the principal by the surety
effective, the surety has been regarded as
subrogated to the rights and neans possessed
by the State for that purpose and to be
entitled to seize his principal for the
pur pose of surrendering him in discharge of
the surety’'s liability, and, to the extent
necessary to acconplish this, the surety may
restrain him of his |iberty. Al t hough the
surety has the right to requisition official
help to take the principal into custody, for
t he purpose of surrendering himin exoneration
of his liability, the surety has also been
regarded as entitled to take the principal
into custody hinself, and at common |aw no
process was necessary to authorize the arrest
of the principal by his bail. On the ground
that the right to take the principal into
custody and surrender him results from the
nature of the undertaking by the bail, the
rule permtting arrest wthout process has
been applied to the right to arrest the
princi pal in another state.

In Shifflett v. State, 80 Mi. App. 151, 560 A 2d 587 (1989),
aff’'d, 319 M. 275, 572 A 2d 167 (1990), the issue was whether the
bai | bondsman may wunilaterally decide to take the accused into
cust ody even though the accused had done nothing while on bail to
justify the change in status. The defendant there clained that a
bai | bondsman possessed no greater authority to arrest an individual
than does a private citizen. 1In rejecting that defense position,
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Judge Robert M Bell (now Chief Judge of the Court of Appeals),
expl ai ned that a bail bondsman’s authority to arrest is broader than
that of a private citizen

Appel l ant’s argunent that the authority
of a bail bondsman to effect an arrest of its
principal is no greater than that of a private
citizen’s right to effect an arrest is sinply

not the law of Maryl and. In point of fact,
the authority of a bail bondsman in
relationship to his principal is quite a bit
br oader .

80 Md. App. at 158. Judge Bell went on to quote with approval from
both Frasher v. State and the aforenentioned Suprenme Court deci sion
of Taylor v. Taintor, as well as fromWarton’s Crimnal Procedure
§ 324, pp. 201-02 (14'" ed. 1986), as those authorities described
the broad power of a bail bondsman at the common |aw. Judge Bel
concluded that Maryland has not in any respect abrogated those
broad common | aw powers of the bail bondsman:

Looking to the purpose and intent of Maryl and
Rule 4-217, fornmerly Maryland Rule 722 and
MD R 722, we find no nention, or even
suggestion, of an intent to change the rights
of a bail bondsman to rearrest his or her
princi pal before or after forfeiture of the
bond.

Since Maryland Rule 4-217 |eaves intact
the common law rights of a bail bondsman to

arrest his or her principal, appellant’s
contention that the bail bondsman acted
w thout authority in this case is wthout
merit.

80 Md. App. at 160-61 (footnotes omtted).

Al nost all of the discussion, both in the case | aw and by the
academ c authorities, of the broad power of a bondsman, however,
concern the power, prerogatives, or authority of the bondsman over

t he accused hinself who is on bond. It does not concern the power,
prerogatives, or authority of a bail bondsman over third persons or
with respect to the property of third persons. Because we are

dealing, noreover, with the nens rea of an alleged fourth-degree
burglary, we are not concerned with what the 1|egal power,
prerogatives, or authority of the bailbondsnmen are in actuality
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but, rather, with the reasonabl eness of the bondsman’s belief that
he possessed such power, prerogatives, or authority.

Had the appellant in this case broken into the hone of the
fugitive, Janmes Askins hinself, it is highly likely that his belief
that he was authorized to do so would not have been found to have
been unreasonabl e. The reasonabl eness of his belief that he
possessed such authority would have stemmed in | arge neasure from
the fact that he probably did, as a matter of |law, actually possess
such authority.

B. More Pertinently—The Rights of a Bailbondsman Vis-a-Vis a Third Person:

In the case now before us, by contrast, the burglary allegedly
perpetrated by the appellant was not of the hone of the fugitive,
Janmes Askins. It was of 924 Abbott Court, the honme of an innocent
third person, Ms. Mchelle Reed. Wereas Janes Askins, as a
condition of purchasing a bail bond, may have contracted away the
sanctity of his threshold vis-a-vis his bondsman, M chelle Reed had
not .

The pertinent question is whether it was reasonable for the
appellant to believe that he was authorized to break into 924
Abbott Court in his pursuit of James Askins. That question can
take different shapes. Was it reasonable for himto believe that
924 Abbott Court was the hone of Janes Askins? |If not, was it
reasonable for himto believe that 924 Abbott Court was the hone of
a third person but that James Askins was inside at the tinme of the
break-in? |If the latter, was it reasonable for himto believe that
he was legally authorized to break into the honme of a third person
even if the fugitive was probably inside?

Turning initially to that third possible aspect of the
guestion, the objective reasonabl eness of the appellant’s belief
that he was entitled to intrude into the hone of a third person
will in significant nmeasure depend on whether he is, as a matter of
| aw, actually entitled so to intrude into the honme of a third
per son.

Al t hough the case law on the prerogative of a bail bondsman
vis-a-vis a third-person property owner is skinpy, the decided
trend is that the bondsnman | acks the broad authority over a third
person that he possesses with respect to the fugitive who has
violated the conditions of his bail. The pivotal difference is
that the defendant who agreed to the terns of the bail bond has
contracted away rights that he would otherw se possess vis-a-vis
t he bondsman, whereas a third person has not contracted away any
rights.
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In State v. Tapia, 468 N W2d 342 (Mnn. App. 1991), a
pur sui ng bail bondsman received information that the fugitive had
been seen entering a specific apartnent building. As the bondsman
knocked on the door of the apartnent and identified hinself, he
heard furniture being noved and heard an individual shout, “Don’t
let himin.” The bondsman broke the security chain and gai ned
access. The apartnent did not belong to the fugitive. The
bondsman was ultimately convicted of crimnal trespass.

The M nnesota Court of Appeals began its discussion by noting
that a bail bondsman derives his authority from1l) the common | aw,
2) a Mnnesota statute, and 3) the contract between the surety and
the principal. After discussing at length the |andmark Suprene
Court decision of Taylor v. Taintor, the Mnnesota court noted that
that case did not “specifically authorize a surety on bail bond to
forcibly enter a third-party dwelling wthout consent to arrest a
fleeing principal.” 468 N.W2d at 344. Noting that neither the
common |law nor the Mnnesota statute expressly authorized a
bondsman to enter the dwelling of a third party, the Mnnesota
court was unwilling to broaden further a bail bondsman’ s al ready
extensive rights:

The surety-principal contract general ly
aut hori zes the bail bondsman, or his agent, to
exercise jurisdiction and control over the
principal during the period for which the bond
IS executed. However, this contractua
authority does not include the authority to
infringe upon the rights of persons who are
not parties to the contract.

468 N. W 2d at 344 (enphasis supplied).

The Court of Appeals of Indiana reached a simlar result in
Mshler v. State, 660 N E. . 2d 343 (Ind. App. 1966). A pursui ng
bai | bondsman recei ved information that a fugitive could be found in
his nother’s residence. Approaching that residence, the bondsman
noticed the fugitive' s vehicle parked outside. When the not her
attenpted to bar the bondsman fromentering, the bondsman ki cked in
the front door and gained entrance. The bondsman was ultimtely
convicted of crimnal trespass.

The Indiana Court of Appeals did not take issue with the
bondsman’s argunent that he enjoyed a w de range of powers at
common |aw. An earlier |Indiana decision (Jurner v. WIlson, 49 Ind.
581 (1875)), had so held. The Court of Appeals, however, drew a
di stinction between the broad power of the bondsman as agai nst the
principal and the | ack of such broad power against a third person.
It distinguished its earlier decision of Turner v. Wlson: “[We
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find Turner inapplicable here, as that case did not involve a
bai | bondsnman’s forcible entry into the dwelling of a third person.”
660 N. E.2d at 345. The court held that the bondsman was not
aut horized to make a forcible entry into the hone of a third person
in order to apprehend a fugitive.

State v. Portnoy, 718 P.2d 805 (Wash. App. 1986), did not deal
literally with the threshold of a third person but it did confirm
the principal that a bail bondsman does not enjoy the broad powers
against a third person that he enjoys against a fugitive who has

junmped bail. |In that case, the bondsman forcibly entered the hone
of the fugitive hinself. In an ensuing scuffle, however, the
bondsman physically pushed aside the fugitive's wife and the wife's
brother. In rejecting the bondsman’s claimthat his prerogatives

were plenary, the Washington Court of Appeal s observed:

It is true that a bail bondsman has certain
extraordi nary powers under the common | aw, as
aresult of the contract with his client. See
Taylor v. Taintor, 83 U S. (16 Wall.) 366, 21
L. Ed. 287 (187[2]). However, Portnoy offers
no authority for the proposition that the
bondsnen may sweep from his path all third
parties who he thinks are blocking his search
for his client, wthout liability to the
crimnal | aw

718 P.2d at 811 (enphasis supplied). See also State v. Lopez, 734

P.2d 778, 783 (N.M App. 1987):

[NNeither the comon |aw nor statutory
authority of a bondsman to nake a warrantl ess
search of his principal absolves a defendant
of crimnal responsibility ensuing from the
armed, unauthorized, and forcible entry into
the residence of a third party.

And c.f. Hunt v. Steve Denent Bail Bonds, Inc., 914 F. Supp. 1390,
1392 (WD. La.), aff'd, 96 F.3d 1443 (5" Cr. 1996) (citing
advi sory opinion issued by Attorney General of Louisiana for
proposition that bondsnmen “are advised not to forcibly enter a
person’s residence other than their principal’s wthout prior
judicial approval.”). Contra, Livingston v. Browder, 51 Ala. App.
366, 285 So.2d 923 (1973).

Al though a | aw enforcenent officer, of course, is subject to
various constitutional restraints that probably do not inhibit the
actions of a bail bonding conpany or of a bounty hunter hired by it,
it is nonetheless illumnating to note the Suprenme Court’s opinion
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in Steagald v. United States, 451 U S. 204, 101 S. C. 1642, 68 L

Ed. 2d 38 (1981). Even if armed wth an arrest warrant for a
fugitive, law enforcenment officers may not, in the absence of
exi gent circunstances, enter the hone of a third party in search of
the fugitive without a search warrant. In so holding, the Suprenme
Court not ed:

A contrary conclusion--that the police,
acting alone and in the absence of exigent
circunstances, may decide when there is
sufficient justification for searching the
honme of a third party for the subject of an
arrest warrant--would create a significant

potential for abuse. Armed solely with an
arrest warrant for a single person, the police
could search all the hones of t hat

i ndividual’s friends and acquai ntances. See,
e.qg., Lankford v. Celston, 364 F.2d 197 (CA4
1966) (enjoining police practice under which
300 hones were searched pursuant to arrest
warrants for two fugitives).

451 U. S. at 215 (enphasis supplied). The analogy is probably not
an apt one, however, for Payton v. New York, 445 U. S. 573, 100 S
Ct. 1371, 63 L. Ed. 2d 639 (1980), prohibits the police from
entering the honme of even the fugitive-arrestee hinself w thout an
arrest warrant. As we have discussed at |length, there is no such
inhibition on a bail bondsman seeking to apprehend a bail junper
i nside his own hone.

The | egal conclusion that a bail bondsman is generally entitled
to enter, wthout consent by the honmeowner, the hone of a third
person in an effort to apprehend a fugitive is alnost certainly an
unr easonabl e legal conclusion.'? It is unnecessary to decide,

12 If the appellant’s defense had been that he was m staken as to what

the lawentitled himto do but that it was nonethel ess a reasonabl e ni stake, the
materiality of such a defense would be highly problematic. As Judge Del apl ai ne
observed in Hopkins v. State, 193 Mi. 489, 498-99, 69 A 2d 456 (1949):

It is generally held that the advice of counsel, even
t hough followed in good faith, furnishes no excuse to a
person for violating the | aw and cannot be relied upon
as a defense in a crimnal action. Mor eover, advice
given by a public official, even a State’'s Attorney,
that a contenplated act is not crimnal will not excuse
an offender if, as a matter of law, the act perforned
did amount to a violation of the law. These rules are
founded upon the maxi mthat ignorance of the law will

(continued. . .)
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however, whether the verdict in this case wuld have been
adequately supported by the agreed facts if the verdict had been
based on the trial judge's conclusion that the appellant’s belief
that he was legally entitled to enter 924 Abbott Court was
unreasonabl e because the law is otherw se. VWhat Judge Smth
actually found to have been unreasonable on the appellant’s part
was not so nuch the appellant’s interpretation of the law as it was
the appellant’s interpretation of the facts before him

C. The Unreasonableness of the Appellant’s Factual Conclusions:

Even if the |law were what the appellant would like it to be,
there would still have to be inevitable factual limtations on a
bai | bondsman’s wutilization of so free-wheeling a |aw Let us
hypot hesi ze a town of one hundred households and a fugitive, first
posting bail and then junping bail, who had lived at No. 1 North
Center Street in that town. Hypothesize further the bounty hunters
who go to No. 1 North Center Street and learn reliably that the
fugitive noved out one week earlier and had now taken up residence
somewhere else in the town, either as the new [ awful resident in
one of the other ninety-nine houses or as a guest of one of those
ni nety-ni ne honmeowners.

Clearly, even a free-wheeling recapture | aw woul d not permt
t he bail bondsnen to break into and search every other house in the
town in an effort to recapture the fugitive. Before lawfully
entering any of those other houses, the bail bondsmen woul d have to
have sonme reasonable basis for concluding that the fugitive was
inside, either as the new resident or as the guest of the existing

2, .. continued)
not excuse its violation.

VWi |l e ignorance of fact may sonetinmes be admtted
as evidence of lack of crimnal intent, ignorance of the
law ordinarily does not give inmmnity from puni shnent
for crinme, for every man is presumed to intend the
necessary and legitimte consequences of what he
know ngly does. In the case at bar defendant did not
claimthat the State’s Attorney msled himregardi ng any
facts of the case, but only that the State’s Attorney

advised himas to the | aw based upon the facts. . . .If
there was any nistake, it was a m stake of |aw and not
of fact. . . .In other words, a person who conmmits an

act _which the law declares to be crimnal cannot be
excused from punishment upon the theory that he
m sconstrued or m sapplied the | aw.

(Ctations omtted; enphasis supplied).

It nust be noted, however, that the crine before the Court in Hopkins v.
State was an of fense that was nmal um prohi bitum and not malumin se.
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resident. Instead of a town consisting of one hundred househol ds,
| et the hypothetical be a high-rise apartnment building consisting
of one hundred separate units and the anal ysis woul d be precisely
the sane. One may not perpetrate a shakedown of an entire
comunity.

It was in this regard that Judge Smth found, as a matter of
fact, that the appellant’s belief that he was entitled to enter 924
Abbott Court was not objectively reasonable. Judge Smth did not
find it necessary to parse nore finely the appellant’s reasoni ng by
way of deciding whether the appellant believed 1) that Janmes Askins
had hinself taken up residence at 924 Abbott Court or 2) that Janes
Askins was sinply staying at the residence of sone third party at

t hat address. In either event, Judge Smth found that the
appel l ant did not have a reasonabl e basis for concluding that Janes
Askins was at that address in one capacity or the other. He

concluded first that the appellant, and the other bail bondsnen who
were with him had received a tip from an unnaned person whose
reliability and/or basis of knowl edge were not established in any
way. Judge Smith concluded in that regard:

The Defendants actually believed that M.
Askins lived in the house and was in the
house. . . . Do I think they believed it?
Yes, | think they believed it.

Do | think their belief was reasonable

under the circunstances? No, | don’t. Just
because sonme unknown person whose reliability
is in question . . . reliability cannot be

even consi dered because we don’'t know who it
was, we don’t know whether information was
given to that person at sone other tine.

(Enphasi s supplied).

| ndeed, in the case of Hayes v. Goldstein, 120 Chio App. 3d
116, 697 N E 2d 224 (1997), it was just such a failure to
substantiate the veracity of a tip that was critical to the court’s
determ nation that the entry into the hone of a third person by a
bounty hunter on the trail of a fugitive was unreasonabl e:
In the instant case, Defendant Cole
produced no evidence that the fugitive owned
t he house he broke into; there was no evi dence
to substantiate the veracity of the anonynobus
tip he received and therefore no way of
gaugi ng the reasonabl eness of his actions.

697 N. E. 2d at 225 (enphasis supplied).
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Judge Smth concluded that after the bondsnmen received the tip
that Janmes Askins mght be at 924 Abbott Court, the reasonable
thing for themto have done woul d have been to check further in an
effort to corroborate that tip. They could have checked with the
t el ephone conpany, with the gas and el ectric conpany, with the post
office, wwth the Land Records O fice, or with the tax assessnent
of fice. They could have conducted sone sort of discreet
surveillance on the property. They could have checked wth
nei ghbors to see if anyone new had just noved into the property.
Judge Smth concluded that they coul d have done a nunber of things
but that they unreasonably failed to do any of them

In this case what do we have, we have an
unknown individual giving information at a
prior address that the principal my be
staying at, living at, found at 924 Abbott
Court. If a police officer had brought this
to nme asking for a warrant he wouldn't have
gotten it. Because he didn't do anything. He
didn’t do any observing., any surveillance, any
verification, any confirmation, no
investigation. He did absolutely nothing. . .
| woul d have denied the request for any kind
of judicial action because there would have
been lack of sufficient information to cause
me to believe that he was there or that his
conclusion that he was there was based on
reason.

(Enphasi s supplied).

In the related context of what the police could have done to
verify a street address in a warrant application, we observed in
Braxton v. State, 123 Md. App. 599, 630-31, 720 A 2d 27 (1998):

[ T he quantum of facts needed to show the
connection between the suspect and the
purported place of occupancy is  hardly
daunting. Typically, an affiant includes an
avernment tying the suspect to the targeted
| ocation on the basis of surveillance, a check
of wutility records, verification wth a
| andl ord, an address from the phone book, or
the |iKke.

The one case on which the appellant relies nore than on any
other is that of Livingston v. Browder, 51 Ala. App. 366, 285 So.
2d 923 (1973). Although that case does, to be sure, hold generally
that a bail bondsman is authorized to enter the hone of a third
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person, its facts contrast sharply wth those in the case now
before us. \Whereas in our case there was no corroboration of the
tip that James Askins was in 924 Abbott Court, in Livingston the
bai | bondsnen had made first-hand observations as indisputable
confirmation before they entered:

The evi dence tended to show that the appell ant
saw and recognized Glner’s car outside
appellee’s hone. He also saw Glnmer sitting
i nside when he walked up to the porch to knock
on the door. After he knocked on the door, he
saw G lner |eave the room and appellee cane
to the door and opened it. Wile the door was
open, he saw Glner going down the back
hal | way and stepped through the door and
apprehended him These actions woul d present

a question for the jury as to the
reasonabl eness of the actions as there was no
vi ol ence what soever. Gl nmer peacefully

submtted to the arrest.
285 So. 2d at 927 (enphasis supplied).

The Livingston case contrasted with the case now before us in
yet another significant regard. The Livingston court stressed that

the honmeowner “canme to the door and opened it,” that the
bai | bondsnen “stepped through the door,” and apprehended the
fugitive who “peacefully submtted to the arrest.” The court

concl uded that those “actions would present a question for the jury
as to the reasonabl eness of the actions as there was no viol ence
what soever.” 285 So. 2d at 927 (enphasis supplied). In the case
before us, by contrast, the appellant and his confederates broke
down the door of 924 Abbott Court with an axe.

Such a potential for wunreasonable violence was of clear
concern to Judge Smth

Were it otherwise, a bail bondsman can receive
word from any Joe Blow anytine anywhere that
Jim Jones was located in ny house and break
down ny door. That [is not] the |law, not just
my house, anybody else’s house. . . . There
must be some confirnation, sone information.

(Enphasi s supplied).

The Livingston case, noreover, points to another respect in
which the appellant’s intrusion in this case may have been
unreasonabl e and, nore particularly, may have been known by himto
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have been unreasonable. Wen the appellant and his confederates
were confronted by the innocent honeowner, they affirmatively
m srepresented thensel ves as nenbers of the Fugitive Squad of the
Baltinore City Police Departnent. They never made known their
status as bail bondsnen | ooking for a fugitive. Wth respect to
such m srepresentation, the Livingston court observed:

We particularly note that there is a
factual question involved in the case whet her
appel I ant - Li vi ngston m srepresented hi nself or
hi s status. | f appellant m srepresented his
authority, or did not have authority, he m ght
be found guilty of a trespass.

285 So. 2d at 927.

The appellant and his fellow bail bondsnen also offered M.
Reed approxi mately $75, ostensibely to reconpense her for day care
services for her children, but inferentially to pay for the broken
door.®® She refused the offer. Both the offer of some sort of
paynment and the msrepresentation as to who they were are
i ndications that the appellant and his confederates may not even
have believed subjectively that their intrusion was reasonabl e.

Wth respect to the critical question of whether the State
carried its burden of persuading the fact-finding judge that the
appellant’s belief that he was entitled to break down the door of
924 Abbott Court was not objectively reasonable, Judge Smth’s
concl usi on was cl ear:

| think they actually believed that he lived
there and that he was there, but . . . | _find
t hat the belief and actions were not
reasonabl e under the circunstances and that’s

been proved beyond a reasonabl e doubt.

(Enphasi s supplied).

There is support for such a conclusion in the undisputed
circunstances set out in the agreed statenent of facts. Neither
that inferential and conclusory finding of fact, therefore, nor the
verdict that inevitably followed fromit is clearly erroneous. W
are by no neans suggesting that precisely the sane predicate

13 In the agreed statenent of facts, Ms. Reed stated that the offer was

to pay her for her day-care expenses, but that agreed statenment al so set out that
M. Parsons, one of the bail bondsnen, “stated that M. Winer offered Ms. Reed
money to pay for the kids' day-care and for damage to the door.”
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circunmstances could not have given rise to the dianetrically
opposite inferential conclusion that the appellant’s belief was
reasonable. Fromthe sanme predicate circunstances, the factfinding
trial judge could have drawn either inference wi thout being clearly
erroneous. Danz v. Shafer, 47 M. App. 51, 61-65, 422 A2d 1
(1980) .

This fully answers the fourth and final question that we posed
at the outset of this opinion:

Were the uncontested facts, recited in the
agreed statenent, legally sufficient to
support the verdict?

JUDGVENT AFFI RMED; COSTS TO BE
PAI D BY APPELLANT.



