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Appel l ant, H gh Ri dge Association, Inc., appeals the judgnent
of the Crcuit Court for Carroll County (Burns, J., presiding),
whi ch found in favor of appellee, County Comm ssioners of Carrol
County,? on its petition for condemation of a portion of appel-
lant's real property. Appellant challenges the public nature of
the use to which the condemmed land will be put and proffers the
foll ow ng questions for our review

l. Was the Conm ssioners' decision to con-
demm an unconstitutional, unlawful grant
of a private renmedy for the sole benefit
and econom ¢ advantage of a single prop-
erty owner, and not for a public purpose
or benefit?

1. Was High Ridge Drive, as originally de-
signed and approved, deliberately de-
signed to termnate wthin the sub-
division's property and not to extend
into the subdivision's pedestrian open
space area to the boundary of M. Geen's
property?

I1l. WAas the Conmm ssioners' decision to con-
dem unconstitutional due to | ack of any
necessity to condemm?

High Ridge Drive runs in an easterly direction through High
Ri dge Estates and termnates fifteen feet fromthe common boundary
of the subdivision and property now owned by one Aaron G een and
his wfe, Ruth. The property sought to be condemed is a strip of

land fifty feet wide extending fromH gh Rdge Drive fifteen feet

1 W& shall sonetines hereafter refer to the County
Comm ssi oners as the County.
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to the Geens' property. This strip now serves as a pedestrian
right of way. Condemmation proceedi ngs were instituted pursuant to
the Geens' recent proposal to develop their property wth
residential lots, which, if condemati on were successful, would be
situate al ong the proposed extension of H gh Ridge Drive that would
then run into their property. Not ably, several other access
points, which termnate at other boundaries of the G eens'
property, are available. Extension of any of these other streets
woul d provide the necessary public road access for the G eens'
proposed devel opnment. The Geens' desire for access by way of Hi gh
Ridge Drive is seen as having been notivated by financial consider-
ations; the alternative access routes would have been "nore
expensi ve and not as economcally practical for . . . devel opnent
of [their] property.™

The initiation of condemmati on proceedi ngs occurred after, and
as a result of, the Geens, through counsel, contacting the County
Comm ssioners by letter on January 25, 1991, suggesting that an
"apparent error on the record plat [of H gh Ri dge Estates]
conplicat[ed] the plan to extend H gh Ridge Drive into the G een
property,” and that the County m ght consider exercising its power
of em nent domain to resolve the "problem™

The Greens submtted a Concept Plan for devel opnent of their
property on Septenber 30, 1991, which included the |ots proposed to
be created on the extension into their property of Hgh R dge Drive

over the parcel suggested to be condemmed. A Special Report to the
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Carroll County Planning and Zoni ng Comm ssion, prepared by Bruce
Wal dron, recommended acceptance of the concept Plan, conditioned
upon the Greens' ability to "gain in-fee access to Hgh R dge Drive
or denonstrate the ability to build a County road across the
fifteen-feet-w de Honmeowners Association strip to H gh Ridge
Drive." The Report also stated the following with respect to High
Ri dge Est ates:

The approved Prelimnary Plan of Hi gh
Ri dge Estates shows, by the absence of a
per manent cul -de-sac, that the roads were
i ntended to provide access for future devel op-
ment into adjacent properties. These tenpo-
rary cul -de-sacs were neant to be renoved as
t he roads were extended. The approved Prelim

inary Plan of Hi gh Ri dge showsa separate parcel over
the old road and right-of-way that ran parallel to the common
property line between Aaron Green and the subdivision.

In accordance with the practice at that
tinme, the existing old right-of-way was pl aced
on a separate parcel to keep it off the pro-
posed lots. During the Final Plans Review of
the subdivision, the right-of-way parcel was
i ncluded with the open space parcel for use as
a pedestrian pathway. The open space areas,
as well as the fifteen-feet-w de parcel, are
now owned by the H gh R dge Honeowners Associ -
ation.

There was ot her evidence also presented relating to preexist-
ing rights of ways from which inferences could be made that, in
fact, no error (as suggested by the G eens) had occurred. There
was apparently a lawin effect at the tine that the H gh R dge pl at
was recorded that prohibited the platting of a subdivision street

over a pre-existing recorded right of way. Because a pre-existing



- 5.
right of way was believed to exist, H gh Rdge was not permtted to
extend Hgh Rdge Drive to the property line. That |aw apparently
was | ater changed. Thus, appellant contends the term nation short
of the property line could not have been a m stake because, in the
first instance, it was required by statute. At the Planning and
Zoni ng Comm ssion's Novenber 19, 1991 neeting, the Conm ssion nmade
the following decision after considering Wil dron's Report and

argunents nmade by the Greens' representative:

Deci si on:

The Comm ssion . . . approves the concept
pl an as presented and as conditionally recom
mended . . . . In taking this action, the

Conmm ssion on review finds, that the road in
guestion as detailed and approved, on the
approved prelimnary subdivision plan was
clearly laid out to extend to and intersect
with the adjoining property Iine of the Aaron
Green property; and further that the final
pl at prepared for record, deviated from the
approved plan and was therefore in error in
that it did not reflect what had been intended
and approved (the eventual extension of the
street into adjoining property).

The County Conm ssioners net on February, 27, 1992, and voted
"to condemm such property as necessary to inplenent the Planning
and Zoni ng Conm ssi on recommendati on with respect to the construc-
tion of a street to servethe Aaron Green Subdivison which wi Il intersect
with an existing culdesac in H gh R dge Subdivision.” (Enphasis
added.) The Conm ssioners then quoted the Planning and Zoning
Comm ssion's recommendation and decision in its entirety.

Appel l ant notes that the County Conm ssioners addressed only the
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al l eged error to which the Planning and Zoni ng Comm ssion referred:
"It is conpletely silent as to any statenent of public purpose
served by condemi ng [appellant]'s property.”

On July 27, 1992, the County Conm ssioners filed a Conpl ai nt
for condemation in respect to appellant's land. On Novenber 17,
1992, the trial court granted appellant's Mtion for Separate Tri al
of Issues of Law. This allowed for the bifurcation of the Comm s-
sioners' authority to conderm fromthe remaining issues. Trial was
hel d on Decenber 2, 1992. On Decenber 16, 1993, the trial court
found in favor of the County on its right to exercise em nent
domai n agai nst the subject property. A hearing regarding appel -
| ant' s damages was then scheduled. On June 28, 1994, a stipulation
of fair market value by the parties was presented to the tria
court and judgnent in accord therewith was entered.? Appellant
filed this tinely appeal therefrom Utimately, the County
Comm ssi oners chose not to participate in the appeal. The G eens

were permtted to intervene.

| .
The Constitutionality of the Condemmati on
We answer appellant's first question in the affirmative and

shall reverse the judgnent of the Grcuit Court for Carroll County.

2 Said judgrment was paid to the court on June 30, 1994,
resulting in the County's acquisition of title to the property in
guestion. The taking was, thus, technically conplete.
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In light of this decision, we do not address the remaining issues
or propriety venon of the County Comm ssioners' Election to Abandon
and the Greens' Mdttion to Intervene.
Maryl and Rul e U6 states that
A proceeding for condemation shall be
commenced by filing a petition conmplying with

Rul es 2-303 through 2-305 as to form and
contents and cont ai ni ng:

(4) A statenent of the purposes for which
the property is sought to be condemed.

"The reason for this is plain. Wthout such a statenent courts and

l[itigants would not be able to determ ne whether a condemati on was

proposed for a public purpose.” Prince George's County v. Beard, 266 M.

83, 96 (1972). In the case sub judice, the County provided the

follow ng avernment in its Conpl aint:

4. That the property . . . is needed for
t he proposed future public road .

While this bald assertion nay appear to satisfy technically the
requi renents of Rule U6, it does not provide a basis upon which
meani ngful judicial review of the «constitutionality of the
condemat i on proceedi ng nmay be conducted. SeeBeard, 266 MJ. at 95-
96 ("A legislative body can not nake a particular use either public
or private nerely by so declaring it, for if it could do so the
constitutional restraint [inposed by Maryland Constitution, Art.

11 8 40] would be utterly nugatory." (citation omtted)). A nere
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recital that a proposed property is needed for a particular public
use is insufficient when dealing with the deprivation of private
property rights. |Indeed, the County provides no explanation ot her
than the aforenentioned allegation to substantiate its concl usory
and self-serving declaration of the need for a "proposed future
public road." One is left to wonder whether the use is buttressed
by increased traffic flow, changing traffic patterns, and the |ike.
"For us to hold on such a record that a public use has been
establ i shed would be to hold, in essence, that a public body may

condemm private property for any purpose which suits its conve-

nience . . . ." Id. at 96. Despite having a "full opportunity to
spell out the use it propose[d] nmaking of the property andall thedetails

surrounding that use, " id. (enphasis added), the County Conm ssioners
failed to do so. "In order for a court to performits judicia

function," the Beard Court stated, "the[proposed] plan should...becomprehen-

sve." Id. (enphasis added). Based on our review of the record, we
find no such plan of public use, nmuch less a detailed one.
Moreover, we find no evidence to support a finding that any public
use could be gl eaned froma condemati on of the property at issue.
We explain, but first we address the | egal standards that apply in
respect to condemation in Mryl and.

The power to exercise emnent domain is indeed an awesone one
that nust be adequately bridled |est "the rights of property [be]

sol el y dependant upon the will of a |egislative body, w thout
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restraint.” New Central Coal Co. v. George's Creek Coal & Iron Co., 37 Md. 537,
559 (1873), appeal dismissed, 40 M. 425 (1874). The exercise of

em nent domain is predicated upon due process of law. A taking for
a use that is not inmbued wth a public interest "is such a
violation of the basic and essential features of constitutional

government that it amounts to a taking w thout due process of |aw
2A Nichol s, ThelLaw of Eminent Domain 8 7.01[3] (3d ed. rev.

1990) (footnote omtted).
In the nascent stages of our nation's devel opnent, unconpen-

sated takings for any use to which the governnent saw fit to put
the property were sancti oned. "[ T] he constitutional framers of
post -col oni al days perceived unconpensated takings as feudal

redi stributions of private property back to the governnent, ie, the
ki ng." Offenv. County Council, 96 M. App. 526, 548 n.7 (1993), aff'din

part, revdinpart, 334 M. 499 (1994). Indeed, "[i]t was not until the
i ntroduction of inproved nethods of transportation operated by
private corporations and the general extension of the activities of
muni ci pal governments . . . that the limts of the power of em nent
domain with respect to the purposes for which it could lawfully be
exerci sed" arose. N chols, supra 8 7.01. Even then, takings for
the benefit of private interests were not expressly prohibited; "it
had apparently never occurred to anyone that it mght be attenpt-

ed." Id.
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After it becane . . . accepted . . . that
the courts could not set aside an act of the
| egi sl ature unless it violated sonme specific
provision of the constitution, . . . [t]he
theory . . . put forward [to justify a refusal
to permt a taking for private use] was that
the . . . "emnent domain" clause[], by [nega-
tive] inplication prohibited the taking of
property for uses not public with or wthout
conpensati on.
Id. § 7.01[2].3
The "Taki ngs" Cause first appeared in the Federal Constitu-
tion upon the ratification of the Fifth Anmendnent on Decenber 15,

1791. That clause only permts, provided that due process is
afforded, "private property [to] be taken for public use .

(Enmphasis added.) U.S. Const. anmend V. It is thus a |ong standing
constitutional principle that private property may not be taken for

other than a public use, U S Const. anend. V and XIV; M. Const.,

Art. 111 8 40; M. Declaration of Rights 8§ 23; Mayor of Baltimore v.
Chertkof, 293 Md. 32, 42 (1982); Shirevev.Mayor of Baltimore, 243 Md. 613,
618 (1966); Webster v. Susquehanna Pole Line Co.,, 112 M. 416, 426 (1910);
Van Witsenv. Gutman, 79 M. 405, 410 (1894); 26 Am Jur. 2d Eminent Domain

8§ 25 (1966); 29A C.J.S. Eminent Domain § 29a (1965), and may not be

done wi thout providing conpensation therefor. Authorities differ,

3 "Maryl and was one of only three states that had a Taki ngs
Clause in its first constitution." Offenv. County Council, 96 M.

App. at 526, 548 n.7 (1993), affdinpart,revdinpart, 334 M. 499
(1994).
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however, as to the precise neaning of "public use.” " However
“public use' may be defined, for a use to be public it is not
necessary that the entire community or any consi derabl e portion of

it should enjoy it. . . . [I]t is enough if the people of a

particular locality receive the benefit.” N chols, supra § 7.07
(citing Prince George's County v. Collington Crossroads, Inc., 275 M. 171 (1975)

and Coxv. Revelle, 125 M. 579 (1915)) (footnotes omtted). Despite

this uncertainty, however, it remains clear that a governnental
entity's ability to condemm property is limted in scope to the
nature of the public use supporting it.

The exercise of emnent domain nust also be grounded upon
public necessity. 26 Am Jur. 2d Eminent Domain 8 2 (1966). I t
shoul d only be exercised to the extent actually found necessary,
Webster, 112 M. at 431-32, although absolute necessity is not
requi red; * Washington Suburban Sanitary Comm'n v. Santorios, 234 Mi. 342, 346
(1964); Johnson v. Consolidated Gas, Elec. Light & Power Co.,, 187 M. 454, 462
(1947); Levitkyv. Prince GeorgesCounty, 50 Md. App. 484, 488 (1982). "The

necessity that the use shall be public excludes the idea that

property nmay be taken under senbl ance of public use and ultimtely

4 Indeed, "the decision . . . as to the public necessity for
taking particular property is not subject to judicial review
unl ess [the] decision is so oppressive, arbitrary or unreasonabl e
as to suggest bad faith." Murphyv. Sate Roads Commn, 159 Md. 7, 15
(1930).
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conveyed and appropriated, or diverted, to a private use."® 29A
C.J.S. Eminent Domain 8 29a (1965) (footnote omtted).

The | egislature, however, is not held to a strict public use,
public necessity standard solong as the public use and necessity is legitimate.
“[T]he words “public use,' as witten in our Constitution, nean use
by the public.” Ridenv. Philadelphia, Baltimore & Washington RR. Co.,, 182 M.

336, 342 (1943). " [T]he test whether a use is public or not, is
whether a public trust is inposed upon the property, whether the

public has a legal right to the use, which cannot be gainsaid, or

denied, or withdrawn at the pleasure of the owner.'" Anne Arundel
County v. Burnopp, 300 Md. 343, 350 (1984) (quoting Arnsperger v. Crawford,

101 Md. 247, 253 (1905)). SeealsoWebster, 112 Md. at 426. "[Merely

because private businesses or private persons will also receive

benefit fromthe condemati on does not destroy the public character
of the action." Collington Crossroads, 275 Ml. at 187. Seealso Chertkof,
293 Md. at 43; Dobler v. Mayor of Baltimore, 151 M. 154, 165 (1926);
Ni chols, supra 8 7.08; 29A C. J.S. Eminent Domain 8 29a (1965) ("An

ulterior public advantage may justify a conparatively insignificant
taking of private property for what, in its innmedi ate purpose, is

a private use." (footnote omtted)). Moreover, the public

> The necessity that serves as the basis for the taking nust
be judged as of the tine the action to condemm was undert aken,
not by a later result. RollinsOutdoor Advertising, Inc. v. Sate Roads Comm'n,
60 Md. App. 195, 201 (1984).
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character venon of the use to which the condemmed property wll be
put is not affected by the fact that, although the public may have
aright touse it, it seldomdoes. Burnopp, 300 Mi. at 350. Seealso
26 Am Jur. 2d Eminent Domain 8§ 46 (1966) ("The public character of

a road does not depend on the degree of public necessity or conve-
nience that requires it, the extent to which the public uses it, or

t he nunber of persons that it accommbdates.” (footnote omtted));
Ni chols, supra 8 7.22[1] ("If aroad is to be open for public travel

t he purpose for which the public may w sh travel is not material,
and land nmay be taken by emnent domain for a road which is
i ntended solely for driving for pleasure . . . or to furnish a view

of beautiful natural scenery." (footnote omtted)). There nust,

however, be a bonafide public necessity for the public use and that

use and necessity nmust be evidenced by nore than bald assertions.
Mor eover, whether the use contenpl ated by the condemmation is

public or private is a matter for the courts to determne. Chertkof,
293 Ml. at 43; Beard, 266 Md. at 95; Perelisv. Mayor of Baltimore, 190 M.
86, 93 (1948); Riden, 182 MJ. at 340; Pitznoglev. Western Maryland RR Co.,
119 Md. 673, 678 (1913), aff'd, 123 Md. 667 (1914); VanWitsen, 79 M.

at 410; New Central Coal, 37 Ml. at 560; 29A C. J.S. Eminent Domain § 30
(1965). A use cannot be made public by nere declaration of the

Legi sl ature. Chertkof, 293 M. at 43; Beard, 266 Ml. at 96 (citing

Arnsperger v. Crawford, 101 M. 247 (1905)); Riden, 182 M. at 340;
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Pitznogle, 119 Md. at 678; VanWitsen, 79 Md. at 410. |In reviewng a

public body's decision to condemn private property, courts are
l[imted in the scope of their scrutiny. | ndeed, it lies in the
discretion of the Legislature "to determne to what extent, on what
occasions, and under what circunstances th[e] power shall be

exerci sed. The Courts have no right to review or control its
deci sions on these points . . . ." VanWitsen, 79 Ml. at 411-12.
"Al though the |l|egislature, in the first instance, has the power to
determ ne the question of public use, it has no power to determ ne
finally the extent of its own authority over private property. The
guestion whether a use . . . is really public is ultimately a
judicial one." Nichols, supra 8 7.16 and Maryland cases cited
therein (footnotes omtted). The public use ve non for which the
private property is sought is a question for the determ nation of
the court, Beard, 266 Mi. at 95,° "°. . . to be controlled by the
facts, circunstances and necessities of th[e] case.'" Collington
Crossyoads, 275 M. at 184 (quoting Pitznogle, 119 Mi. at 678). Seealso

Ni chol s, supra § 7.16[1].
VWhen the condemmati on centers around the use of a street or

road, the extension of which is sought by a private individual or

6 Seealso Mayor of Baltimorev. Chertkof, 293 M. 32, 43 (1982); Perdlis
v. Mayor of Baltimore, 190 Md. 86, 93 (1948); New Central Coal Co.v. George's
Creek Coal & IronCo., 37 Md. 537, 560 (1873).
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entity, the inquiry remains the sane — public interest nust
perneate the taking or it will fail for want of validity. Wile

"[t]he act of opening, w dening and closing streets, is an exercise

of the right of eminentdomain, " Sateexre.McClelanv. Graves, 19 M. 351,

369 (1863), it must be done in conjunction with public purpose and
necessity. Wth these considerations in mnd, we turn to the case
sub judice.

Appel | ant chal l enges the validity of the condemation, stating
that its "truly private purpose is overwhelmng." It is for this
reason that appellant clains that the County Conm ssioners' action
is constitutionally inproper. W agree. |In neither the |egisla-
tive proceedings authorizing the filing of the Conplaint for
Condemmation nor the Conplaint itself does the County, other than
by a bald claim of public purpose, proffer any public purpose
obj ectives or necessity or proffer any evidence of any such purpose
or necessity to justify condemmation of the private pedestrian path
| ocated in Hgh Ridge Estates. There is nothing to indicate how
the public will benefit fromextension of H gh R dge Drive perse or
how the extension inures to the public benefit. Mreover, given
t he evidence that devel opnent along a route other than H gh Ri dge
Drive would prove very costly for the Geens, that the Geens
preci pitated the condemation for their private purposes, and that
there is a virtual absence of any reasons providing a foundation

for the stated public purpose, or evidence of same, we perceive the
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condemmation to have been clearly intended to inure solely to the
benefit of the Geens, in derogation of the very well settled
principle that, absent a bona fide public purpose for which the
condemmed land is sought, property may not be subject to the
exerci se of em nent domai n.

In so deciding, we are cogni zant of several cases that, though

t hey appear factually close, are inapposite. 1n PrinceGeorge'sCounty

v. Beard, supra, 266 Md. 83, the Court of Appeals was faced wth a

simlar set of circunstances. At issue was a quantity of real
property sought to be condemmed for use as an airport facility.
Fol | owi ng enactnent by the Maryland CGeneral Assenbly of enabling
| egislation properly condemming the land, a County ordinance
declared the effort abandoned; |later efforts to reacquire the |and
t hrough em nent domain were found to be lacking in the requisite
public nexus to support the taking. The appellee challenged the
validity of the condemation petition on constitutional grounds,
alleging that its sole purpose was private in nature. Fol | owi ng
its decision to remand for further proceedings as to the inclusion
vel non of the project within the capital budget adopted by the
County Council, the Court addressed the em nent donmain facet of the
case. The Court remanded on this issue as well, as it was unable
to discern fromeither the petition or the record the public use

for which the | and was sought; "even the County Executive is unable

to say what use will be nmade of the property.” Id. at 96. The
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Court went on to reject any invitation to specul ate and hol d that
a public use had been established on such a deficient record; to do
so "would nmake the rights of property solely dependent upon the

will of a legislative body w thout restraint. Such is not the

[aw. " Id.

In the case subjudice, we perceive a conspicuous deficiency in
the record. There is no evidence in the record supporting the
County's declaration of public purpose. The evidence is not weak;
it is sinply not there. The record is replete with support for the
fact that condemmation in the instant case inures solely to the
benefit of the Greens and was so i ntended.

We find Anne Arunde County v. Burnopp, supra, 300 Ml. 343, to be
equal |y unavailing as well as factually distinguishable. There,
the Court of Appeals stated that the fact that a piece of I|and
sought to be condemed is a dead end or a cul de sac does not
prevent it from being for a public use. Quoting N chols, supra
8§ 7.22[1], the Court said: "[I]t is no legal objection that a
proposed highway will be a culdesac, or that it will lead to the
residence or place of business of but one individual, for the
public may desire to visit or do business with him . . .'" 300

Md. at 352. Be that as it may, the public use in Burnopp, unlike

t he case subjudice, was clearly established by |egislative enactnent,
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was described in the petition, and a public purpose could, at
| east, be inferred fromthe evidence.

The Conm ssioners' decision to initiate condemation in the
case at bar was clearly and solely made to enhance the private
interests of the G eens. In essence, the County was using its
powers of emnent domain to give Geen access to and through
appellant's private property. That is an inappropriate use of the
condemmati on power. The County's action was thus oppressive,
arbitrary and unreasonable. The trial court erred in upholding the
condemation. On the basis of the record in the case subjudice, no
rational inferences of a genuine public purpose are possible.

We concl ude and acknow edge that the Conm ssioners' attenpt to
abandon the proceeding was a bel ated good faith attenpt to rectify
t hat which should not have been commenced in the first instance.
Thus, no costs shall be assessed agai nst the County Conm ssioners
of Carroll County, Maryland. Al costs shall be assessed agai nst
the G eens.

JUDGVENT REVERSED; COSTS TO BE
PAI D BY THE | NTERVENORS/ APPEL-

LEES ( GREENS).



