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FAM LY LAW — CUSTODY - -

Cust ody order entered by Superior Court of the District of
Col unmbi a was a final order, and Maryland court did not err
in requiring a showi ng of change in circunstances to support
a nodification of the order.

CH LD SUPPCRT - -

A notion to nodify child support filed four days after
denial of an identical notion may be treated as a notion to
alter or anend; consequently, no hearing is necessary.
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Appel lant, Barry E. HIl, appeals froma child custody order
and an order denying his request to nodify child support. Finding
no error, we affirmthe judgnment of the circuit court

FACTS
Cust ody

Appel lant, Barry E. H I, and appellee, Evelyn HIIl, were
married on July 10, 1981. Two children, Arnond and Al exandr a,
were born as a result of the marriage. On August 8, 1992, while
residing in the District of Colunbia, the parties separated and
have continued to |ive separate and apart since that tine.

On Novenber 18, 1992, appellant filed a pleading in the
Superior Court of the District of Colunbia (“Superior Court”),
seeking a determnation as to custody of the children and the
right of visitation. Appellee filed an answer and counterclai m
i n which she sought custody, |egal separation, child support, and
the distribution of property.

On August 12, 1993, the Superior Court entered a nmenorandum
opinion in which it awarded | egal and physical custody of the
children to appellee, granted the right of visitation to
appel l ant, and awarded child support to appellee. On August 27,
1993, the appellant noted an appeal. The decision was affirned
by the District of Colunbia Court of Appeals on May 15, 1995.

On August 12, 1993, appellant filed a conplaint for absolute

divorce in the Superior Court, which was answered by appellee on



August 26. No hearings were held in the District of Col unbia
with respect to the relief requested in those pleadings. Both
parti es becane residents of the State of Maryland in 1995.

On April 11, 1996, appellant filed a conplaint for absolute
divorce in the Grcuit Court for Mntgonmery County seeking, inter
alia, permanent custody of the children and a determnation as to
child support. On June 13, 1996, appellee filed an answer and a
counterclaimfor divorce, custody, and other relief. Trial was
held on the custody issue on October 2 and 3, 1996. On Cctober
28, 1996, in a nmenorandum opinion, the circuit court granted
appel |l ee sole |l egal custody of the children with shared physi cal
custody in both parties. On Novenber 7, 1996, appellant filed a
nmotion for reconsideration on the ground that the circuit court
had applied the wong standard. Appellant urged the circuit
court to apply the best interest of the child standard and not
the standard applicable to a nodification of an award, i.e.,
whet her there was a material change in circunstances. The
nmoti on, supplenmented by appell ant on Novenber 27, 1996, was
denied by the circuit court on February 14, 1997.

Chil d Support

On January 24, 1995, appellant filed in Superior Court a
nmotion for nodification of the child support obligation contained
inits 1993 order. On Cctober 24, 1995, the Superior Court

determ ned that there was no substantial change to warrant a



nodi fication of child support. As nentioned previously, on Apri
11, 1996, appellant filed a conplaint in the Crcuit Court for
Mont gonmery County. A hearing on appellant’s request in the
circuit court for nodification of the child support award
entered by the Superior Court was held before a master in the
circuit court on July 17, 1996. The naster recommended deni al of
the request. Appellant filed exceptions, and after a hearing in
Cct ober 1996, the circuit court, on February 14, 1997, denied the
exceptions. Four days l|later, on February 18, 1997, appell ant
filed another notion to nodify the child support order but
presented no new argunents or facts. On March 27, 1997, the
circuit court denied appellant’s second notion for nodification,
on the recommendation of a master, wthout a hearing. This

appeal foll owed.

QUESTI ONS PRESENTED
Appel lant, in effect, presents two questions for our review,
as rephrased by us for clarity:

1. Was the custody order issued by the Superior Court of
District of Colunbia a final order entitled to full
faith and credit by the circuit court or was it a
pendente |ite order subject to de novo review?

2. Did the circuit court err in ruling on appellant’s
second notion to nodify child support w thout first
hol di ng a hearing?



STANDARD OF REVI EW
The standard of appellate review we nust apply is
governed by Maryland Rule 8-131(c).! W reviewthe circuit
court’s decision without deference to determine if errors of |aw
exist. Al factual findings of the circuit court, however, are
entitled to deference and nust be upheld unless clearly
erroneous.
Di scussi on
l.

The resolution of appellant’s first question turns on
whet her the August 12, 1993, order of the Superior Court was
entered pendente lite or as a final decree. Appellant contends
that the Superior Court’s order was issued pendente lite.
Therefore, the circuit court was required to hear the custody
matter de novo and apply the best interest of the child standard
when rendering its decision on Cctober 28, 1996. Kovacs v.

Kovacs, 98 M. App. 289, 310-12 (1994); Kerns v. Kerns, 59 M.

App. 87, 96-97 (1984). W hold that the Superior Court’s order

constituted a final decree and that the circuit court did not err

'Maryl and Rul e 8-131(c) provides:
When an action has been tried without a jury, the
appel late court will review the case on both the
| aw and the evidence. It will not set aside the
judgnment of the trial court on the evidence unless
clearly erroneous and will give due regard to the
opportunity of the trial court to judge the
credibility of the w tnesses.
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in applying the nodification standard.

In his brief, appellant points us to D.C. Code 8§ 16-911
(1989 Repl. Vol.), the applicable statute in this case, and
contends that the Superior Court’s order was not intended to be a
final decree. He argues that this provision, which was relied
upon by the Superior Court, provides for the issuance of custody
orders only on a pendente lite basis. |In support of his
argunment, appellant calls our attention to the title of section
16-911.2 He insists that the title of this code section plainly
indicates that it only addresses pendente lite custody decisions
made prior to the issuance of a divorce decree. Appellant
further contends that under District of Colunbia |aw, a pernanent
order of custody can only be issued in accordance with D.C. Code
8§ 16-914 (1989 Repl. Vol.) and pursuant to a valid divorce
decree. Appellant is incorrect in his contentions.

Based on this Court’s interpretation of the case |law and the
rel evant statutes, we hold that the August 12, 1993, order of the
Superior Court constituted a final decree. A straightforward
reading of the title of section 16-911 indicates that the phrase
pendente lite nodifies alinony and not custody. WMoreover, D.C
Code 8§ 16-912 (1989 Repl. Vol.) is entitled “Pernmanent alinony,

enforcenent, retention of dower.” |f section 16-911 was i ntended

The title of D.C. Code § 16-911(1989 Repl. Vol.) is
“Ali nony pendente lite; suit noney; enforcenent; custody of
children.”
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only to provide the Superior Court with the ability to issue
tenporary custody orders, then logic would dictate that section
16-912 woul d address pernanent custody.

Appel lant is wong when he cites section 16-914 as the only
provision in the D.C. Code that permts the issuance of final
custody orders. Mdreover, section 16-914 does not require that a
di vorce decree be entered in order for a final custody order to
take effect. Contrary to appellant’s argunents, section 16-914
is a standard provision that enables a court to retain
jurisdiction on alinony and custody issues. Consequently, a
final custody order can be issued pursuant to section 16-911. To
hold otherwise would lead to the illogical conclusion that before
a final custody order could be issued there would have to be a
valid divorce decree. This result does not conport wth conmon
sense. Thus, in a case such as the one before us, in which
appel l ant only requested custody and appellee’s request for a
| egal separation was denied, the order of the Superior Court was
a final order.

Finally, our conclusion that the Superior Court order is
final is supported by District of Colunbia case law. In

Monacelli v. Monacelli, 296 A 2d 445, 447 (D.C. C. App. 1972),

the District of Colunbia Court of Appeals made clear that before
an exi sting custody order can be nodified, the noving party nust

denonstrate a change in circunstances. The Mnacelli case is



di stingui shable on its facts but its conclusion is generally
applicable. In addition, the court in Mnacelli determ ned that,
in any custody matter, the controlling consideration is always

the wel fare of the chil dren. ld. See also Bazenore v. Davis,

394 A 2d 1377, 1387 (D.C. Ct. App. 1978).

The District of Colunbia case | aw was codified in the recent
amendnents to Title 16 of the D.C. Code. Specifically, the Joint
Custody of Children Act of 1996 becane effective on April 18,
1996, seven days after appellant filed his conplaint for absolute
divorce in the Grcuit Court for Montgonery County. The act
i ncl uded the follow ng provision:

An award of custody may be nodified or

term nated upon the notion of one or both

parents, or on the court’s own notion, upon a

determ nation that there has been a

substantial and material change in

ci rcunst ances and that such nodification or

termnation is in the best interest of the

chi | d. (Enphasi s added.)
D.C. Code 8§ 16-911(a-2)(4)(A) (1997 Repl. Vol.). This provision
makes clear that a nodification of a custody order should occur
only if there is a material change in circunstances and the

nmodi fication is in the best interest of the child. See

Monacelli, supra. More inportant, D.C. Code § 16-914 (a-2) (1997

Repl. Vol .) added the follow ng:

The nere enactnment of the Joint Custody of

Chil dren Act of 1996 does not, in and of itself,
constitute a substantial and material change in

ci rcunst ances and, therefore, may not constitute
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the sole basis for nodifying or termnating a

cust ody award.
The | anguage of this provision supports our reading of Mnacelli,
and clearly inplies that prior to the enactnent of this statute,
a party was required to show a materi al change in circunstances
bef ore an existing custody order could be nodified.® As a
result, the circuit court in this case applied the appropriate
standard in rendering its decision on Cctober 28, 1996. In
pertinent part, the circuit court stated:

I n determ ning whether or not the Court

shoul d consi der nodification of custody, we

| ook to whether or not the noving party has

shown a material change in circunstances
affecting the best interests of the children.

Concl udi ng that the Superior Court’s order was a fina
decree, we hold that the custody order was entitled to full faith
and credit, U S Const. art IV 8 1, and that the circuit court
applied the correct |egal standard.

.

Next, appellant contends that it was error for the circuit
court to rule on his second notion to nodify child support
wi thout a hearing. Under Maryland | aw, when notions and ot her

pl eadi ngs are considered by a trial judge, it is the substance of

District of Colunbia case |aw treated the Superior Court’s
order as a “final order” within the neaning of Maryland | aw,
whi ch di stingui shes between pendente |ite and final orders.
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the pleading that governs its outcone, and not its form |In
ot her words, the nature of a notion is determned by the relief

it seeks and not by its label or caption. See Alitalia v.

Tornillo, 320 Md. 192, 195-96 (1990); duckstern v. Sutton, 319

Mi. 634, 650-51 (1990); State v. Hogg, 311 Ml. 446, 457 (1988);

Hi ggins v. Barnes, 310 Ml. 532, 535 n.1 (1987)(“[Q ur concern is

with the nature of the issues legitinmately raised in the
pl eadi ngs, and not with the |abels given to the pl eadings”).

After filing for absolute divorce in Maryland, a hearing on
child support was held before a master on July 17, 1996. The
mast er recomrended deni al of appellant’s request for
nodi fication. Exceptions were filed, and after holding a
hearing, the circuit court overrul ed the exceptions. Four days
after the ruling, without putting forth any new argunents or
presenting any additional facts, appellant filed another notion
to nodify the child support order.

Regardl ess of what appellant |abeled his second notion, it
anounted, in effect, to a notion to alter or anmend a judgnent
pursuant to Maryland Rule 2-534. Therefore, because Rule 2-
311(f) does not require that a hearing be held on notions to
alter or anmend judgnents, the circuit court did not err in
denyi ng appellant’s second notion for nodification of child
support without a hearing. Appellant had a full and fair

opportunity to present his argunments regarding child support at a



hearing. As a result, a second hearing based on the sane
argunents and facts woul d have been duplicative and an
inefficient use of the circuit court’s resources.

JUDGVENTS AFFI RVED,
COSTS TO BE PAI D BY APPELLANT.
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