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August 29, 2001, appellants! Mary Ann Hi nes and her husband
Leon Hines filed an eight-count conplaint in the Grcuit Court for
Harford County against appellees Deputy Sheriff John French,
Sheriff Joseph Meadows, and Sergeant Gary Vernon of the Harford
County Sheriff’'s Departnment, the Harford County Sheriff’s
Department, Harford County, the State of Maryland, Bal ti nore County
911 Di spatcher Jane Doe, Chief Terrence Sheridan of the Baltinore
County Police Departnent, the Baltinore County Police Departnent
(BCPD), and Baltinore County. Appellants alleged assault, battery,
false inprisonnent, false arrest, mal i ci ous  prosecution,
intentional infliction of enotional distress, negligence, and | oss
of consortium

The BCPD, Baltinore County, and Chief Terrence Sheridan filed
a Motion to Dismiss on Septenber 18, Septenber 24, and Cctober 3,
2001, respectively. By orders dated October 16, 2001, the trial
court granted the notions to dism ss of Baltinore County and Chi ef
Terrence Sheridan. Additionally, on October 31, 2001, the State of
Maryland filed a Mdtion to Dismiss and Sheriff Madows, Deputy
French, Sergeant Vernon, the Harford County Sheriff’s Departnent,
and Harford County collectively filed a Mdtion to Dismss and/or
For Summary Judgnent. The circuit court eventually ruled on the
outstanding notions in a nmenorandum opinion and order filed on
Sept enber 30, 2003, wherein the court granted the notion to dism ss

of the BCPD and the State of Maryland. The court al so granted the

'Reference hereinafter to “appellant” in the singular
i ndi cates Mary Ann Hi nes.
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collective Mtions to Dismss and/or For Summary Judgnent of
Sheri ff Meadows, Deputy French, Sergeant Vernon, the Harford County
Sheriff’s Departnent, and Harford County.

Appel lants filed their tinmely notice of appeal on Cctober 29,
2003, presenting two questions for our review, which we conbine
I nto one question and rephrase as foll ows:

Did the trial court err by granting appell ees’
notions to dismss and/or notion for sunmary
j udgnent ?
W answer appellants’ question in the affirmative and,

therefore, reverse in part, and affirm in part, the judgnent of

the circuit court.

FACTUAL BACKGROUND

On the eveni ng of August 29, 1998, appellant was returning to
her home in Harford County froma party in Baltinore City. She was
traveling alone in a 1998 Dodge truck bearing Maryland |icense tag
17F118. As she proceeded eastbound on Route 40, Baltinore County
911 dispatch issued a “be on the | ookout” for a green Dodge truck
with Maryland |icense 17F118. The report noted that the vehicle
had been involved in a hit-and-run accident at the intersection of
Mohrs Lane and Route 40 in Baltinmore County — an intersection
appel lant would have crossed en route to Harford County. At
approximately 8:15 p.m, Deputy French, who had received the
di spatch call, observed appellant traveling on Route 40 in Harford

County and, consequently, he began to pursue her.
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At this point, the parties’ version of the events diverge into
two conflicting accounts of appellant’s traffic stop and subsequent
arrest. According to appellant, as she traveled in the right |ane
of the two eastbound |anes, she observed a police vehicle wth
flashing lights approach fromthe rear. The vehicle pulled al ong
side her truck and the police officer notioned for her to pull
over, which appellant clainms she “did as pronptly as was possi bl e,
given the speed of the traffic and the need to pull off onto the
right shoulder of the road.” After appellant pulled over, Deputy
French, who was not in uniform rapidly approached appellant’s
vehicle with his gun pointed at her and ordered her to exit the
truck.

Appel lant clainms that, as she exited the vehicle, Deputy
French “noted that she had TMJ scars!? on her right jaw, and that
she nust be in pain, as they were so fresh.” He then “grabbed her
and threw her up against the side of the truck” and, “[a]fter
slanming her head into the side of the truck, while [|aughing,
[ Deputy French] told [appellant] that it nust have really hurt when
her face hit the side of the truck.” Deputy French then “pulled
her crippled left armup behind her back and handcuffed her hands
so tightly” that appellant suffered |acerations on her wists and

hands. It was not until after the handcuffs were secured that

2A short time prior to the incidents in question, appellant
had surgery on her right tenporormandi bular joint (TMJ), or right
jaw j oi nt.



- 4 -
Deputy French told appellant that she was a suspect in a hit-and-
run acci dent.

Appel | ant asserts that she was subsequently placed in a police
vehicle while Deputy French inspected her truck for damage. She
mai ntai ns that Deputy French becane visibly irritated when he did
not di scover danmage to her vehicle and that he refused to | oosen
her handcuffs despite her protests that they were too tight.
Afterward, other officers from the Harford County Sheriff’s
Departnment arrived and appellant was asked to submit to a breath
test. She consented and several breath tests were performed but
none indi cated the presence of al cohol.

Appel | ees present a dramatically different version of events
concerning appellant’s traffic stop and arrest. According to
Deputy French, he followed appellant with his lights and siren on
for approximately one mle, during which tine he observed her
erratically drive halfway onto the shoulder of the road three
times. Trooper John Cook of the Maryland State Police joined the
pursuit and, with his siren and lights activated, he pulled al ong
side appellant, notioning for her to pull over. Appellant shook
her head to indicate a negative response and continued driving.
Shortly thereafter, however, appellant pulled over but would not
exit the vehicle or place her hands out the wi ndow in view of the
of ficers when pronpted to do so by Deputy French. As Deputy French
approached appellant’s truck, he noticed her reaching down on the

I nsi de of the truck door and, consequently, he drew his firearmand



- 5 -
ordered her out of the vehicle. Appel lant then conplied with
Deputy French’s orders and she was subsequently placed under
arrest. Al though prelimnary breath tests adm nistered at the
scene did not produce any positive results, appellant admtted to
Deputy French that she was taking pain nedication for chronic pain
associated with recent surgery.

Appel l ant was transported to the Harford County Sheriff’'s
Depart nent where she was i ssued three citations, charging her with
failure to drive in designated | ane, eluding police, and negli gent
drivi ng. She was released later that evening, after it was
determ ned that she was not involved in a hit-and-run accident.
Appel l ants returned to the sheriff’s departnent four days | ater, on
Septenber 2, 1998, in an attenpt to |odge an internal conplaint
agai nst Deputy French. They spoke with Sergeant Vernon, assigned
to the Harford County Sheriff Departnment’s Internal Affairs
Division, but appellants assert that he refused to take their
claim Sergeant Vernon reportedly stated that they “should be
thankful that the police officer pulled [appellant] over that
ni ght[] because she was in no condition to drive.”

On Decenber 14, 1998, proceedings were conducted in the
District Court of Maryland for Harford County regardi ng appell ant’s
three traffic citations. Pursuant to an agreenent between
appel l ant and the prosecutor, the charge of eluding police was
pl aced on the stet docket, a nolle prosequi was entered on the

negligent driving charge, and a not guilty agreed statenent of
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facts was presented on the charge of failure to drive in designated
| ane. Based on the not guilty agreed statement of facts, the
district court found appellant guilty of failure to drive in
desi gnat ed | ane.

As noted, supra, appellants subsequently filed their conpl aint
in the Crcuit Court for Howard County on August 29, 2001.
Following the trial court’s granting of appellees’ various notions

to dismss and for sunmmary judgnent, appellants filed an appeal.

LEGAL ANALYSIS

Appel l ants contend that the trial court erred by granting
appel l ees’ notions to dismiss and/or for sunmmary judgnent.
Concerning the notions to dism ss, they aver that their conpl aint
successfully stated causes of action for which relief could be
granted in regard to all the counts all eged and appell ees naned in
the conplaint. Likew se, the court also erred by granting summary
judgnment of the remaining counts, maintain appellants, because
there were disputes of material facts that were either disregarded
or decided in favor of appell ees.

“Inreviewing a notionto dismss for failure to state a claim
under Maryland Rule 2-322(b), trial and appellate courts nust
assune the truth of all well-pleaded, relevant, and naterial facts
in the conplaint and any reasonabl e inferences that can be drawn
therefrom” Allied Inv. Corp. v. Jasen, 354 Ml. 547, 555 (1999)

(citing Bobo v. State, 346 M. 706, 708 (1997)). “Dismssal is
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proper only if the alleged facts and perm ssible inferences, so
vi ewed, would, if proven, nonetheless fail to afford relief to the
plaintiff.” Bobo, 346 Ml. at 709. Thus, we wll affirmthe trial
court only if the dism ssal was legally correct. Jasen, 354 Ml. at
555; Bobo, 346 M. at 709.

The trial court may grant summary judgnent only when “there is
no genui ne di spute of material fact” and “the party in whose favor
judgnent is entered is entitled to judgnent as a matter of law”
Ml. Rule 2-501(e); Bagwell v. Peninsula Regional Med. Ctr., 106 M.
App. 470, 488 (1995). ““In reviewng a grant of a summary
judgment, we are first concerned with whether a genui ne dispute of
material fact exists’ and then whether the novant is entitled to

sunmary judgnent as a matter of |aw Grimes v. Kennedy Krieger
Inst., Inc., 366 MJ. 29, 71 (2001) (quoting williams v. Mayor &
City Council of Baltimore, 359 Ml. 101, 113 (2000)).

The purpose of summary judgnment is to determ ne whether there
are facts in dispute that nust be resolved through a nore fornal
resolution process, such as a trial on the nmerits. Eng’g Mgmt.
Servs. v. Md. State Highway Admin., 375 M. 211, 229 (2003).
Thus, in order to defeat a notion for summary judgnent, the party
opposi ng the noti on nust present adm ssi bl e evidence denonstrating
the existence of a dispute of material fact. Tennant v. Shoppers
Food Warehouse MD Corp., 115 M. App. 381, 386 (1997). “CA

material fact is a fact the resolution of which will sonehow af f ect

the outcone of the case.’”” Grimes, 366 Md. at 72 (quoting King v.
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Bankerd, 303 M. 98, 111 (1985)). Moreover, “[i]n determ ning
whet her a summary judgnment has properly been granted, an appellate
court nust consider the facts stated, and the proper inferences to
be drawn therefrom in the light nost favorable to the party
agai nst whom the notion is nade.” Burwell v. Easton Memorial
Hospital, 83 Md. App. 684, 687 (1990).

If there is no dispute of material facts, then our role is to
determ ne whether the trial court was correct in granting sunmary
judgnent as a matter of law. Tennant, 115 Md. App. at 386; Beatty
v. Trailmaster Products Inc., 330 Md. 726, 737 (1993). Whet her
summary judgnent is properly granted as a matter of law is a
question of |aw and therefore review of the granting of sunmary
judgnment is de novo. Eng’g Mgmt. Servs., 375 Ml. at 229-30. “The
standard of appellate reviewof a summary judgnent is whether it is

‘legally correct.’” I1d. at 229.

Assault

The trial court granted appellees’ notion to dismss
appel l ants’ assault count agai nst Deputy French and Sheriff Meadows
ruling that the clai mwas barred because the statute of limtations
had expired prior tothe filing of their conplaint. Under MI. Code
(2002 Repl. Vol.), Cs. & Jud. Proc. (C J.) 8§ 5-105, “[a]n action
for assault, libel, or slander shall be filed within one year from
the date it accrues.” The incident in question occurred on August

29, 1998 and appellants did not file their conplaint until August
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29, 2001 - three years |ater. The trial court, therefore, was
correct in granting appellees’ notion to dism ss the assault count.
Appel l ants’ assault claimwas tinme-barred and, thus, even if the
facts all eged could be established at trial, the assault claimwas

properly dism ssed.?

Battery, False Imprisonment, and False Arrest

Deputy French and Sheriff Meadows were also named as the
defendants in appellants’ counts for battery, false inprisonnent,
and false arrest. The trial court granted summary judgnent in
regard to all three counts after finding that Deputy French had
legal justification to arrest appellant. In their brief,
appel lants assert that the court resolved factual disputes in
reaching its conclusion that Deputy French had | egal justification
to arrest and, therefore, they aver that summary judgnent was
i nappropri ate.

Fal se i npri sonnent, fal se arrest, and assault and battery “can
only occur when there is no legal authority or justification for
the arresting officer’s actions.” Williams v. Prince George’s
County, 112 Md. App. 526, 554 (1996); see also Ashton v. Brown, 339

Ml. 70, 119-21 (1995).* Legal justification was defined in Great

3Appel l ant conceded the assault claim was barred by the
statute of limtations at oral argunent before this Court.

‘ln Ashton, 339 Md. at 119 n.24, the Court of Appeals noted
that the causes of action for assault and battery are analytically
(conti nued. . .)
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Atl. & Pac. Tea Co. v. Paul, 256 MI. 643, 655 (1970), wherein the
Court of Appeal s stat ed:

When t he cases speak of legal justification we

read this as equivalent to |l egal authority

What ever technical distinction there may

be between an “arrest” and a “detention” the

test whether legal justification existed in a

particular case has been judged by the

principles applicable to the | aw of arrest.

Rel yi ng on her version - which is disputed by Deputy French -
of what transpired on August 29, 1998, appellant, in essence,
argues that Deputy French’s sole legal justification to arrest was
based on the charges of failure to drive in designated I|ane,
el uding police, and negligent driving. Appellants’ rendition of
the facts indicate that appellant was uninpaired, stayed in her
| ane of traffic, pronptly pulled over upon seeing Deputy French’'s
notioning, and imediately conplied with all of his commands.
Deputy French’s recounting of the incident, however, suggests that
he pursued appellant for over one mle with his energency lights

and siren activated. He maintains that appellant drove erratically

on and off the road, that Trooper Cook pulled along side her

4(...continued)

dependent upon the cause of action for false inprisonnment. If the
arrest constituted a false inprisonnent, then the physical force
used in effectuating the arrest would give rise to a cause of
action for assault or battery. 1d. Conversely, if the arrest was
not a false inprisonment, then the physical force used to
effectuate the arrest is not tortious. 1d. Therefore, the |ega
justification for an arrest indirectly controls whether an assault
or battery has occurred.
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vehi cl e and notioned for her to stop but that she refused and, when
appellant finally did stop, she was unwilling to exit her vehicle.
Al t hough appellant relies on her version of what occurred
prior to her exiting her vehicle, the critical material fact which
she does not dispute is that Deputy French began to pursue
appellant in response to information relayed to himfromthe 911
di spatch — nanely, that her Dodge truck, with Mryland |icense
pl ate nunmber 17F118, had been involved in a hit-and-run accident.
Md. Code (2002 Repl. Vol.), Transp. (T.P.) § 26-202, titled, “Power
to Arrest,” provides, in pertinent part:
(a) In general. — A police officer may arrest
wi thout a warrant a person for a violation of
the Maryland Vehicle Law, including any rule
or regulation adopted under it, or for a

violation of any traffic |aw or ordi nance of
any |local authority of this State, if:

(3) The officer has probabl e cause to believe
that the person has conmitted the violation,
and the violation is any of the follow ng
of f enses:

(vi) Any offense that caused or contributed to
an accident resulting in bodily injury to or
deat h of any person;
Probabl e cause has been defined as “‘facts and circunstances
sufficient to warrant a prudent (person) in believing that the
(suspect) has committed or was commtting an offense.’” Okwa v.

Harper, 360 Md. 161, 184 (2000) (quoting DiPino v. Davis, 354 M.

18, 32 (1999)).
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Deputy French had legal justification to arrest appellant
under T.P. § 26-202(a)(3)(vi) because he had probable cause to
believe that she had “caused or contributed to an accident
resulting in bodily injury to or death of any person.” It is
undi sputed that the information i ssued by the 911 di spatch i ncl uded
the make and nodel of appellant’s truck, her Maryland |license tag
nunber, and her approximte |ocation on Route 40. Deputy French
had no reason to disbelieve the information and, upon observing
appel lant driving on Route 40 in a Dodge truck with tag nunber
17F118, he had sufficient probable cause to stop and place her
under arrest. Consequently, we hold that, viewing all facts in a
light nost favorable to appellants, Deputy French and Sheriff
Meadows were entitled to judgnent as a matter of |aw concerning
appellants’ counts for battery, false inprisonnent, and false

arrest.

Malicious Prosecution

Under count five of their conplaint, appellants alleged that
Deputy French and Sheriff Madows instituted a nmalicious
prosecution by issuing the three traffic citations, which as noted,
supra, charged appellant with failure to drive in designated | ane,
el uding police, and negligent driving. The circuit court granted
sumary judgnent on the malicious prosecution count, holding that
one of the four elenents of the tort had not been alleged in the

pl eadi ngs.
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In order to establish the tort of malicious prosecution, a

plaintiff nmust show
1) the defendant instituted a crimnal
proceedi ng agai nst the plaintiff;
2) the crimnal proceeding was resolved in the
plaintiff’s favor;
3) the defendant did not have probable cause
to institute the proceedi ng; and
4) the defendant acted with nalice or a
primary purpose other than bringing the
plaintiff to justice.

Okwa, 360 Md. at 183 (citing DiPino, 354 Ml. at 54.

It is not contested that Deputy French issued appell ant three
traffic citations and, thus, that crimnal proceedings were
i nstituted against her. The disposition of two of the citations,
however, was not resolved in her favor. Appellant was found guilty
of the charge of failure to stay in designated | ane and was fi ned
seventy-three dollars. Additionally, pursuant to an agreement with
the prosecutor, the charge for eluding police was placed on the
stet docket. A stet on a charge resulting froman agreenent with
the prosecutor is not a verdict in favor of appellant. See State
v. Meade, 101 Md. App. 512, 531-33 (1994). Because the pleadings
and factual docunments before the trial court indicated that the
second el enent for malicious prosecution had not been satisfied,

the court was correct in granting sunmary judgnent regarding the

charges of failure to stay in designated | ane and el udi ng police.

The citation for negligent driving, however, had a different

outcone — nanely, a disposition in appellant’s favor. As
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di scussed, supra, the agreenent between appellant and the
prosecutor also resulted in a nol pros of the negligent driving
charge. A nol pros acts as a disnmissal and, thus, the prosecution
of appellant for negligent driving ended in her favor. Therefore
the issue in the instant case beconmes whether appellant has
satisfied the latter two el enents of malicious prosecution.

Under the third elenent, appellant may only recover if she
denonstrates the absence of probable cause for instituting the
prosecution. In deciding whether probable cause was present, the
circuit court concl uded:

Additionally, a nolle pros entered on a charge
is not “crystalline[.]” Allen [v. Bethlehem
Steel Corp., 76 M. App. 642, 651 (1988)].
The court nust look at the intent of the
State’ s deci sion to determ ne whet her probabl e
cause existed. Id. In the present case,
probabl e cause did exi st to charge [appel | ant]
with negligent driving. [Appellant] was found
guilty of failure to stay in a designated
lane, which would qualify as negligent
driving. Therefore, because the prosecution
did not termnate in [appellant’s] favor,
[sJummary [j]udgnent nust be granted for the
[ d] ef endant s on Count Vv, mal i ci ous
prosecution.

Prelimnarily, a nol pros is not a verdict in favor of
appel | ant . The trial court incorrectly applied the principles
cited in Allen because that case does not address whether a nol
pros is atermnation of proceedings in favor of the plaintiff but,
i nstead, concerns whether a nol pros may act as evidence that a

def endant | acked probable cause to institute the prosecution. W

expl ai n.
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Some forms of termnation of proceedings in favor of the
accused may be considered as evidence of want of probabl e cause.
Exxon Corp. v. Kelly, 281 MI. 689, 694 (1978). For exanple, the
di scharge of an accused at the prelimnary hearing of a crimnal
charge is evidence of |ack of probable cause because “‘it is the
function of (a magi strate) to pass upon the sufficiency of the case
agai nst the accused to justify prosecution.’”” 1d. (quoting Banks
v. Montgomery Ward & Co., 212 MI. 31, 40 (1957)). The effect of
the entry of a nol pros, however, is not crystalline and “the court
nmust | ook at the circunstances surrounding the State’ s deci sion so
as to determ ne whether there was an absence of probable cause.”
Allen, 76 Md. App. at 651 (citing Exxon, 281 Ml. at 695).

Appl yi ng Exxon and Allen to the case sub judice, we hol d that
the facts and circunstances surroundi ng the prosecutor’s decision
not to prosecute appellant for negligent driving do not support the
entry of the nol pros as evidence of insufficient probable cause.
The nol pros was entered as part of an agreenent wherein appell ant
agreed to read a not guilty statenent of facts on the charge of
failure to stay in designated | ane. In the district court
proceedi ngs, the follow ng coll oquy occurred:

[ PROSECUTOR] :  Your Honor , it IS ny
understanding that with regard
to [appellant], sheis goingto
pay out the [failure to stay in
desi gnated |ane] charge. I
bel i eve she will do that right

now.

THE COURT: kay.



[ PROSECUTOR] :

THE COURT:

[ PROSECUTOR] :

[ APPELLANT’ S
COUNSEL] :

[ PROSECUTOR] :

[ APPELLANT’ S
COUNSEL] :

[ PROSECUTOR] :

[ APPELLANT’ S
COUNSEL] :

[ PROSECUTOR] :

THE COURT:

[ PROSECUTOR] :

- 16 -

W will stet the fleeing and
al luding [sic] charge and nol
pros the negligent driving.

Ckay.

We woul d just need verification
that she pays out the anount
cl ai med.

[ Prosecutor], your offer was to

It is what | just said.

— (continuing) do a not guilty
on the —

My under st andi ng was that your
client was going to pay it out,
so then we weren’'t even going
to have a not guilty statenent
of facts.

| was going totry to appeal to
the [c]ourt based on her |ong
driving record to consider a
PBJ after the [c]ourt made its
det erm nati on.

That’ s fine.

Ckay. So you are going to stet
the negligent driving?

W are going to stet the
fl eeing and al l uding, [sic] 21-
904B, nol pros the negligent
driving, and do a not gquilty

statenent of facts on the
[failure to stay in designated
| ane charge].

There is no evidence to suggest that the prosecutor entered a

nol pros on the negligent driving charge for any reason other than
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to reach an agreenent with appellant. Consequently, the entry of
the nol pros does not act as evidence that probable cause was
| acki ng.

Qur inquiry, however, does not end with the discussion of
Allen. Although the entry of the nol prosin the instant case does
not act as evidence of insufficient probable cause, appellant does
provide other evidence which would render summary |udgnent
i nappropriate. As expl ai ned above, appellants set forth facts that
suggested Deputy French did not have probable cause to charge
appellant with negligent driving. If a fact finder believed
appel l ant’ s version that she was not erratic and that she stayed in
her | ane of travel at all tines, then Deputy French | acked probabl e
cause to charge her and appellant could satisfy the third el enent
of malicious prosecution.

Furthernore, the fourth elenent of malicious prosecution
requires a determ nation of whether the defendants acted wth
mal i ce. “[SJummary judgnment is generally inappropriate when
matters such as know edge, intent, and notive are at issue.” Okwa,
360 Md. at 178. The credibility of witnesses and their intent or
notive are issues to be decided by a fact finder. A jury could
reasonably infer fromappellant’s versi on of the events that Deputy
French issued the negligent driving citation as a neans of
insulating hinmself from liability after not finding damage on
appellant’s vehicle and to supply probable cause after it had

evapor ated by reason of discovering appellant was not involved in



- 18 -
the reported hit-and-run. Therefore, we hold that summary judgnment
was not appropriate in disposing of appellants’ nalicious

prosecution claint as it related to the negligent driving charge.

Intentional Infliction of Emotional Distress

Under their claim for intentional infliction of enotional
di stress, appellants |isted Deputy French, Sheriff Meadows,
Sergeant Vernon, Jane Doe, Chief Sheridan, and Baltinore County as
def endant s. Wth regard to Deputy French, Sheriff Meadows, and
Sergeant Vernon, the circuit court granted their notion for summary
judgnment after finding that appellants’ alleged facts did not
constitute extreme and outrageous conduct. Jane Doe was di sm ssed

fromthe case pursuant to Baltinore County’'s notion to dismss.®

SAppel l ants’” malicious prosecution count could potentially be
barred by the statutory i mmunity provided under C. J. 8 5-522(b) of
the Maryland Tort Clainms Act. See Lee v. Cline, 149 Ml. App. 38,
83-84 (2002) (explaining that C J. 8 5-522(b) provides State
officials with a qualified imunity defense for their intentiona
torts.) For the reasons explained, infra, however, we conclude
that appellants’ allegations of malice concerning Deputy French
trunp any i mmunity defense he coul d ot herw se i nvoke and, thus, he
is not immune to the malicious prosecution count. Conversel vy,
because appellants have not nmade any clainms of malice against
Sheriff Meadows, he was properly dismssed from the malicious
prosecution count pursuant to his imunity protections.

Al though Baltinore County’'s notion to dismss did not
specifically nane Jane Doe, we can infer that the notion sought to
di smss her fromthe case because Baltinore County is statutorily
required to provide her defense under C J. 8§ 5-302(a), which
st ates:

Government to provide legal defense to employees. — Each

| ocal governnent shall provide for its enployees a | egal

defense in any action that all eges damages resulting from

(continued. . .)
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Li kewi se, Chief Sheridan and Baltinore County were al so di sm ssed
fromthe case pursuant to their respective notions to dism ss.
Addressing the tort of intentional infliction of enotiona
di stress, the Court of Appeals said in Kentucky Fried Chicken Nat’l1l
Mgmt. Co. v. Weathersby, 326 Ml. 663, 670-71 (1992):

The extraordinary feature of the tort . . . is
its insistence upon “extrenme and outrageous
conduct.” In fact, this element is, in large
respect, the entire tort. It both limts the
reach of the tort and dom nates the proof of
its elenents. The outrageous requirenent
means there is no liability sinply for the
intentional infliction of enotional distress.
If a defendant intends to cause a plaintiff
enotional distress and succeeds in doing so,
t he def endant i s nonet hel ess not |iabl e unl ess
his or her conduct is also extrenme and
out r ageous.

(Gtation omtted.)
What constitutes extrenme and outrageous conduct was expl ai ned
by the Court as follows:

W reenphasized that the tort is to be used
sparingly and only for opprobrious behavior
that includes truly outrageous conduct. . . .
Liability has been found only where the
conduct has been so outrageous in character,
and so extrene in degree, as to go beyond al
possi bl e bounds of decency, and to be regarded
as atrocious and utterly intolerable in a
civilized comunity.

Td. at 670 (citing Batson v. Shiflett, 325 Ml. 684, 734-35 (1992)).

8. ..continued)
tortious acts or omssions commtted by an enployee
wi thin the scope of enploynment with the | ocal governnent.
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Consi dering the conduct alleged to be intentional, extreneg,
and outrageous: 1) Deputy French pull ed appel |l ant over because he
bel i eved she was a suspect in a hit-and-run accident, 2) that he
observed scars on her face from a recent surgery but disregarded
the injuries during the arrest, 3) that he | aughed at the pain he
inflicted, and 4) that he handcuffed her too tightly and woul d not
| oosen the handcuffs when requested by appellant. Al though such
behavior, if true, was inappropriate, it is not tantanmount to
“atrocious[] and utterly intol erable” behavior that goes “beyond
all possible bounds of decency.” Li kewi se, assum ng Sergeant
Vernon refused to take appellants’ internal conplaint when they
attenpted to file it at the sheriff’'s departnent, the refusal
al t hough possibly inproper, did not rise to the | evel necessary to
trigger liability under the tort of intentional infliction of
enoti onal distress.

Turning to allegations agai nst Jane Doe, Chief Sheridan, and
Bal ti nore County, appell ants suggested that Jane Doe’ s conduct “was
intentional, extrene, and outrageous in failing to investigate the
veracity of any of the information provided before transmtting it
to Harford County with a false report that the Dodge truck driven
by [appellant] . . . had been involved in a hit-and-run autonobile
acci dent.” Chief Sheridan - who the conplaint contends was
responsi ble for the “hiring, training, and supervision” of the 911
center personnel — and Baltinore County are apparently included

under the theory of respondeat superior.
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I n our opinion, appellants have asserted a negligence claim

“Negligence is the failure to use reasonable care under the

ci rcunst ances.” williams, 112 M. App. at 551. Al t hough
appel l ants make use of the phrase “intentional, extrene, and
outrageous,” their claim centers on Jane Doe’'s “fail[ure] to

investigate the veracity” of the information provided to Deputy
French and, thus, the appropriate common |aw claimis negligence.
Simply including the signature | anguage of an intentional tort does
not cause a negligence claimto transforminto an intentional tort.
Mor eover, there are no other avernents contained in the conplaint
whi ch explain how Jane Doe’s conduct constituted an intentional
act. Consequently, we shall reviewthe granting of the notions to
dism ss of Chief Sheridan and Baltinmore County, infra, on the
prem se that appellants’ cause of action against Jane Doe was for

negl i gence.

Negligence

The defendants identified under count seven of appellants’
conpl ai nt i ncl uded Deputy French, Sheriff Meadows, Sergeant Vernon,
Harford County, Jane Doe, Chief Sheridan, BCPD, Baltinore County,

and Maryl and.’ Summary judgnent was granted for Deputy French,

‘Appellants do not explicitly list Baltinore County or
Maryl and as defendants in the opening paragraph or the ad damnum
cl ause of count seven of their conplaint. Bot h defendants are,
however, inplicitly included in the paragraphs w thin count seven,
and, therefore, we wll address their respective notions to

(continued...)
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Sheriff Meadows, and Sergeant Meadows because, according to the
circuit court, Deputy French and Sergeant Vernon were protected by
the unbrella of public official imunity. Al so as expl ai ned

supra, the court granted the notions to dism ss of Chief Sheridan
and Bal ti nore County, thereby di sm ssing Jane Doe, Chief Sheridan,
and Baltinore County. Finally, the BCPD and Maryland were
di sm ssed pursuant to their notions to dism ss.

Under conmon law inmunity, public officials are entitled to
qualified imunity fromnegligence clains. Ashton, 339 MI. at 117-
18; Parker v. State, 337 M. 271, 285 (1995); williams, 112 M.
App. at 549-50. In Ashton, the requirements for comon |aw

qualified imunity were set forth by the Court of Appeals as

foll ows:

“Before a governnment representative in this

State is relieved of liability for his [or
her] negligent acts, it nust be determ ned
t hat the followng independent factors
simul taneously exist: (1) the individua

actor, whose all eged conduct is at issue, is a
public official rather than a nmere governnent
enpl oyee or agent; and (2) his tortious
conduct occurred while he [or she] was

performng discretionary, as opposed to
mnisterial, acts in furtherance of his [or
her] official duties . . . . Once it 1is

established that the individual is a public
officer and the tort was commtted while
perform ng a duty which invol ves the exercise
of discretion, a qualified imunity attaches;
nanely, in the absence of nalice, the
i ndi vidual involved is free fromliability.”

(...continued)
di sm ss.
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Ashton, 339 Ml. at 116-17 (quoting James v. Prince George’s County,
288 M. 315, 323-24 (1980) (enphasis onitted)).

In addition to conmon law i munity, the CGeneral Assenbly has
enacted the Maryland Tort C ainms Act (MICA), which broadened the
qualified imunity coverage previously available only to public
officials to include all State personnel. M. Code (2002 Repl
Vol.), State Gov. (S.G) § 12-101% 1rLee, 149 MI. at 70. Moreover,
al t hough the MICA continued to grant qualified inmmunity to State
personnel against negligence clains, it expanded coverage to al
types of tort clains, including constitutional and intentional
torts. C J. 8 5-522(b); Lee, 149 MI. at 83-84; Ford v. Baltimore
City Sheriff’s Office, 149 Ml. App. 107, 132-35 (2002). The MICA
provides in pertinent part:

(a) In general. - (1) Subject to the
exclusions and limtations in this subtitle
and notw t hstanding any other provision of
law, the immunity of the State and of its
units is waived as to a tort action, in a
court of the State, to the extent provided
under paragraph (2) of this subsection.

(2) The liability of the State and its units
may not exceed $200,000 to a single claimnt
for injuries arising froma single incident or
occurrence.

(b) Exclusions and limitations. — lnmmunity is
not waived under this section as described
under 8§ 5-522(a) of the Courts and Judici al
Proceedi ngs Article.

8\ note that sheriffs and deputy sheriffs are State personnel
under S.G 8§ 12-101(a)(6), which explicitly includes “a sheriff or
deputy sheriff of a county or Baltinore City.” Therefore, we shal
review the clains against Deputy French, Sergeant Vernon, and
Sheriff Meadows under the MICA.



S.G 8§ 12-
Under

per sonnel

104(a) .
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8§ b5-522(b) of the Courts and Judicial Proceedings

Section 5
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under 8§ 12-104 of the State Governnent Article
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(1) Punitive damages;

(2) Interest before judgnent;

(3) A claim that arises from the
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(i) Is not within the scope of the
public duties of the State personnel; or

(ii) Is made with malice or gross
negligence;

(5) Aclaimby an individual arising from
a single incident or occurrence that exceeds
$200, 000; or

(6) A cause of action that | aw
specifically prohibits.
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as defined in 8§ 12-101 of the State Governnent
Article, are immune fromsuit in courts of the
State and from liability in tort for a
tortious act or omission that 1is within the
scope of the public duties of the State
personnel and is made without malice or gross
negligence, and for which the State or its
units have waived imunity under Title 12,
Subtitle 1 of the State Government Article,
even if the damages exceed the Iimts of that
wai ver .

added.)

Article.”

-522 of the Courts and Judicial Proceedings Article
in part:

(a) Tort liability - Exclusions from waiver

under § 12-104 of the State Government

Article. — Immunity of the State is not waived
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Accordi ngly, whether under common |aw qualified inmunity or
the statutory qualified inmmunity provided by the MICA, Deputy
French, Sergeant Vernon, and Sheriff Meadows my only avoid
liability for a claimof negligence if their conduct was within the
scope of the duties of State personnel and each acted w thout
mal i ce or gross negligence. For purposes of public official
I munity under the common |law or the MICA, nalice is defined as
““an act without legal justification or excuse, but with an evil or
rancorous notive influenced by hate,” the purpose being to
deliberately and willfully injure the plaintiff.” Shoemaker v.
Smith, 353 Md. 143, 163 (1999) (quoting Leese v. Baltimore County,
64 Mi. App. 442, 480 (1985)).

Additionally, “‘[a]ctual malice does not always have to be
shown with specificity; it can be inferred.” Thacker v.
Hyattsville, 135 MI. App. 268, 307 (2000) (quoting Leese, 64 M.
App. at 480). W frequently reject, however, attenpts to rely on
bare allegations that a particular act raises an inference of
mal i ce. Lee, 149 MJd. App. at 85. A plaintiff may not rely on the
“mere exi stence of such an intent, notive, or state of mnd issue
to defeat summary judgnent.” Thacker, 135 M. App. at 301.
“Because a defendant’s subjective intent is an elenent of the
plaintiff’s claim the plaintiff nust point to specific evidence
that raises an inference that the defendant’s actions were
I nproperly notivated in order to defeat the notion.” 1Id.; see also

Lee, 149 Md. App. at 85.
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The facts in williams, supra, are instructive on the issue of
malice in contrast to the facts in the case at hand. There,
appel lant, driving his nother’s car, which had been stolen and
consequently placed on the teletype, was stopped by police for
suspected auto theft because authorities failed to renove the
vehicle from the stolen vehicle list when it was recovered.
Concluding that none of allegations by appellant directly or
inferentially constituted nmalice, we observed:

Thus, we my look to the facts and
circunstances set forth in the deposition
testinony as well as other matters outside of
the pleadings. Therein is to be found no
expressions of hostility of the officers nor
any physical harminflicted, and indeed, the
record reflects conciliation, accomodation
and even an apol ogetic attitude on the part of
the arresting officer. Based on the facts and
circunstances before the |lower court, there
was not a scintilla of evidence that the
arresting officers harbored ill wll or an
evil notive toward appel |l ant.

williams, 112 Md. App. at 550-51.

Once the officer, in williams, discovered the vehicle was
erroneously listed as stolen, he offered appellant a busi ness card
and told himto contact himif he had any further difficulties. By
contrast, appellants have sufficiently alleged facts that create an
i nference of malice concerning Deputy French’s actions. Based on
appel l ant’s version of her traffic stop and arrest, Deputy French,
wi t hout provocation, grabbed her and intentionally injured her face
despite having noticed that she had recent TMJ surgery. Appellant

reported that Deputy French | aughed and told her it nust have hurt
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as he forced her face into the side of her vehicle. The
al | egati ons essentially suggest that Deputy French del i berately and
willfully targeted appellant’s preexisting injury and that he
| aughed or nade other verbal statements indicating an intent to
harm her. Assuming a jury found these allegations to be true
Deputy French’s conduct would constitute malice and, thus,
qualified imunity would not be available to himas a defense.?®

In ruling that Deputy French’s alleged conduct did not
constitute namlicious behavior, the trial court apparently
di sregarded appel | ant’ s versi on of events and found Deputy French’s
story to be nore credi ble. Summary judgnent is not a substitute for
trial because it does not provide the proper opportunity for the
trial court to give credence to certain facts and refuse to credit
ot hers. Okwa, 360 M. at 182-83. Consequently, because
appel lant’s account could allow a jury to reasonably infer that
Deputy French was notivated by an intent to harm her and because
such a finding could preclude him from invoking the defense of
qualified immunity, we hold that summary judgnment was not the
correct disposition of appellants’ negligence clai magai nst Deputy

Fr ench.

°The trial court’s sole reason for granting sumrary judgnent
of the negligence claim against Deputy French was its erroneous
finding that qualified immunity applied because there was no
evidence of nmalice. Adhering to the rule that an appellate court
may only uphold a grant of summary judgnment on the grounds relied
on by the trial court, Ashton, 339 Ml. at 80, we will not address
whet her appellants have sufficiently alleged the elenents of
negl i gence.
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Unlike the clains nmade against Deputy French, appellants’
al | egati ons regardi ng Sergeant Vernon and Sheriff Meadows do not
give rise to an inference of nalice. The gravanen of appellants’
contention agai nst Sergeant Vernon is that he failed or refused to
accept the internal conplaint they attenpted to fil e agai nst Deputy
French. In Count VI of her conplaint, appellant alleges that
Sergeant Vernon's conduct constituted intentional infliction of
enotional distress. |In our discussion, supra, we have concl uded
t hat none of the defendants acted in a manner that woul d constitute
the requi site extrene and outrageous conduct to support a cl ai mof
intentional infliction of enotional distress.

Under Count VII of her conplaint, alleging negligence,
appel | ant avers:

51. That Defendant Sergeant Gary Vernon of
the Harford County Sheriff ‘s Departnment, while
assigned to the Internal Affairs Departnent,
owed a legal duty to take the Plaintiffs Mary
Ann Hi nes and Leon Hi nes’ conplaint against
Def endant Deputy Sheriff John French and
investigate sane in accordance with the |aw
and policies of the Harford County Sheriff's
Departnent, which he refused to do on
Septenber 2, 1998 when Plaintiffs Mary Ann
H nes and Leon Hi nes attenpted to file a
conpl ai nt agai nst Defendant Deputy Sheriff
John French wth Defendant Sergeant Gary
Ver non.

52. That the Plaintiffs Mary Ann Hi nes and
Leon Hi nes sustained injuries and danages as
aforesaid proximately caused by Defendant
Sergeant Gary Vernon’s failure to intake their
conplaint, and to investigate sane, and to
keep them apprised of sane, violating the
Constitutional rights of the Plaintiffs to due
process under the law and to redress for
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personal injuries sustained, as well as their
common | aw rights guaranteed by the Maryl and
Decl arati on of Rights.

Sergeant Vernon, in his capacity as the officer responsible
for receiving appellant’s conplaint, was performng a mnisterial
task, rather than a discretionary one. As a result, he was not
entitled to qualified immunity. As the Court of Appeals observed
in James v. Prince George’s County, 288 M. 315, 326-27 (1980):

While this dividing |line between i munity and
liability is one of |ongstanding in Maryl and,
we have only rarely explained the difference
bet ween di scretionary and m nisterial acts. In
State, Use, Clark v. Ferling, 220 Md. 109, 151
A . 2d 137 (1959), Judge Prescott, however, did
note for this Court that "mnisterial refers
to duties in respect to which nothing is left
to discretion as distinguished from those
where the official has the freedom and
authority to nmake deci sions and choices." 1d.
at 113, 151 A.2d at 139. And in Schneider v.
Hawkins, 179 M. 21, 25, 16 A 2d 861, 864
(1940), we expl ai ned:

The term "discretion” denot es
freedom to act according to one's
judgment in the absence of a hard
and fast rule. Wen applied to
public officials, "discretion" is
t he power conferred upon themby | aw
to act officially wunder certain
circunstances according to the
dictates of their own judgnent and
consci ence and uncontrolled by the
j udgnment or consci ence of others.

The m nisterial-discretionary distinction was
aptly summarized by the California Suprene
Court over eighty years ago:

Where (a public officer's) duty is
absol ute, certain, and inperative,
involving nmerely the execution of a
set task - in other words, is sinply
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mnisterial - he is liable in
damages to any one specially injured
either by his omtting to perform
the task, or by performng it
negligently or unskillfully. On the
ot her hand, where his powers are
di scretionary, to be exerted or
wi thheld according to his own
judgnment as to what i s necessary and
proper, he is not liable to any
private person for a neglect to
exerci se those powers, nor for the
consequences of a | awmful exercise of
them where no corruption or malice
can be inputed, and he keeps within
t he scope of his authority. [ Doeg v.
Cook, 126 Cal. 213, 58 P. 707, 708
(1899).]

See al sO Restatement (Second) of Torts 8§ 895D,
cooment f (1979) (factors in determning
whet her function is discretionary include
anong ot hers, nature of function, inportance
to publi c, pl anni ng V. oper ational ,
essentially political decision); C. Rhyne, et
al., supra, at 16 (discretionary function
quasi-judicial in nature in that it requires
personal deliberation and judgnent).

Sergeant Vernon's duties in taking conplaints prior to
forwarding them for investigation were clerical in nature and
i nvol ved no exercise of judgnment or requirenent to nake deci sions
or choices. Absent a legally cognizable duty, however, Sergeant
Vernon's refusal to accept appellant’s conplaint fails to formthe
basis of a cause of action. The Court of Appeals in Ashburn v.
Anne Arundel County, 306 M. 617, 630-31 (1986), explained the
remedy for the failure of an officer to properly discharge his or
her duty:

Presently, the police officer is subject
to disciplinary proceedings or crimnal
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prosecution for any dereliction of duty, see
Ml. Code (1957, 1982 Repl. Vol.), Art. 27, 88
727 to 734D, and these proceedi ngs are better
suited to review charges against the police
officer for the breach of a duty which his
job, rather than his responsibility as a
menber of the public, inposes wupon him
Moreover, as stated by the District of
Col unmbi a Court of Appeals in Morgan, supra,
whi |l e public prosecution does little
to consol e t hose who suffer fromthe
m stakes of police officials, on
bal ance, the community is better
served by a policy that both
protects the exercise of | aw
enf orcenent discretion and affords a
means of review by those who, in
supervi sory roles, are best able to
evaluate the conduct of their
char ges.
468 A 2d at 1312.

A proper plaintiff, however, is not
W thout recourse. If he alleges sufficient
facts to show that the defendant policeman
created a "special relationship” with himupon
whi ch he relied, he may maintain his action in
negl i gence. See Restatement (Second) of Torts
8§ 315(b). This "special duty rule,” as it has
been termed by the courts, is nothing nore
than a nodified application of the principle
that although generally there is no duty in
negligence terns to act for the benefit of any
particul ar person, when one does indeed act
for the benefit of another, he nust act in a
reasonabl e manner. See Scott v. Watson, supra,
278 Md. at 170-71, 359 A 2d at 555; Penna R.R.
Co. v. Yingling, 148 M. 169, 129 A 36
(1925). In order for a special relationship
bet ween police officer and victimto be found,
it nmust be shown that the | ocal governnent or
the police officer affirmatively acted to
protect the specific victim or a specific
group of individuals like the victim thereby
i nducing the victims specific reliance upon
the police protection.

(Footnote omtted.)
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From the foregoing, Sergeant Vernon’'s alleged conduct,
admttedly contrary to his responsibilities as a police officer,
was a breach of his duty to the public at large, rather than a
specific individual. There being no special relationship between
appel | ant and Sergeant Vernon, the proper avenue for redress of his
refusal to accept the conplaint of police abuse is by way of a
di sci plinary proceedi ng or prosecution.

Thr oughout the conpl ai nt, appel |l ants naned Sheriff Meadows as
a def endant under the theory of vicarious liability, alleging that
he was responsi bl e for the supervision and control of Deputy French
and Sergeant Vernon. Under the qualified imunity provided by C.P
8§ 5-522, however, Sheriff Meadows is independently entitled to
I mmunity for discretionary acts perfornmed wi thout malice and, thus,
principles of vicarious liability are not applicable. See Thacker
135 Md. App. at 310 (explaining that under C.P. 8 5-507 — a sim | ar
i mmunity provision dealing with runicipal officers — each officer
has the ability to inplenent i ndependent imunity and,
consequently, “plaintiffs cannot rely upon vicarious liability
principles, but nust proffer evidence to show that each one of the
defendants acted with nmalice.”). There is no evidence in the case
sub judice to suggest that Sheriff Meadows acted with nalice. He
was not directly involved in appellant’s arrest or subsequent
prosecution — the only discretionary acts for which appel |l ants have
prof fered evidence sufficient to defeat summary judgnment. Thus, he

could properly raise imunity as a defense to all counts, but



- 33 -
specifically for the malicious prosecution and negligence counts
t hat have survived summary judgnent with regard to Deputy French.
As a result, we hold that the case against Sheriff Madows was
properly dismssed pursuant to his joint notion for sunmary
j udgment .

We next address the negligence clains agai nst Jane Doe, Chi ef
Sheri dan, and Baltinore County. The trial court dism ssed each on
grounds that they were i mmune as to the negligence count. Jane Doe
- a 911 dispatcher stationed in Towson — and Chief Sheridan are
both enpl oyed by Baltinore County and, thus, the Local Governnent
Tort Cdains Act (LGICA) contains the governing provisions
concerning imunity.' The LGICA provides, in pertinent part:

(a) Government to provide legal defense to
employees. — [Each local governnment shal

provide for its enployees a |egal defense in
any action that all eges damages resulting from
tortious acts or omssions committed by an

enpl oyee within the scope of enploynent wth
the | ocal governnent.

¥The trial court also nmade an alternative ruling concerning
Sheriff Meadows. It first interpreted the conplaint as alleging a
negl i gent supervi sion count against Sheriff Meadows but then held
that appellants “failed to plead any facts that show how the
training of [Deputy] French and [ Sergeant] Vernon was deficient.”
Because we have al ready concl uded that sunmary judgnent was proper
under the doctrine of qualified immunity, we will not reach the
trial court’s negligent supervision ruling.

An enpl oyee under the LGTCA is defined in C.J. 8 5-301(c) (1)
as “any person who was enpl oyed by a | ocal governnent at the tine
of the act or omssion giving rise to potential liability against
that person.” Additionally, CJ. 8§ 5-301(d) states, in part, that
a “Local governnent” includes “A chartered county established under
Article 25A of the Code.”
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(b) Immunity; exceptions. — (1) Except as
provided in paragraph (2) of this subsection,
a person nay not execute agai nst an enpl oyee
on a judgnent rendered for tortious acts or
om ssions conmritted by the enpl oyee within the
scope of enploynent with a | ocal governnent.

(2) (i) An enployee shall be fully liable
for all damages awarded in an action in which
it is found that the enployee acted wth
actual malice.

(i) In such circunstances the
judgnment nmay be executed agai nst the enpl oyee
and t he | ocal gover nment may seek

i ndemmi fication for any suns it is required to
pay under 8 5-303 (b)(1) of this subtitle.

C.J. 8 5-302 (a) and (b).
Additionally, under C. J. 8§ 5-303, the LGICA states:

(a) Limitation on liability. — (1) Subject to
paragraph (2) of this subsection, t he
liability of a local government nay not exceed
$200, 000 per an individual claim and $500, 000
per total clains that arise from the sane
occurrence for danages resulting fromtortious
acts or omssions, or liability arising under
subsecti on (b) of this section and
i ndemni fi cation under subsection (c) of this
section.

(2) The limts on liability provided
under paragraph (1) of this subsection do not
I ncl ude i nterest accrued on a judgnent.

(b) when government liable. — (1) Except as
provi ded in subsection (c) of this section, a
| ocal governnent shall be liable for any

judgnent against its enployee for damages
resulting from tortious acts or omssions
commtted by the enpl oyee within the scope of
enpl oynent with the | ocal governnent.

(2) A local governnent may not assert
governnental or sovereign immunity to avoid
the duty to defend or indemify an enployee
established in this subsection.

(d) Defenses not waived. — Notw t hstandi ng the
provi si ons of subsection (b) of this section,



- 35 -

this subtitl e does not waive any common | aw or
statutory defense or imunity in existence as
of June 30, 1987, and possessed by an enpl oyee
of a | ocal governnent.

(e) Defenses available to government. — A
| ocal governnent may assert on its own behal f
any common Jlaw or statutory defense or
immunity in existence as of June 30, 1987, and
possessed by its enployee for whose tortious
act or omission the claim against the | ocal
government is prem sed and a | ocal governnent
may only be held liable to the extent that a
j udgnment coul d have been rendered agai nst such
an enpl oyee under this subtitle.

The pur pose of the aforenenti oned provisions is not to provide
imunity to | ocal governnent enpl oyees. Instead, the sections are
designed to set forth the circunstances in which the |oca
governnment 1is responsible for providing a |legal defense and
i ndemmification for its enployees’ tortious acts. As CJ. 8§ 5-
303(d) makes cl ear, however, the LGICA does not wai ve any inmunity
def enses that are otherw se available to its enpl oyees. Moreover,
C.J. 8 5-303(e) permts the local government to utilize any
i muni ty defense possessed by its enpl oyees.

Wth regard to Jane Doe, the conplaint alleged that she
breached a duty owed to appel | ants because she failed to verify the
accuracy of the information describing appellant’s truck as a
suspected hit-and-run vehicle. Because Jane Doe is a civil
enpl oyee, she is not entitled to qualified public official
I munity. Quite apart from the question of qualified inmmunity,

appellant was required to establish that Jane Doe’'s failure to
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verify the accuracy of the information inplicating appellant’s
truck in the hit-and-run accident constituted a breach of a duty
owed appellant. In order to survive a notion to dism ss by Doe,
appel | ant was required to all ege a special relationship. The Court
of Appeals reiterated the paraneters of liability of 911 operators
I N Muthukumarana v. Montgomery County, 370 Ml. 447, 495 (2002):

Al t hough we acknowl edge that a nore fornul aic
special relationship test may facilitate
greater predictability, our review of the many
different special relationship requirenments
adopted by other jurisdictions reinforces our
choice not to incorporate a nore reginented
approach into Maryland's special relationship
test. We continue to believe that “the intent
of the ‘special relationship’” doctrine is
better addressed by our general standard
outlined in Ashburn" because it preserves our
ability to determne “whether a special
relationship exists" on a *“case-by-case
basis." williams, 359 Ml. at 150, 753 A 2d at
67-68. Therefore, after incorporating 911
personnel into the purview of the public duty
doctrine, we also find that the special
relationship t est in Ashburn IS t he
appropriate anal ytical paradigmto be used in
evaluating work-related negligence clains
agai nst 911 personnel. Under that test, in
order for a special relationship between a 911
enpl oyee and a person in need of assistance to
exist, it nmust be shown that the 911 enpl oyee
affirmatively acted to protect or assist the
specific individual, or a specific group of
individuals like the individual, in need of
assi st ance, thereby often inducing the
specific reliance of the individual on the
enpl oyee. See Ashburn, 306 MJ. at 631, 510
A.2d at 1085. Absent the existence of those
factors, a special relationship may not be
found to exist between the enployee and the
i ndi vidual, and a 911 enpl oyee may not be hel d
liable in tort to an individual.
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See also Williams v. Mayor & City Council of Baltimore, 359 M. 101
(2000). Because there is no allegation that appellant naintained
a special relationship with Jane Doe, the suits against Jane Doe
and Baltinore County nust be di sm ssed.

Chi ef Sheridan, on the other hand, is a public officer and he
is entitled to cormon |law qualified imunity. As discussed, supra,
Chi ef Sheridan nay raise qualified immunity as a defense if, in the

absence of mali ce, the tort was conmitted while performng a duty
whi ch i nvol ve[d] the exercise of discretion.’”” Ashton, 339 Ml. at
116-17 (quoting James v. Prince George’s County, 288 M. 315, 323-
24 (1980)). Chi ef Sheridan was neither directly nor indirectly
involved in the incidents giving rise to this case and appel |l ants
have not alleged additional facts which create an inference of
malice and, therefore, Chief Sheridan was entitled to raise
immunity as a defense. Consequently, Baltinore County may al so
avoid any vicarious liability attributable to Chief Sheridan' s
actions because, under C.J. 8 5-303(e), it can properly raise any
def ense he possesses. Thus, the trial court properly dism ssed the
conpl ai nts agai nst Jane Doe and Chief Sheridan. Simlarly, inits
capacity as an enployer, Baltinore County was properly dism ssed
for the clains agai nst Chief Sheridan and Jane Doe.

Finally, we address the trial court’s dismssal of the BCPD
and the State of Maryland. In its opinion, the court determ ned

that the BCPD shoul d be di sm ssed because “[p]olice [d]epartnents

are not legally cognizable entities subject to suit in [their] own
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nane. W\ agr ee. County police departnents are agents of the
State and should not be viewed as separate |egal entities. See
DiPino, 354 Md. at 32; Boyer v. State, 323 Ml. 558, 572 n.9 (1991);
Revene v. Charles County Commirs, 882 F.2d 870, 874 (4th Cr. 1989)
(explaining that the sheriff’'s departnent — which is a State agency
— is not a separate entity from the State). Consequently, any
claims nmade against the BCPD are essentially clains against
Baltinmore County and therefore namng the BCPD as a separate
def endant was i nproper and unnecessary.

In addressing the State of Maryland' s notion to dismss, the
circuit court held that Maryl and was entitled to i nmunity under the
MICA because all the cl ai ns agai nst Deputy French invol ved mali ce.
As we observed, supra, under C J. 8 5-522(a)(4), Maryland has not
wai ved immunity for a tortious act conmmtted by State personne
that “[i]s not within the scope of the public duties of the State
personnel” or “[i]s made with malice or gross negligence.” 1In the
case sub judice, Deputy French and Sheriff Meadows qualified as
State personnel. As explained earlier, however, we have already
concl uded that Sergeant Vernon and Sheriff Meadows were properly
di sm ssed. The only clains for which Maryl and potentially renains
| iabl e are the malicious prosecution and negligence counts agai nst
Deputy French. The counts against French, however, are prem sed
solely on nalice. As aresult, we hold that Maryl and was properly
di sm ssed because there are no renaining clainms which allege that

any State personnel commtted a tortious act w thout nalice.



Excessive Force

Although it is not denoted in a separate count,!? appellants
did use language in the conplaint to suggest that Deputy French
used excessive force. For exanple, under their negligence count,
appel l ants assert that Deputy French used “grossly excessive force
to discharge his duties in accordance wth the Constitution of the
United States and the State of Maryland.” Because appell ants
implicitly raised the issue of excessive force and because the
trial court briefly focused on the issue, we wll review whether
summary judgnent was an appropriate disposition of appellants’
excessive force claim?®?

The standards for anal yzing cl ai ns of excessive force are the
sanme under Articles 24 and 26 of the Maryl and Constitution as that

under the Fourth Anendnent of the United States Constitution.

2pppel lants failed to set forth their clai mof excessive force
in a separately nunbered count. As we observed in Tavakoli-Nouri
v. State, 139 M. App. 716, 732-33 (2001), the failure to state a
cause of action in separate count renders that portion of the
conpl ai nt deficient because, as Maryland Rule 2-303(a) states,
“[e]ach cause of action shall be set forth in a separately nunbered
count.” Neverthel ess, appellee did not raise and the trial court
did not rule upon this procedural defect. M. Rule 8-131. If, on
remand, appell ee does nove for dism ssal of appellants’ excessive
force claimpursuant to Ml. Rule 2-303(a), we hold that the trial
court should all ow appellants to anend their conplaint, permtting
themto all ege excessive force in a separately nunbered count. See
MiI. Rul e 2-341(c) (“Anendnents shall be freely all owed when justice
SO permts.”).

B3Al 't hough the MICA now pernmits an official to raise qualified
immunity as a defense to constitutional tort clainms, including the
use of excessive force, see Lee, 149 M. App. at 83, we have
addressed briefly, supra, the i ssue of whether Deputy French coul d
i nvoke such imunity, but we shall elaborate on the issue here.
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williams, 112 M. App. at 547. “The test for whether police
officers have used excessive force is ‘whether the officers’
actions are objectively reasonable in light of the facts and
circunstances confronting them” Branch v. McGeeney, 123 M. App.
330, 348 (1998) (quoting Graham v. Connor, 490 U. S. 386, 397
(1989)). As we explained in williams, 112 Md. App. at 547 (quoting
Graham, 490 U. S. at 396-97, the reasonabl eness standard requires
one to pay

car ef ul attention to t he facts and
circunstances  of each particul ar case,
including the severity of the crime at issue,
whet her the suspect poses an inmedi ate threat
to the safety of the officers or others, and
whether he [or she] is actively resisting
arrest or attenpting to evade arrest by flight
oo The *‘reasonabl eness’ of a particular
use of force nust be judged from the
perspective of a reasonable officer on the
scene, rather than with the 20/20 vision of
hi ndsi ght . . . . The cal culus of
reasonabl eness nust enbody all owance for the
fact that police officers are often forced to
make split-second judgnents — in circunstances
that are tense, uncertain, and rapidly
evol ving — about the anmount of force that is
necessary in a particular situation.

We discussed nore fully in williams, 112 Md. App. at 543-44,
under what circunstances qualified immunity is avail abl e:

Moreover, qualified imunity protects
“all but the plainly inconpetent or those who
knowi ngly violate the law." Malley v. Briggs,
475 U.S. 335, 341, 106 S.C. 1092, 1096, 89
L. Ed.2d 271 (1986). When police officers
performdi scretionary functions, the rationale
in insulating officers against all but
flagrant abuses of their position, is the
necessity to perm t police of ficers,
especially in the context of police work, to



- 41 -

make the appropriate decisions in an
at nosphere of great uncertainty. The theory
is that holding police officers liable in

hi ndsi ght for every injurious consequence of
their actions would paralyze the functions of

| aw enforcenent. Pinder v. Johnson, 54 F.3d
1169, 1173 (4th GCir. 1995). Mor eover
permtting unwar r ant ed | awsui ts agai nst

of ficers woul d entail substantial social costs
including inhibition and fear of potential
liability anmong peace officers and would
further consunme nuch of the officer’s tine
preventing himor her from performng his or
her duti es. See Anderson, 483 U.S. at 638,
107 S.C&. at 3038 and Turner v. Dammon, 848
F.2d 440, 443-44 (4th Gr. 1988). Because of
these considerations, inmmunity is granted to
of ficers who act reasonabl y, al bei t
m stakenly, in light of clearly established
| aw and the i nformati on they possessed w t hout
the benefit of hindsight. Anderson [ v.
Creighton] , 483 U. S. [635] at 641, 107 S. Ct.
[3034] at 3039-40 (1987).

Regardi ng our review of the court’s ruling on a notion for
summary judgnment raising qualified inmmunity, we said in williams,
112 Md. App. at 543-44:

Appel lant and appellee cite Taft wv.
Vines, 83 F.3d 681 (4th Cir. 1996) in which
the U'S. Court of Appeals for the Fourth
Crcuit, sitting en banc, affirnmed the grant
of sunmmary judgnment where the police officers
had probable cause to believe that the
occupant of the subject vehicle was a suspect
want ed for nurder and approached the vehicle
with drawn weapons. Appel lant attenpts to
di stinguish Taft on the basis of the
distinction of the severity between one
suspected of being a car thief as opposed to
one suspected of nurder. The only issue is
whet her the arresting officers have probable
cause to make a lawful arrest. In Tarft, the
Court adopted the earlier opinion of Judge
Motz, who had dissented from the pane
deci sion, and hel d:
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The i ssue presented by the excessive
force claim is not whether the
of ficers viol ated police procedures,
or even whether they, in fact,
violated the Fourth Anendnent.
Rat her, the question is whether,
confronted with the facts of this
case, reasonable police officers
should have known that clearly

est abl i shed constitutional | aw
prohi bited the nethods used in the
sear ch. W  cannot so hol d.
Accordingly, the officers were

entitled to summary judgment on the
basis of qualified immunity on the
excessive force claims.

Td. at [83 F.3rd] 684.

The d

i ssenting opinion by Judge Mtz had opi ned:

Bei ng the subject of an arned felony stop at
night by nunerous |aw enforcenent officers
nost certainly wuld be a terrifying
experience for qguilty and innocent alike,
regardl ess of their sex or age. However, in
exi gent circunstances, the law permts its
enf or cenment of ficers to conduct such
procedures in order to protect the conmunity
from a dangerous and violent offender. As
frightening as these events nust have been for
the plaintiffs, these acts present a text book
case for the inposition of qualified imunity.
Not every m stake and act by "state actors"” is
prem sed on constitutional notives. See Taft
v. Vines, 70 F.3d 304, 317-321 (1995).

[llustrative of the proper analysis regarding a determ nation

of whet her

Tavakoli-Nouri v. State, 139 MI. App. 716, 731-32 (2001):

the force enployed is excessive is our discussion

Appl yi ng t hese st andar ds to t he
ci rcunstances of the instant case, we find
that a reasonable fact finder could conclude
that there was no “reasonabl e basis" for using
this level of force to arrest and search
appellant. Significantly, appellant alleges

in
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that he did not resist the arrest. Trooper
Si nai approached appellant from behind, while
he was transacting his business with an WA
supervisor, and handcuffed him behind his
back. These actions he had a right to do based
on the information from the taxi driver.
Putting on the handcuffs protected the police
by depriving appellant of the ability to gain
access to any sharp object or weapon that he
may have had.

Wth his hands constrai ned by handcuffs,
however, appellant had no access to the sharp
obj ect he was suspected of carrying, and thus,
that suspected sharp object was not such a
threat to the police that they could not have
asked him to walk to the office for the
sear ch. The information held by the police
did not reflect that appellant was a
particularly violent person--he was suspected
of commtting a crime involving property
damage (to the taxicab), not violence to a
per son. He was not acting in a threatening
way before he was approached. Moreover, there
were five police officers available to stop
and subdue him, should he suddenly show
violent tendencies. Under t hese
ci rcunstances, we conclude that dragging
appellant from the place of arrest to the
office could be viewed by a reasonable trier
of fact as a use of excessive force in
violation of Article 24. See Okwa, 360 Ml. at
204, 757 A .2d 118 (plaintiff was dragged out
of airline termnal, forced to the ground
struck in the head, and had his hands tw sted
by his thunbs).

(Enmphasi s added; footnote omtted.)

In the case sub judice, appellants have provided sufficient
support for the assertion that Deputy French used unreasonable
force. Had Deputy Sheriff French been confronted with severa
occupants of the vehicle or had there been an indication that

appel | ant harbored a weapon or had resistence been offered once
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appel l ant alighted fromthe truck, the reasonabl eness of the force
exerted would be cast in a different light. Viewing the alleged
facts in a light nost favorable to appellants, a jury could
concl ude that Deputy French used excessive force when he pointed
his gun at appellant, “grabbed her and threw her up against the
side of her truck,” and “slamied] her head into the side of the
truck.” Although Deputy French gives an entirely different account
of the events, the resolution of any factual disputes are for trial

and not summary judgnment. Okwa, 360 Mi. at 178.

Loss of Consortium

In the conplaint’s caption and in the ad damnum cl ause of
appel lants’ | oss of consortiumcount, they name the Harford County
Sheriff's Ofice and Harford County as defendants. As not ed,
supra, the Harford County Sheriff's Ofice is not a separate | egal
entity capable of being sued and, consequently it was properly
di sm ssed as a defendant. See Boyer, 323 MI. at 572 n.9. Harford
County was also properly dismssed as a defendant because in
Maryl and the sheriff and deputy sheriffs are State enpl oyees as
opposed to county enpl oyees. Rucker v. Harford County, 316 M.
275, 281 (1989). Thus, any vicarious liability clainms against
Deputy French, Sergeant Vernon, or Sheriff Meadows woul d have to be
filed against Maryland and not Harford County.

As for the | oss of consortiumclains, they are prem sed on the

viability of the surviving clains and, therefore, only remain to
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the extent that they relate to 1) the malicious prosecution count
agai nst Deputy French for the negligent driving charge, 2) the
negl i gence count agai nst Deputy French, and 3) the excessive force

cl ai m agai nst Deputy French.

JUDGMENT OF THE CIRCUIT COURT
FOR HARFORD COUNTY AFFIRMED,
IN PART, AND REVERSED, IN
PART.

COSTS TO BE PAID ONE-HALF BY
APPELLANTS AND ONE-HALF BY
APPELLEE DEPUTY FRENCH.



