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LAW ENFORCEMENT COFFICER S BILL OF RIGHTS; FINALITY OF ORDERS —
Order by police chief increasing hearing board s recommended

di sciplinary penalty against officer is final, for purposes of

circuit court review, when chief neets with officer as required by

LEOBR 8 731(c); order is final when it | eaves nothing further for

the agency to do; inposition of penalty is integral last step in

LEOBR disciplinary action that nmust be effected before order is

final; LEOBR 8 731(c) inplicitly requires that officer whose
recommended penalty is being increased by chief receive notice of

t hat action.
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Thi s appeal presents the question whether a witten order of
a police <chief increasing a hearing board’ s recomended
di sciplinary penalty against a |aw enforcenent officer is final,
for purposes of circuit court review, before the chief has net with
the officer and allowed her to be heard on the record, as required

by statute. We hold that such an order is not final.

FACTS

Police Oficer Latasha Hrd, appellant, joined the Cty of
Sal i sbury Police Departnent in May, 1995. Three nonths later, on
August 24, 1995, another officer on the force filed a witten
conplaint against Oficer Hrd, alleging that she had violated
certain departnmental rules by using foul |anguage and a vul gar
gesture during a conversation with two fellow officers in the
W com co County Circuit Courthouse, in front of onl ookers.

Colonel E. Quthrie investigated the conpl aint and reconmended
to Police Chief Coul bourn M Dykes that Oficer Hrd be charged
with three violations of Police Departnent “Witten Directives.”
Col onel Quthrie also recormended that O ficer Hrd be punished for
the violations by the loss of two days leave. Oficer Hrd was
furnished a witten docunent entitled “Notification of Approved
Di sciplinary Action” and responded to it by declining to accept the
disciplinary action and electing a departnental disciplinary
heari ng board, as provided under the Law Enforcenent Oficer’s Bill
of Rights, Mil. Code Ann. (1992 Repl. Vol., 1995 Supp.), Art. 27, 88

727, et seq. (“LEOCBR’).



A one-nenber hearing board convened on April 24, 1996 to hear
t he charges against Oficer Hrd. The hearing board took testinony
fromseveral w tnesses, received docunents into evidence and, after
del i berating, sustained two of the three charges. After taking
evidence in mtigation, the hearing board recomended that O ficer
Hi rd undergo counseling as punishnment for one violation and that
she | ose one day of |eave as punishnment for the other violation.
The hearing board issued a witten report detailing its findings
and recommendations. The report was sent to Oficer Hird and to
Chi ef Dykes.

Chi ef Dykes reviewed the entire record of the hearing board
and its witten report. On May 20, 1996, he conposed and signed a
letter to Oficer Hrd concerning the disciplinary action agai nst
her. The letter reads, in relevant part:

You have been found guilty of two charges as a result of

conduct displayed in the Grcuit Court in August of 1995.

| find the conduct unprofessional, disturbing, and that

it reflects neither the caliber, quality nor standards of

t he personnel of this departnent. | further believe that

conduct of this nature undermnes the efficiency and the

m ssion of this department. The conduct in question is

serious and | believe the recomended discipline should

be increased.

Therefore, as Chief of Police for the Salisbury Police

Departnent, | amincreasing the penalty in this instance

to the original recommendation of the | oss of two day’'s

sick | eave for the aforenentioned reasons.
(Enphasi s supplied).

Chi ef Dykes did not send the May 20, 1996 letter to Oficer

Hird. Rat her, on May 23, 1996, he called Oficer Hrd into his
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of fice and personally advised her of his decision to increase her
penalty by reading his May 20, 1996 letter aloud and giving her a
copy of it. According to Janis B. Shores, who is Chief Dykes’s
secretary and was in attendance at the May 23, 1996 neeting, Chief
Dykes asked O ficer Hrd if she had anything to say for the record;
she responded that she had no comment. That neeting was the first
that Oficer Hrd |l earned of Chief Dykes s decision to increase her
penalty fromthat recommended by the hearing board.

On June 20, 1996, Oficer Hrd filed a “Petition for Judici al
Revi ew of the Decision of the Chief of Police,” pursuant to M.
Rule 7-201, in the Grcuit Court for Wcom co County. The Gty of
Salisbury (*“Cty”), appellee, filed a “Prelimnary Mtion to
Dismss,” asserting that Oficer Hrd s petition was untinely under
MI. Rule 7-203. The circuit court held a hearing on the notion and
granted it. This appeal foll owed. Oficer Hrd presents for
review the single question whether the circuit court erred in
ruling that her petition for judicial review was not tinely filed.

DI SCUSSI ON

Wen reviewing the grant of a notion to dismss, “an appellate
court nmust determne whether the trial court was legally correct.”
Hr ehorovi ch v. Harbor Hospital, 93 Ml. App. 772, 785 (1992), cert.
deni ed, 330 Md. 319 (1993)(citing Branble v. Thonpson, 264 Ml. 518,
520 (1972)). Qur task in this case is to ascertain whether the

circuit court was legally correct in finding that Officer Hrd' s
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petition for judicial review was filed too |ate.

Section 731 of the LECBR pertains, inter alia, to the issuance
by the chief of police of a final order after a disciplinary
heari ng board has nmade its findings and decision about guilt, which
are binding on the chief, and its recommendation about the
inposition of a penalty, which is not binding on him It provides,
in pertinent part:

(c) Review by chief, final order by chief. —The witten
recommendati ons as to puni shnent are not binding upon the
chief. Wthin 30 days of receipt of the hearing board s
recomendations, the chief shall review the findings,
concl usi ons, and recommendati ons of the hearing board and
then the chief shall issue a final order. The chief’s
final order and decision is binding and may be appeal ed
in accordance with this subtitle. Before the chief may
i ncrease the recomended penalty of the hearing board,
the chief personally shall:

(1) Review the entire record of the hearing board
pr oceedi ngs;

(2) Meet with the | aw enforcenent officer and permt the
| aw enforcenent officer to be heard on the record;

(3) Disclose and provide to the officer in witing
at least 10 days prior to the neeting any oral or
witten communication not included in the hearing
board record on which the decision to consider
increasing the penalty is based, in whole or in
part; and

(4) State on the record the substantial evidence
relied on to support the increase of the
recommended penal ty.

LEOBR § 731.



LEOBR 8 732 establishes that an appeal from a decision
rendered under LEOCBR § 731 shall be taken to the circuit court for
t he appropriate county pursuant to former Ml. Rule B2. On March 30,
1993, the Court of Appeals rescinded subtitle B of the Maryl and
Rul es of Procedure, effective July 1, 1993, and substituted in its
place Title 7 of the Maryland Rul es, which governs judicial review
of adm nistrative agency decisions. M. Rule 7-203 (the successor
to former Rule B2), entitled “Tinme For Filing Action,” provides:

(a) Cenerally. — Except as otherwise provided in this

Rule or by statute, a petition for judicial review shall

be filed wwthin 30 days after the | atest of:

(1) the date of the order or action of which review
i s sought;

(2) the date the adm nistrative agency sent notice
of the order or action to the petitioner, if notice
was required by law to be sent to the petitioner
or

(3) the date the petitioner received the notice of
the agency’s order or action, if notice was
required by law to be received by the petitioner.

In the case sub judice, Oficer Hrd s petition for judicial
review was filed 31 days after Chief Dykes's May 20, 1996 letter
purporting to increase the penalty recomended by the hearing
board. The trial court determned that the May 20, 1996 letter
constituted the “order or action of which review [wa]s sought,”
under MI. Rule 7-203(a)(1), and ruled that Oficer Hrd s petition

was untinely because it was filed nore than 30 days after that

date. The trial court also ruled that pertinent provisions of the



LEOBR did not require that Oficer Hrd receive notice of Chief
Dykes’s final order and, accordingly, subsection (a)(3) of Rule 7-
203 was i napplicable to her case.

Oficer Hrd contends that the trial court erred in its |egal
interpretations of LEOBR 8§ 731(c) and Md. Rule 7-203(a)(1l) and
(a)(3). She argues that, until My 23, 1996, when Chi ef Dykes net
in person with her to advise that he was increasing the penalty
recommended by the hearing board, there was no final action or
order under LEOCBR 8 731(c) that could be reviewed by the circuit
court. Her petition was tinely, she nmaintains, because it was filed
within 30 days of May 23, 1996, the date of the order or action
t hat she was seeking to have reviewed, in conpliance with Ml. Rule
7-203(a)(1). Oficer Hrd also argues that LEOBR § 731(c)
inplicitly required that she receive notice of the chief’s increase
in the recomended penalty, that she did not receive any such
notice until My 23, 1996, and that her petition was tinely filed
within 30 days of then, in conpliance with Ml. Rule 7-203(a)(3).

The Gty counters that the May 20, 1996 order was final as of
t hat day because Chief Dykes’s decision to increase Oficer Hrd s
penalty had been made and put in witing by then and that the
action taken by Chief Dykes on May 23, 1996 was nerely mnisterial,
to effectuate the already final action and order. The petition was
thus untinely under Ml. Rule 7-203(a)(1l) as it was filed nore than

30 days after the action that Oficer Hrd sought to have the | ower



court review. The City also argues that LEOBR § 731(c) does not
provide that an officer receive notice of the chief’s action in
i ncreasing the penalty recommended by a hearing board and as such
MI. Rule 7-203(a)(3) is inapplicable. Finally, the Cty argues in
the alternative that if the action or order increasing Oficer
Hird s puni shnment was not final until My 23, 1996, as Oficer Hrd
mai ntai ns, the petition for judicial reviewwas tinely on the issue
of penalty but not on the issue of quilt.

LEOBR § 731 specifies two forns of disciplinary decisions that
may be judicially reviewed: final orders by the chief, under LECBR
8§ 731(c), and certain orders or decisions of the hearing board,
under LEOBR 8 731(d). The latter sub-section does not apply in
this case. LEOBR 8731(c) provides that, within 30 days of his
recei pt of the hearing board s recommendation, the chief nust issue
a “final order.” If after reviewi ng the findings, conclusions, and
recommendati ons of a hearing board, the chief decides to adopt the
penalty recomended by the board or to decrease it, there are no
addi tional steps that he nust take before issuing his final order.
By contrast, if the chief decides to increase the penalty to be
i nposed fromthat recomrended by the hearing board, he “personally
shal|” take the steps enunerated in LEOBR §8 731(c)(1) through (4)
before doing so. Three of those steps wll apply in all cases
(reviewing the entire record of the hearing board proceedings,

meeting with the officer and permtting the officer to be heard on



the record, and stating on the record the substantial evidence
relied on to support the increase of the recomended penalty); one
step may or may not apply, depending on the case, and indeed did
not apply to Oficer Hrd (disclosing and providing to the officer
in witing 10 days before their meeting any comunication not
included in the hearing board record on which the decision to
consider increasing the penalty is based).

CGenerally, an adm nistrative agency’s action “is final if it
determnes the rights of the parties and | eaves nothing further for
the agency to do.” Maryland Conmm ssion on Human Rel ations v.
Baltinore Gas & Electric Co., 296 MJ. 46, 57 (1983); Holiday Spas
v. Montgonery County Human Rel ati ons Conm ssion, 315 Md. 390, 395
(1989); M. Comm ssion v. Downey, 110 Md. App. 493, 527 (1996); GMVC
v. Public Service Conm ssion, 87 Ml. App. 321, 337 (1991). 1In the
i nstant case, by May 20, 1996, Chief Dykes had conpleted two of the
three nmeasures that he was required to take before increasing the
penalty recommended by the hearing board: he had read the full
record of the hearing board and had drafted the letter constituting
his “on the record” statenent of the substantial evidence that he

relied upon to support the increase.!? He had not yet satisfied

The LEOBR does not define the term“the record,” as used in
section 731(c). It is a basic rule of statutory construction that
we Wil determine the intent of the |egislature by “consider[ing]
the | anguage of an enactnent in its natural and ordinary
signification.” Police Comm ssioner v. Dowing, 281 Ml. 412, 418
(1977). The ordi nary understandi ng of the phrase “on the record”

(continued...)
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the obligation to “nmeet wwth [Hrd] and permt [her] to be heard on
the record.”

The plain | anguage of LEOBR 8 731(c) calls upon the chief to
take enunerated steps, including neeting with the officer, before
i ncreasi ng the recomended penalty. “Wiere a statute establishes a
condition precedent for action authorized to be taken by the
agency, the agency action may not validly be taken until that
condition has been net.” Fraternal Oder of Police v. Mhrling,
343 Md. 155, 177 (1996). Until Chief Dykes satisfied every pre-
condition for increasing the hearing board s recomended penalty
for Oficer Hrd, including neeting with her and giving her the
opportunity to be heard on the record, his action in increasing the
penalty was not validly taken and could not be final. Cearly, as
of May 20, 1996, there was sonething additional and indeed
essential for Chief Dykes to do to finalize his decision to
increase the penalty to be inposed against Oficer Hird. Only
after Chief Dykes’'s May 23, 1996 neeting with Oficer Hrd had
taken place did there exist a validly taken action and order that
left “nothing further for the agency to do.”

The City’'s argunents to the contrary are unpersuasive. The
May 23, 1996 neeting between Chief Dykes and O ficer H rd was not

a mnisterial event held solely for the purpose of inplenenting a

X(....continued)
isin witing or recorded so as to be capabl e of being reduced to
witing, as opposed to oral and unrecorded.
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final order. That meeting constituted the inposition of a penalty
against Oficer Hrd. Like sentencing in a crimnal prosecution
t hat has produced a conviction and the assessnment of damages in a
civil proceeding when there has been a finding of liability, the
inposition of a penalty in a disciplinary action against a police
officer that has resulted in charges being sustained is a necessary
| ast stage in the proceeding. Cf. Sigma Reprod. Health Ctr. wv.
State, 297 Md. 660, 665 (1983)(“general rule in crimnal cases is
that no final judgnment exists until after conviction and sentence
has been determned, or, in other words, when only the execution of
the judgnent remains”); Shenasky v. Qunter, 339 M. 636, 638
(1995) (in action for noney damages, order that determnes liability
but fails to make determ nati on of damages is not final disposition
of claim. The right to a hearing afforded by LEOBR 8§ 730 exists
only for those disciplinary actions such as denotion, dismssal,
transfer, |loss of pay, reassignnment or others that “would be
considered a punitive neasure.” LEOBR § 730(a). The fi nal
inmposition of a penalty in such a disciplinary action is a critical
and integral part of the proceeding itself, not a clerical act.
Conpare Badian v. Hickey, 228 M. 334, 338 (1962)(finality of
zoning decision by county council did not await the “nere
m nisterial act” of formal adoption of the transcript of the
m nutes of neeting at which decision was made); Carke v.

Geenwell, 73 M. App. 446, 452, cert. denied, 312 M. 601
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(1988) (finality of zoning decision of county comm ssioners did not
await purely mnisterial act of attaching changes to zoning map).

The Gty's reliance upon Police Conm ssioner of Baltinore Gty
v. Dowing, 281 Md. 412 (1977), is msplaced. In Dowing, the Court
of Appeals interpreted LEOBR §8 731 as it existed in 1976, before it
was anmended to authorize expressly the chief of police to reject a
heari ng board’ s recommended penalty against an officer. The Court
held that the 1976 version of LEOBR § 731 coul d be harnonized with
a state statute granting the Police Conm ssioner of Baltinore City
the right to inpose disciplinary penalties against officers by
interpreting it to require a hearing board to transmt its findings
and recomrendations to the Police Comm ssioner of Baltinore Gty
“for his ultimte decision.” 281 M. at 423. The Court then
expl ained: “[T]he Comm ssioner would notify the | aw enforcenent
officer involved of his ultinmate decision. It is fromthis decision
that the appeal would lie. The tine for the appeal would be so
conputed.” Id.

The City contends that the above-quoted |anguage in Dow i ng
establishes that the tinme for Oficer Hrd to file her petition for
judicial review started to run on May 20, 1996, when Chief Dykes
made his decision to reject the penalty recommended by the hearing
board. This argunent ignores the plain | anguage of LEOBR § 731(c),
specifying that “the chief’s final order and decision is binding

and may be appealed in accordance with this subtitle.” (enphasis
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supplied). Until a final order enbodying the decision to be
reviewed is issued, an “appeal,” by way of circuit court review,
wll not lie; and an order is not final, as we have expl ai ned,
until there is nothing left for the agency to do, which in this
case was not until May 23, 1996.2

Colao v. Prince Ceorge’'s County, 109 M. App. 431 (1996),
affirmed, 346 Md. 342 (1997), also cited by the Cty, is |Iikew se
i napposite. That case addressed the proper disposition of a
petition for judicial review of an agency’'s denial of a zoning
application that was filed after the 30 day period for doing so set
forth in Md. Rule 7-203. Utimately, the Court of Appeals held
that the 30 day limt is in the nature of a statute of limtations.
There was no dispute in that case over the finality vel non of the
agency action for which judicial review was sought.

We also agree with Oficer Hrd s second contention that M.
Rul e 7-203(a)(3) applied to her petition as well. Al though LECBR
8 731 does not expressly state that when a chief increases the
penalty against an officer above that recomended by a hearing
board, the officer is entitled to receive notice of the chief’s
action, such a requirenent is inplicit. The police chief cannot

meet personally with an officer to permt himto be heard on the

As the Court observed in Colao v. County Council, 346 M.
342, 359 (1997), actions for judicial review of Executive Branch
agency decisions were for years m scharacterized as “appeal s”
even though they involve the exercise of the circuit court’s
original jurisdiction.
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record before increasing the recommended penalty, as required by
LEOBR §8 731(c)(2), without at the sanme tinme informng the officer
of the action to be taken. “Inplicit in the requirenment that an
appeal lies only froma final decision . . . are the correlative
requirenments that the aggrieved party know that the decision has
been made and that the decision is final.” Cofton v. Anne Arundel
County, 99 M. App. 233, 243, cert. denied, 335 M. 81 (1994);
Cl arke, supra at 452-53. Accordingly, LEOBR 8 731(c)(2) is
tantanmount to a requirenment that the officer receive notice of the
action. If it were interpreted otherw se, the chief could issue an
order increasing the penalty wthout affording any notice
what soever to the officer, a result that 1is plainly not
contenplated by the statute, as it would underm ne the finality of
any such order

Finally, for the reasons that we have al ready expl ai ned, there
is no nerit to the City's alternative contention that Oficer
Hrd s petition for judicial reviewwas tinmely with respect to the
penal ty inposed agai nst her but not with respect to the finding of
guilt against her. The hearing board s finding of guilt against
O ficer Hrd was not subject to judicial reviewin and of itself.
It could be reviewed only as part of a final order issued by Chief
Dykes that also inposed a penalty, pursuant to LEOBR § 731(c).
That final order was issued on My 23, 1996. Oficer Hrd s

petition for judicial review of that order, and all issues
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enconpassed by it, was tinely when it was filed on June 20, 1996.

JUDGVENT REVERSED.
COSTS TO BE PAI D BY APPELLEE.
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