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On 4 August 1997, this Court granted appellants’, John and
Grace Hiter, and appellees’, Security Mnagenment Corporation
(“SMC"), Victor Posner, and Harford County, Maryland, Joint Mbtion
to Consolidate Case Nunmbers 3787-8-137 (Case |) and 3817-8-167
(Case I1) for appellate consideration. Both cases arise from
various actions taken by elenments of the Harford County governnent
in the course of reviewwng and approving |and devel opnent
applications for a proposed residential project currently known as
“Hol | ywoods.” The Hters are property owers in Harford County and
reside adjacent to the proposed project. Appellees SMC and Victor
Posner are the owners and devel opers of Hol | ywoods.

Specifically, Case | arises froma letter that the Hiters, on
4 Cctober 1994, sent to Wlliam G Carroll, the then-Director of
Pl anning for the Harford County Departnent of Zoning and Pl anni ng
(“DPZ’). In that letter, the Hters appear to have argued that the
DPZ shoul d not approve a revised concept plan or subdivision plats
proposed by appellee SMC for Hol |l ywoods. |In addition, the Hiters
asked M. Carroll to render an opinion regarding several issues
related to the project. Approximately eighteen nonths later, on 5
April 1996, after the DPZ approved an anended concept plan and a
prelimnary subdivision plan for Phase | of Hollywoods, the current
Director of DPZ Arden Case Holdredge, sent a copy of the
prelimnary subdivision plan approval letter to the Hiters’

attorney.



On 22 April 1996, the Hiters filed an application with the
Harford County Board of Appeals (“Board of Appeals”),! in which
they stated that they were appealing from “an admnistrative
decision” of the Zoning Adm nistrator. The “adm nistrative
decision” to which the Hters referred was the 5 April 1996 letter
they received from Ms. Hol dredge, which they considered to be a
direct (albeit tardy) response to the request for certain opinions
contained in their 1994 letter to Ms. Holdredge' s predecessor
Appel | ees, on 24 June 1996, filed a Motion to Dismss the Hiters’
appeal . Followng a hearing on the Mtion to Dismss before a
Zoni ng Hearing Exam ner on 17 July 1996, the Hearing Exam ner
concluded that the 5 April 1996 letter, in and of itself, did not
constitute an appealable decision of the County’ s Zoning
Adm nistrator. Therefore, the Hearing Exam ner recommended t hat
the case be dismssed. On 7 January 1997, after considering the
record made before the Hearing Examner and the argunent of
counsel, the Board of Appeals adopted and ratified the Hearing
Exam ner’s recomendation to dismss the Hiters’ appeal. On 24

January 1997, the Hiters filed, in the Crcuit Court for Harford

'Pursuant to section 267-9A of the Harford County Code (1995),
the el ected County Council of Harford County, Maryland sits as the
Board of Appeals as well.



County, a Petition for Judicial Review of the Board of Appeals’s
deci si on.

Case Il arises fromthe Hters filing, on 11 April 1997, in
the Crcuit Court for Harford County, of a Petition for Judicial
Revi ew and/or Declaratory Relief, challenging Harford County’s
i ssuance, on 13 March 1997, of a stormwater nmanagenent permt and
a grading permt to SMC for Phase | of Hollywods. On 28 Apri
1997, appellees filed individual Mtions to Dismss the Hters’
petition.

On 16 May 1997, the Circuit Court for Harford County
(Whitfill, J.) held a joint hearing on Case | and Case |Il. During
the course of the hearing, the parties agreed, with respect to Case
|, to submt on their witten nmenoranda. After hearing argunent on
Case Il, the circuit court, on 27 May 1997, filed a sixteen-page
menor andum opi ni on addressi ng both cases, and on 4 June 1997, filed
an order in conformance with that nmenorandumopinion. Wth respect
to Case |, the court affirnmed the decision of the Board of Appeals
to dismss the Hters’ appeal for |lack of an appeal able issue, and
with respect to Case Il, the court dism ssed both the petition for
judicial review and the petition for declaratory relief.

On 18 June 1997, the Hiters filed this tinely appeal of both
matters, and on 12 August 1997, this Court granted the parties
Joint Mdtion to Consolidate Case | and Case |l on appeal. The
Hiters raise the followng two i ssues for our consideration, which

we have rephrased:



1. Whet her the circuit court erred in affirmng the
Harford County Board of Appeals’s decision to grant
appel l ees’ notion to dismss the Hters' appeal in
Case |.

2. VWether the circuit court erred in granting
appell ees’ notion to dismss the Hiters’ Petition
for Judicial Review and/or Declaratory Relief in
Case |1.
Because we find no reversible error, we affirmthe circuit court’s

judgnment in both Case | and Case ||

FACTS
Case No. 3787-8-137 (Case |)

On 13 April 1981, the Zoning Hearing Examner for Harford
County held a hearing regarding SMC's petition to rezone three
hundred and thirteen acres (“the property”) |ocated between
Maryl and Route 7 and Interstate Route 1-95, from an agricul tural
(A-1) classification to a multifamly residential (R-3)
classification. The Hearing Exam ner al so considered SMC s request
for Community Devel opnent Project approval, which entailed adoption
of a concept plan of developnent for the overall Hollywoods

project.? 1In a decision issued on 13 Cctober 1981, the Hearing

2Qur reading of the parties’ briefs and the joint record
extract |eaves us puzzled on the matter of whether a request for
approval of a Community Devel opnment Project designation, wth
attendant concept site plan, was, or is, governed by the zoning
provi sions of the Harford County Code or sonme other enactnent. The
1981 decision of the Zoning Hearing Examner refers to the
provisions of “Section 10.03 and 17.3" in this regard, but the
deci sion does not el aborate further. 1In certain docunents in the
joint record extract, e.g., the 6 Cctober 1995 approval letter of
an anmended concept plan for Holl ywoods, we discovered | anguage that
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Exam ner recomended the approval of both the rezoning and the
Communi ty Devel opnent Project/concept plan, subject to a nunber of
conditions. In the course of his decision, the Hearing Exam ner
noted that then-appellant G ace Terry (now appellant G ace Hter)
testified in opposition to the proposed devel opnment at the 13 April
1981 heari ng. The Hearing Exam ner stated: “Ms. Gace Terry
testified that she felt that the proposed devel opnment woul d have a
detrinmental effect on her property and her peace and quiet
enj oynent of the property.”

Also on 13 Cctober 1981, Angela Markowski, the Secretary of
the County Council of Harford County, issued a Notification of the
Decision of the Zoning Hearing Exam ner. The notification
i ndi cated that the Hearing Exam ner’s decision would becone final
on 2 Novenber 1981, twenty calendar days after the decision,
unl ess, before tinme expires, the applicant, the People’ s Counsel,
or an aggrieved party files a request for final argunent before the
County Council/Board of Appeals. W can find no indication in the

record that any such request for final argunent was nade, and

seens to indicate that the “Zoning Code” ordinarily governs
Communi ty Devel opnent Project designations and rel ated concept plan
requi rements; however, this language is far from definitive or
concl usory. The parties have not provided any |Ilegislative
references (or argunent) as to where in the Harford County Code or
other legislative enactnents (whether prevailing in 1981, 1994, or
at present) one mght discover the provisions governing such
mat ters. Al though this strikes us as potentially a fairly
i nportant area of inquiry, because the parties have shown scant
interest in its exploration, we have no incentive to supply
research and analysis for them



therefore, we consider the decision of the Hearing Exam ner as
final.

On 4 Cctober 1994, the Hters, through their then-attorney,
sent a letter to Wlliam G Carroll, facially addressed to himin
his capacity as the Director of the DPZ 3 in which they contended
that the DPZ should not approve the proposed subdivision of the
property* for the foll ow ng reasons:

1. The subdivision fails to conmply with the Harford
County Tree Bill adopted by the Harford County
Council on 15 April 1993. Since [the subdi vision]
di d not have an approved concept plan prior to the
adoption of the Tree Bill, it is not exenpt from
its provisions.

2. Substantial change--There are substantial changes
in the proposed concept plan of [the subdivision]
from the Concept Plan submtted to the Harford
County Hearing Examner in 1981. These substanti al
changes would require that the applicant/owner now
reapply [to the] Board of Appeals for nodification
approval , or conply with the planned wunit
devel opnment section of the Harford County Code.

3. The proposed concept plan fails to conply with the
conditions set forth in the 1981 hearing exam ner’s
report.

4. Growm h Managenent--Public Facilities Bill 94-36
exenpts a prelimnary plan or site plan approved

3According to the Harford County Code, the Director of the DPZ
al so serves as the Zoning Adm nistrator. See Harford County Code
8§ 267-7A. We will reviewthe difference in the duties of the two
positions infra.

“n the 4 Cctober 1994 letter, the Hters referred to the nane
of the proposed project as “Geenleaf” and noted that it formerly
was called “Hol |l ywoods.” Subsequent docunents filed in this matter
refer to the project as again claimng the nane “Hol |l ywoods.” For
purposes of this appeal, we will refer generally to the project as
either the “project,” the “property,” or “Holl ywods.”
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before the effective date of Council Bill 93-23.
The Devel oper has abandoned the site plan submtted
with the application in 1981. The Depart nment
shoul d consi der any plan which does not conformto
the 1981 plan as a newly submtted plat.
The Hiters then asked M. Carroll to render an opinion regarding
the foll ow ng:

1. The applicability of the Tree Bill to the proposed
subdi vi si on

2. The validity of the 1981 decision in |light of the
fact that the Developer’s current proposed plan
does not conformto the 1981 plan submtted at the
time of the hearing.

3. The applicability of Bill 94-36 to the proposed
subdi vision. The extent to which the Departnent of
Pl anning & Zoning will enforce the conditions set
forth in the 1981 Heari ng Exam ner’s opinion.

4. Whet her the 1981 approval is still valid and, if

so, is its validity limted to the site plan
submtted at the tine of the hearing.
Based on our review of the joint record extract, neither the DPZ
Di rector nor the Zoning Adm nistrator offered a tinely
acknow edgnent (written or otherw se) or response to the Hiters
attorney’s letter. Wether there ever was a response is a central
guestion in this appeal.

Over one year |ater, on 1 Decenber 1995, SMC submtted a
prelimnary plan of subdivision for Phase | of the property to the
Harford County DPZ, which subm ssion SMC subsequently revised on 4
March 1996. Phase |, as described in the prelimnary plan of
subdi vi si on, enconpassed seventy-ni ne of the proposed three hundred

and thirteen acres, and included plans for one hundred and sixty-



nine lots for townhouses. On 4 April 1996, the “new’ Director of
the DPZ, Arden Case Holdredge, and the DPZ' s Chief of Current
Pl anning, Anthony S. MO une, issued to SMC an approval of the
amended prelimnary plan of subdivision.?®

On 5 April 1996, M. Holdredge sent the following letter,
which we reproduce inits entirety, to the Hters’ attorney.

April 5, 1996
Re: Hol |l ywoods Prelimnary Pl an
Dear [ ]:
Attached please find a copy of the prelimnary plan

approval letter for Section | of the Hollywods
devel opnment | ocated on Phil adel phi a Road.

SThe record suggests that the DPZ notified the Hiters of SMC s
filing of a prelimnary subdivision plan for Phase | of the
Hol | ywoods subdi vision. See Harford County Subdivi sion Regul ati ons
8 5.03(c), (d), (e) (1997) (setting forth the various public
notification requirenents the DPZ nust follow prior to acting on a
prelimnary subdivision plan). The record contains a letter, dated
2 January 1996, from Richard D. Klein, president of Comunity &
Environnment al Defense Services, to Ed Steere of the DPZ, stating
that the Hters retained himto assist in resolving their concerns
about the environnental effects of the proposed subdivision plan.
This letter specifically references the Prelimnary Plan of
subdi vi sion for Phase | of Holl ywoods.

The record additionally reflects that the Hters, through
counsel, participated in the Devel opnment Advisory Commttee (“DAC’)
nmeeting on 3 January 1996 regardi ng the Phase | subdivision plan.
The mnutes fromthe DAC neeting indicate that the Hiters’ counsel
was present at the neeting, and that M. Klein actively
participated in the neeting. It would appear then, that through
counsel and their consultant, the Hters were parties to the
subdi vi sion review process conducted by the DPZ for Phase | of
Hol | ywoods. Al t hough the joint record extract and the parties’
briefs do not state conclusively that the Hiters failed to note an
appeal of the approval of the prelimnary plan of subdivision for
Phase I, a coment in appellees’ brief, at page 16, suggests that
to be the case. The Hiters indicate nothing to the contrary.
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If you have any questions, please contact Nancy
G orno at the Department of Law (410) 638-3205.

Si ncerely,

Arden Case Hol dr edge
Director of Planning and Zoni ng

Ms. Hol dredge attached to the letter a copy of the 4 April 1996
prelimnary subdivision plan approval described above. The Hters,
in their appellate brief, acknow edge that there had been no
correspondence between their attorney and the DPZ or the Zoning
Adm ni strator between 4 Cctober 1994 and 5 April 1996.

On 22 April 1996, the Hiters initiated this action by filing
an application wth the Board of Appeals, in which they stated that
they “[a]ppealed because . . . of an Admnistrative Decision
pursuant to Section 267-7E°® of the Harford County Code which
approved an Amended Prelimnary Plan in an R3 District.” In their
application, the Hiters noted that the 4 April 1996 decision to
approve the plan “is the response to [the Hters’'] request for [an]
opinion dated October 4, 1994 regarding review of this

subdivision.”” In the justification section of their application,

6Section 267-7E of the Harford County Code provides: “Any
deci sion of the Zoning Admnistrator shall be in witing and shal
be subject to appeal to the Board by any aggrieved person within
twenty (20) days of the date of the decision.”

"W note that, as of 4 COctober 1994, SMC had not filed the
prelimnary plan of subdivision for Phase | of Hollywods that
ultimately was approved. According to the joint record extract,
SMC filed the Phase | plan on 1 Decenber 1995 and anended it on 4
March 1996. Thus, it is questionable, in the extrene, that the
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the Hters reiterated, in twelve points, the issues concerning the
subdi vision that they raised in their 4 October 1994 letter.

By letter dated 30 April 1996 and received 2 May 1996 by the
DPZ, Phyllis G Brock, the Director of Planning and Community
Devel opnent for the Gty of Aberdeen, Maryland, stated that she had
reviewed the Hiters’ appeal and that she agreed that the Hearing
Exam ner shoul d review the approved prelimnary plan of subdivision
and consider the foll ow ng:

—conditions that were attached to the original approval

of the subdivision and application of those conditions to

t he revi sed subdi vi si on; (8

—any changes that have occurred in the nei ghborhood and

our adjoining nmunicipality concerning the inpact of

traffic, water and sewer facilities, and schools.

On 24 June 1996, SMC filed a Motion to Dismss the Hters’

request for an appeal of an adm nistrative decision. SMC contended

that the Board of Appeals lacked jurisdiction to consider the

Hiters’ attorney's letter of 4 October 1994 was referring literally
to the prelimnary plan of subdivision actually submtted
t hereafter.

8As we understand the approval process fromour perusal of the
joint record extract, this language in Ms. Brock’s |etter cannot be
construed to nean that a prelimnary plan of subdivision for any
part of Hollywoods was approved before the Phase | approval on 4
April 1996. Her reference “to the original approval of the
subdi vi si on” appears to be to the 1981 approval of the zoning and
t he concept plan as part of the process of receiving the Community
Devel opnent Project designation. Thus, as we appreciate it, M.
Brock’s point was that the 1996 prelimnary plan of subdivision,
enconpassi ng only Phase | of Holl ywoods, may be inconsistent with
the 1981 zoning and concept plan approval. Gven the date of her
letter and the date of approval of an anended concept plan for
Hol | ywoods, it is also possible that M. Brock may have had the
latter matter in mnd as well.
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matter because (1) an anended prelimnary plan of subdivision
approval is not an act of the Zoning Admnistrator, and as such, is
not appealable; (2) the DPZ prelimnary plan of subdivision
approval is not an “interpretation upon witten request of an
interested person;” and (3) the Hiters are not “aggrieved” parties
as described in section 267-7E of the Harford County Code. 1In July
1996, ° appell ee Harford County, Maryland, through the DPZ, joined
in SMCs notion to dismss. Also in July 1996, the Hiters filed a
menor andumwith the Board of Appeals responding to SMC s notion to
di sm ss.

On 10 July 1996, the DPZ submtted to the Hearing Exam ner a
Staff Report regarding the Hiters' application. The Staff Report
was signed by M. MOune, in his capacity as Chief of the Current
Pl anning Division, and Ms. Hol dredge, in her capacity as Director
of the DPZ. In the transmttal letter M. MCune mailed to the
Hiters’ attorney, M. MC une stated:

Qur Staff Report is furnished to the Hearing Exam ner to

provi de general information concerning the request, the

subj ect property, and background data. The report as

wel | as our Departnent’s recommendation, is submtted for

i nformati on purposes only, as any finding in the Board of

Appeal s case nust necessarily be the decision of the

Zoni ng Hearing Exam ner al one.

In the summary section contained in the Staff Report, it was

stated that “[t]he Applicants are appealing the Zoning

The date stanps utilized by the Harford County Council
indicate only the nonth and the year that they received the
docunent. Therefore, we are unable to indicate the specific day on
whi ch certain docunents were submtted.
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Adm nistrator’s decision to approve an anended prelimnary plan for
Hol | ywoods, Phase |, Areas Vand VI . . . . This letter [the 5
April 1995 letter and attachnment] was in response to a request for
an opinion dated October 4, 1994, regarding review of this
subdi vision.” The Staff Report then set forth the DPZ' s position
regarding the twelve points the Hters enunerated in their 22 April
1996 application to the Board of Appeals.

On 17 July 1996, the Zoning Hearing Exam ner® (WIlliam F.
Casey) held a hearing on SMC's notion to dismss. During the
course of this hearing, the Hearing Exam ner heard argunents from

counsel for both parties, but did not receive evidence.'? On 31

As we noted previously, see supra n.1, Section 267-9A of the
Harford County Code designates the County Council as the Board of
Appeal s. The Board of Appeals “may enploy Hearing Exam ners to
hear zoning cases within the jurisdiction of the Board . . . . The
Heari ng Exam ner shall have the authority, duty and responsibility
to render recommendations in all case, subject to final approval of
the Board.” §8 267-9E. Furthernore, “[t]he recomrendati on of the
Heari ng Exam ner shall be deened adopted by the Board, unless final
argunent is requested within twenty (20) days fromthe date of the
witten recomendation.” 8 267-9F. Any Board nenber, the
applicant, the People’s Counsel, or an aggrieved person who
registered as a party to the proceedings before the Hearing
Exam ner, may request a final argunent before the Board, § 267-9G
and “[d]ecisions of the Board shall be subject to appeal in
accordance with the Charter.” 8§ 267-9H

YApparently, the parties agreed to bifurcate the proceedi ngs
and therefore the Zoning Hearing Exam ner considered only the
nmotion to dismss in the 17 July 1996 heari ng.

126 note that the record contains two docunents that may have
been before the Hearing Exam ner at the tinme of the 17 July 1996
hearing: First, the record contains the affidavit of Arden Case
Hol dredge, dated 17 July 1996, in which she stated, anong other
things, that the letter she sent to the Hters’ counsel in Apri
1996, was nerely a courtesy transmttal letter enclosing a copy of
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July 1996 the Hearing Examner 1issued a witten decision
recommendi ng that the Board of Appeals grant SMC's notion to
dismss. The Hearing Exam ner stated: “The single issue before the
Hearing Examner is whether the letter dated April 5, 1996
constitutes an appeal able decision of the Zoning Adm nistrator
The Hearing Exam ner concludes that it does not.” The Hearing
Exam ner further stated:

The Hearing Exam ner concludes first, that the mailing of

a [notice of subdivision] plat [approval] to the

Applicants [the Hters] does not, under the circunstances

of this case render such a mailing an appealable

interpretation or decision by the Zoning Adm nistrator

pursuant to Section 267-7(E) of the Code; secondly, that

the appeal of a prelimnary plan approval is premature in

any forum thirdly, that the proper process of appeal in

i nstances related to plan approval process is governed by

Regul ati on 9.01 of the Subdivision Regulations which, in

the opinion of the Hearing Exam ner is the exclusive

avenue of appeal in such cases.
The Acting Secretary of the County Council, James D. Vannoy,
notified the parties of the Hearing Exam ner’s deci sion and stated
that this decision would becone final on 20 August 1996, twenty
cal endar days after the date of the decision, unless a witten

request for final argunment is filed with the Board of Appeals.

the prelimnary subdivision plan approval letter. She also noted
that she specifically intended not to render a decision or
interpretation as Zoning Adm nistrator in response to the Hiters’
4 Cctober 1994 letter, and that in fact, she signed the April 1996
letter as the Director of Planning and Zoning, and not as Zoning
Adm ni strator.

Second, the record contains a Menorandum dated 25 June 1996,
fromEdward M Steere, a planner with the DPZ, to Anthony M une,
the Chief of Current Planning, in which M. Steere addressed each
of the twelve points of justification the Hters set forth in their
application to the Board of Appeals.
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On 14 August 1996, the Hiters entered an appeal to the Board
of Appeals fromthe 31 July 1996 decision of the Hearing Exam ner.
On 7 January 1997, after considering final argunent from the
parties, the Board of Appeals adopted and ratified the Hearing
Examner’s 31 July 1996 recommendati on, and as such, dism ssed the
Hiters’ appeal.

The Hters, on 24 January 1997, filed in the Grcuit Court for
Harford County a Petition for Judicial Review of the Board of
Appeal s’s decision. On 31 January 1997, appellee Harford County,
Maryl and, through the DPZ, filed its intention to participate in
the Hters’ action for judicial review, and on 10 February 1997,
SMC filed its intention to participate in the action for judicial
revi ew.

On 24 February 1994, the Hiters filed a nmenorandum wth the
circuit court arguing that they have a legal right both to request
an interpretation of the Zoning Adm nistrator and that, in the
event they receive an adverse decision, they have the right to
appeal to the Board of Appeals. On this basis, the Hters asked
the circuit court to vacate the 7 January 1997 decision of the
Board of Appeals and to remand this matter to the Zoning Hearing
Exam ner to take testinmony on the substantive issues that were the
subj ect of the original appeal. On 31 March 1997, SMC filed its
response to the Hters’ menorandum which appellee Harford County
joined in and incorporated on 2 April 1997.

The Grcuit Court for Harford County (Whitfill, J.), on 16 My
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1997, held a hearing in this matter (Case |I) and in Case [1.13
During the course of that hearing, the court granted a Motion to
Amend to add appellee Victor Posner as a coparty.!* The parties
agreed, with regard to Case |, to submt on their previously filed
menor anda. After hearing argunents on Case |1, Judge Wi tfill held
the matter sub curia.

On 27 May 1997, Judge Wiitfill filed a sixteen-page Menorandum
Opi ni on addressing both Case | and Case Il. Wth respect to Case
|, the court set forth detailed reasons for its decision to affirm
the 7 January 1997 decision of the Board of Appeals.®® In sum the
court stated:

The decision of the Board of Appeals nust be
affirmed on the basis that:

1. The letter of Cctober 4, 1995 was directed to the
Director of Planning [and Zoning] in his capacity to
review subdivision plans and not in his capacity as
Zoni ng Adm ni strator.

2. The letter of the Director of Planning [and
Zoning] dated April 5, 1996 was a nere transmttal of the
prelimnary plan approval and was not a response to the
Cctober 4, 1994 letter.

B\We separately address the factual and procedural history of
Case |1 Dbel ow.

¥At the beginning of the hearing, Judge Wiitfill disclosed his
prior legal representation of SMC in unrelated matters when he was

in private practice, and the Hiters noved for recusal. The court
referred the notion for recusal to Judge Mirshall, who, after
disclosing his nore recent prior legal representation of SMC
recused hinself. Utimately, Judge Carr heard and denied the
motion for recusal. The Hiters do not pursue this aspect on
appeal .

5\W¢ di scuss the court’s reasoning in greater detail bel ow
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3. The approval of the prelimnary plan in this case
was an act of the Director of Planning [and Zoni ng] and
was  not a function that involved the Zoning
Adm ni strator.

4. Section 267-7 only provides for appeals fromthe

deci sions of the Zoning Admnistrator in the enforcenent

of Part One of the zoning code and does not grant the

Zoning Admnistrator the power to review or render

advi sory opinions on subdivision or site plans that are

in the process of being reviewed by the Director of

Pl anni ng [ and Zoni ng] .
On 4 June 1997, the court filed an Order of Court in conformance
with its Menorandum Qpinion. On 18 June 1997, the Hiters noted an
appeal of the Grcuit Court’s rulings in both Case | and Il, and on
28 July 1997, the Hiters and appellees filed with this Court a
Joint Mdtion to Consolidate Cases | and Il1. This Court granted the
Motion to Consolidate on 12 August 1997.

Case No. 3817-8-167 (Case 11)

On 13 March 1997, the Harford County Director of Public Wrks,
WIlliamT. Baker, Jr., issued Stormater Managenent Permt Nunber
96-90302-001 to SMC for Phase I, Ponds 1, 2, and 3 of the
Hol | ywoods (the sane Phase | that was the subject of the approved
prelimnary plan of subdivision). A so on 13 March 1997, M. Baker
i ssued Grading Permt Nunber 96-51016-001 to SMC for Phase | of the
Hol | ywoods subdi vi si on.

On 11 April 1997, the Hiters filed, in the Crcuit Court for
Harford County, a Petition for Judicial Review and/or Declaratory
Relief, challenging Harford County's 13 March 1997 decision to

approve the issuance of the Phase | stormwater managenent and
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grading permts to SMC for Holl ywods. Appellees SMC and Harford
County, on 28 April 1997, filed two separate Motions to Dismss the
Hiters’ petition, both claimng that the circuit court |acked the
jurisdiction to consider such a petition.

As di scussed above, on 16 May 1997, the Crcuit Court for
Harford County held a hearing in Cases | and Il. The court heard
argunents fromthe Hters and appel |l ees regardi ng appel |l ees’ notion
to dismss the Hiters petition, and on 27 May 1997, the court
i ssued a Menorandum Opi nion setting forth its basis for dismssing
the Hiters’ petition. In sum wth respect to the petition for
judicial review, the court concluded that

[t] he actual issuance of the permts in question was by

t he Departnent of Public Wrrks and no authority has been

cited to us that granted a right of appeal froman action

of the Director of Public Wirks to the Crcuit Court

[and] [t]herefore, the petition for judicial review

nmust be deni ed.

Wth respect to the petition for declaratory relief, the court
concl uded t hat

[t]he attenpt to join a conplaint for declaratory relief

with a petition for judicial reviewis an inappropriate

joinder . . . [because] [t]he powers of the court granted

under the declaratory judgnent act are a different set of
powers than that are established under the various
statutes allowing appeals to the GCrcuit Court from

adm ni strative bodi es.

On 4 June 1997, the court issued a witten order in conformance
wth its Menorandum Qpinion. The Hters noted an appeal on 18 June
1997, and this Court granted the parties’ Joint Mtion to

Consol i date Case | and Case Il on 12 August 1997.
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DI SCUSSI ON

Case |
A
We initially note the relevant standard of review See

Mortinmer v. Howard Research & Dev. Corp., 83 M. App. 432, 440-43

(1990). Article 25A, section 5(U) of the Maryl and Code (1957, 1998
Repl. Vol.) sets forth the roles of the circuit court and of
ourselves in reviewing a Board of Appeals decision in a charter
county such as Harford County. Section 5(U) provides in pertinent

part:

Any person aggrieved by the decision of the board and a
party to the proceeding before it may appeal to the
circuit court for the county which shall have power to
affirmthe decision of the board, or if such decision is
not in accordance with law, to nodify or reverse such
decision, wth or wthout remanding the case for
rehearing as justice may require. Any party to the
proceeding in the circuit court aggrieved by the decision
of the said court nmay appeal from such decision to the
Court of Special Appeals. The review proceedings
provi ded by this subsection shall be exclusive.

(Enphasi s added). The standard of review therefore is |imted to
whet her the Board of Appeals’s decision is “in accordance with the

law.” See Mortiner, 83 Md. App. at 441. This Court in Mrtinmer

further stated:

The Court of Appeals has stated that the court nay set
aside, as “not in accordance with law,” a decision of the

Board of Appeals which is arbitrary, illegal or
capri ci ous. In making a determ nation of whether the
Board of Appeals decision is arbitrary, illegal or

capricious, the review ng court nust decide whether the
question before the agency was fairly debatable. An
issue is fairly debatable if reasonable persons could
have reached a different conclusion on the evidence and,
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if so, areviewing court may not substitute its judgnent
for that of the adm nistrative agency.

ld. at 441 (citation omtted). In addition to the foregoing, a
court “‘is under no constraints in reversing an admnistrative
deci sion which is prem sed solely upon an erroneous concl usion of

law.’” Younkers v. Prince George’'s County, 333 M. 14, 19 (1993)

(quoting People’s Counsel v. Maryland Marine, 316 M. 491, 496-97

(1989)). Appl ying these principles, we consider whether the
circuit court correctly concluded that the Board of Appeal s | acked

jurisdiction to consider the Hiters appeal. See Anne Arundel

County v. 2020C West Street, Inc., 104 M. App. 320, 326 (1995)

(“On appeal to this Court, we nust be certain that the circuit
court did not err inits review").
B

In Case |, we consider whether the circuit court erred in
affirmng the Board of Appeals’s decision to dismss the Hiters
appeal. The Board of Appeals and the circuit court concl uded that
the letter that Ms. Hol dredge, acting in her capacity as Director
of the DPZ, nmailed to the Hters on 5 April 1996 did not constitute
an appealable interpretation or deci sion of the Zoning
Adm ni strator pursuant to section 267-7E of the Harford County Code
(1995) (“the Code”), and therefore, that the Board of Appeals had
no statutory authority to consider the Hiters' appeal. The Hters
argue that section 267-7E of the Code did provide them wth the

| egal right to appeal fromthe 5 April 1996 |etter because that
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letter constituted an appealable decision of the Zoning
Adm ni strator, Ms. Holdredge, in response to their 4 Cctober 1994
request for an interpretation of the application of the Harford
County zoning laws to the property at issue.

W first set forth the relevant Harford County Code
provi sions. Section 267-7A of the Code establishes the office of
Zoning Adm nistrator and provides in pertinent part: “The D rector
of Planning shall be the Zoning Adm nistrator.” Section 267-7B

sets forth the powers and duties of the Zoning Adm ni strator:

B. The Zoning Adm nistrator or his duly authorized
desi gnee shall be vested and charged with the power
and duty to:

(1) Receive and review conpl ete applications under
the provisions of this Part 10  for
transmttal and recommendation to the Board.

(2) Issue zoning certificates pursuant to the
provisions of this Part 1 and suspend or
revoke any zoning certificate upon violation
of any of the provisions of this Part 1 or any
approvals granted hereunder subject to the
requi renents of this Part 1.

(3) Conduct inspections and surveys to determ ne
whet her a violation of this Part 1 exists.

(4) Seek crimnal or civil enforcenent for any
provision of this Part 1 and take any action

" part 1" sets forth the Standards provisions of the Zoning
section of the Harford County Code. Part 1 includes the follow ng
articles: “General Provisions;” “Adm nistration and Enforcenent;”
“Districts Est abl i shed; Boundari es;” “Nonconf or m ng Lot s,
Bui l dings, Structures and Uses;” “Supplenentary Regulations;”
“Forest and Tree Conservation;” “District Regulations;” *“Design
Standards for Special Devel opnents;” “Special Exceptions;” and
“Applicability of Provisions.” Section 267-7 is enconpassed within
the “Adm nistration and Enforcenent” article of Part 1.
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on behalf of the county, either at law or in
equity, to prevent or abate any violation or
potential violation of this Part 1.

(5) [Amended by Bill No. 94-64]'  Render
interpretations upon witten request of an
interested person whose property may be
affected as to the applicability of this Part
1 to particular uses and its application to
the factual circunstances presented.

(a) Wthin 14 calendar days after a request
for an interpretation is received, the
Zoni ng Adm ni strator shall:

[1] Ensure that notice of the request is
sent by first class mail to each
owner of property which adjoins the
property invol ved,

[2] Ensure that the property that is the
subject of the request is posted
conspicuously with a notice stating
the Departnment’s tel ephone nunber
that the request has been received,
the date by which the interpretation
must be issued, and that further
i nformati on may be obtained fromthe
Depart nent .

(b) The Zoning Adm nistrator shall issue an
interpretation within 60 cal endar days
after receiving the request for the
interpretation. Wthin 5 cal endar days
after issuing the interpretation, the
Zoning Adm ni strator shall send a copy of
the interpretation to each owner of
property which adjoins the property
i nvol ved and shall include a notice that
the interpretation may be appeal ed within
Subsection E of this section.

(6) Design and distribute applications and forns

YBill Number 94-64, which added subsections (a)[1l], [2] and
(b) to section 267-7B (5), took effect on 14 Novenber 1994, one
month after the Hiters sent their letter to then-Director of DPZ
Carroll.
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required by this Par t 1, requesting
information which is pertinent to the
request ed approval .
(7) Perform such duties as are necessary for the
proper enforcenment and admi nistration of this
Part 1.
Lastly, section 267-7E provides for appellate review of the Zoning
Adm ni strator’s deci sions:
E. Any deci sion of the Zoning Adm nistrator shall be
in witing and shall be subject to appeal to the
Board by any aggrieved person within twenty (20)
days of the date of the deci sion.
Because we agree that the 5 April 1996 |etter does not constitute
“a decision of the Zoning Adm nistrator” pursuant to section 267-
7E, we affirmthe circuit court’s judgnent affirm ng the Board of
Appeal s’s decision to dismss the Hiters appeal. W conclude as
such for two reasons: first, M. Holdredge, when sending the 5
April 1996 letter, did not act pursuant to her powers as Zoning
Adm nistrator; and second, the 5 April 1996 letter did not
constitute a “decision” or “interpretation” of Harford County
zoni ng | aw.
1
First, Ms. Hol dredge, when sending the 5 April 1996 letter to
the Hters, did not act in her capacity as Zoning Adm nistrator.
Section 267-7A establishes that the D rector of Zoning and Pl anni ng
shall serve as Zoning Adm nistrator, but this provision does not

establish that the Director always acts in both capacities. To the

contrary, section 267-7B sets forth the specific duties and powers
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of the Zoning Adm nistrator. Thus, in order for Ms. Hol dredge to
have acted in her capacity as Zoning Adm nistrator in this case,
she needed to have acted pursuant to one of those duties or powers.
The Hters contend that Ms. Hol dredge, in sending the 5 April 1996
|l etter, acted pursuant to her section 267-7B(5) power to “render
interpretations wupon [the] witten request of an interested
person.” They argue that the letter constituted a response to
their 4 October 1994 request for an opinion on certain issues
related to the property.

The Hiters argue that they were, and are, not appealing the
approval of the prelimnary subdivision plan for Phase | of
Hol | ywoods, yet a great portion of their 4 COctober 1994 letter
f ocused on reasons the Departnment of Planning and Zoning shoul d not

approve the proposed subdivision.® |In their letter, the Hiters

8As we noted supra on pages 6-7, SMC's initial prelimnary
pl an of subdivision for Hollywods, enconpassing only Phase | of
t he proposed devel opnent, apparently was not filed with the DPZ
until after the date of the Hiters' attorney's letter to M.
Carroll. This presents a potential anbiguity in a nunber of the
references in the letter critiquing the “proposed subdivision,”
“the proposed subdivision plat,” and “the subdivision.” Although
it is rank speculation on our part, based on the joint record
extract references provided by the parties in their briefs, it
seens likely that the Hiters then-attorney either was utilizing
the word “subdivision” as a nonlegal, nmarketing reference
(referring to the overall proposal to develop a residential
comunity to be known as G eenl eaf/ Hol | ywoods), or he nmay have been
referring to unfiled precursors to the as-filed prelimnary plan of
subdi vi si on whi ch, because they were submtted to the DPZ for sone
type of prefiling review, were in the public domain and di scovered
by the Hiters (perhaps even provided to the Hters or their
attorney by SMC in a “good nei ghborly” gesture not unheard of anobng
devel opers who sonetines try to pacify opposition through snal
acts of kindness and generosity). The attorney who authored the
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first contended that the DPZ should not approve the proposed
subdi vision for four reasons: (1) the subdivision failed to conply
with the Harford County Tree Bill; (2) the subdivision s concept
pl an substantially changed between 1981 and 1994; (3) the proposed
concept plan failed to conply with conditions set forth in the 1981
hearing examner’s report; and (4) the devel oper abandoned the
concept site plan submtted with its original application in 1981,
therefore the DPZ should consider any plan not conformng to the
1981 plan as a newWly submtted plat, subject to any new |ega
requi renents enacted in the interim and subject to running the
gauntl et of review anew. Second, the Hiters asked M. Carroll to
render an opinion on four issues; these issues, however, also al

focused on the approvability of either a prelimnary subdivision
plan or a revised concept [site] plan: (1) the applicability of the
Tree Bill to the devel opnent of the property; (2) the ability of a
revised concept plan to conply with the conditions expressed in the
Heari ng Exam ner’s 1981 decision; (3) the applicability of Bill 94-
36 (inposing public facilities adequacy requirenents) to the
proposed subdivision; and (4) the continuing validity vel non of

the 1981 approval.

Cctober 1994 letter (not the same counsel representing the Hiters
in this appeal) also alluded to a new concept plan (“Series |11,
t he Concept Plan for Greenleaf”) proposed by SMC, that differed
from the concept plan approved in 1981. As the record extract
informs us only that the DPZ approved an Anmended Concept Plan
C3/92-4 for Hollywods on or about 6 Cctober 1995, we shall not
ponder further on this point. See supra n.2.
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The Harford County ordi nance governing the subdivision plan
approval process is distinct from the |aw governing the zoning
process. Sections V and VI, Harford County Subdivision Regul ati ons
(1997) (“The Prelimnary Subdivision Plan and/or Site Plan” and
“The Final Subdivision Plan”), govern the subdivision plan approval
process, whereas section 267 of the Harford County Code (1995)
governs zoni ng. The Code, in section 267-3A sets forth the
pur pose of the zoning provisions:

A The purpose of this Part 1 [Zoning Standards] is to
pronote the health, safety, norals, and genera
wel fare of the conmmunity by regul ating the height,
nunmber of stories, size of buildings and other
structures, percentage of |ot that nmay be occupi ed,
the size of lots, yards and other open spaces and
the location and use of buildings, structures and
land for business, industrial, residential and
ot her purposes. This Part 1 is enacted to support
the Master Plan and designed to control traffic
congestion in public roads; to provide adequate
light and air; to pronote the conservation of
natural resources, including the preservation of
productive agricultural land; to facilitate the
construction of housing of different types to neet
the needs of the County’'s present and future
residents; to prevent environnental pollution; to
avoid undue concentration of population and
congestion; to facilitate the adequate provision of
transportation, wat er, sewer age, school s,
recreation, parks, and other public facilities; to
gi ve reasonabl e consi deration, anong ot her things,
to the character of each district and to its
suitability for particular uses, wth a view to
conserving the value of buildings and encouragi ng
the orderly devel opnent and the nobst appropriate
use of land throughout the county; to secure safety
fromfire, panic and other danger; and to conserve
t he val ue of property.

The Code del egates enforcenent of the zoning provisions to the
Zoning Adm nistrator. See 8§ 267-7B(4) (zoning adm nistrator
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charged with the duty of seeking crimnal or civil enforcenent for
any provision of Part 1 and for taking any action to prevent any
violation or potential violation of Part 1). In addition, the Code
di sti ngui shes between the zoning provisions and the subdivision
regul ations: Section 267-6C of the zoning provisions provides:
“Notwi thstanding the provisions of this Part 1 [Zoning Standards],
any developnent shall be subject to the provisions of the
Subdi vi sion Regul ations, and any other activity requiring the
i ssuance of a permt, license, grant or approval shall be subject
to the applicable |aw.”

I n contrast, the subdivision regul ations specifically govern,
anong other things, the prelimnary subdivision plan approval
process:

5.01 Subm ssion Procedure. The prelimnary plan and/or

site plan shall be submtted to the Departnment of

Pl anni ng and Zoning for all proposed subdivisions. The

prelimnary plan and or site plan shall be conplete and

shall show the information required in Section 5.02.

5.03(i) Approval of the prelimnary plan and/or site plan

shall be set forth in a letter mailed by the Departnent

of Planning and Zoning. This letter may include such

conditions as are necessary to neet the standards of the

Zoning Code and Subdivision Regulations, and nust be

countersigned by the developer and returned to the

Department of Pl anning and Zoning wthin 45 days.

Furthernore, the subdivision regulations, in section 9.01,
provide a specific avenue of appeal for a person aggrieved by a

deci si on of the Pl anning Comm ssion!® with regard to the subdi vision

19Section 1025(a) of the Harford County Charter (printed 1973,
revised 1978), abolished the Planning and Zoni ng Conm ssion and
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of property: “Any person . . . aggrieved by any decision of said
Pl anning Comm ssion may within thirty days after the filing of such

decision in the office of the Planning Conm ssion appeal to the

circuit court for Harford County.” Harford County Subdi vision
Regul ations § 9.01. Thus, separate regulations govern the
subdi vision process, including prelimnary plan approval, and

appeal s are taken through an appellate process different than the
process by which an individual appeals from a decision of the
Zoni ng Adm ni strator under Part | of the zoning provisions of the
Code. Therefore, if we construe the Hiters’ attorney’ s 5 Cctober
1994 letter as a challenge to the Director of the DPZ regarding a
prelimnary plan of subdivision, rather than as a request for a
responsive interpretation fromthe Zoni ng Adm nistrator under Part
| of the zoning provisions, the fact that the Hiters thereafter
appeal ed to the Board of Appeal s pursuant to section 267-7E of the
Code, rather than to the circuit court pursuant to section 9.01 of
t he subdivision regulations, could serve as the basis for the
decision to dismss the Hters appeal.

W note that the Hearing Examiner in his 17 July 1996
recommendation, in fact, did conclude, anong other things, that the
Hiters’ challenge related to site plan approval, and therefore,
that section 9.01 was their exclusive avenue of appeal. Thi s

reason served as one of the Hearing Examner’'s bases for

transferred the “enpl oyees, records, property, and equi pnent of the
Comm ssion . . . to the Departnent of Planning and Zoning.”
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recommrendi ng that the Board of Appeals dismss the Hiters’ appeal.
Because the Hiters filed their appeal wth the Board of Appeals
pursuant to section 267-7E, the circuit court did not state
specifically that it dismssed the Hters appeal on this basis;
however, the circuit court’s conclusion that the Hters 4 Cctober
1995 letter related to subdivision plan approval rather than to
zoni ng enforcenent, necessarily lends itself to the concl usion that
the Hters should have appealed directly to the circuit court
pursuant to section 9.01 of the Subdivision Regul ati ons.

We agree with and adopt the circuit court’s conclusion on this
I ssue:

The letter of [the Hters counsel] dated Cctober 4,

1994 was not a letter seeking enforcenment action or an

opi ni on concerning an enforcenment action w thin the power

of the Zoning Admnistrator. [The Hters counsel’ s]

letter was directed to the Director of Planning and

Zoning in his capacity as the person reviewing the

subdi vision or developnent plan for this particular

project. The letter sets forth argunments as to why that

pl an shoul d not be approved. It also asks for specific

opi nions about the status of the plan approval and

certain subsequently enacted |laws. However, this letter

was not a request for an opinion concerning enforcenent

action within the authority of the Zoning Adm nistrator.
Because we agree that “this letter was not a request for an opinion
concerning enforcenent action within the authority of the Zoning
Adm nistrator,” we hold that the Hiters inproperly appealed to the
Board of Appeals pursuant to section 267-7E. W thus affirmthe
circuit court’s decision to affirmthe Board of Appeal s’ s decision
to dismss the Hters' appeal for lack of jurisdiction.

2.
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Second, even if we were to assunme that the 4 Cctober 1994
letter was a valid request for the Zoning Admnistrator’s
interpretation, we still would conclude that the 5 April 1996
letter did not constitute a “decision,” and therefore, could not
serve as the basis for a section 267-7E appeal. Like the circuit
court, we conclude that M. Holdredge’'s 5 April 1996 letter
constituted nothing nore than a “nmere transmttal of the
prelimnary plan approval and was not a response to the QOctober 4,
1994 letter.”2° M. Hol dredge's brief, two-paragraph cover letter
did not mention the Hters’ 4 Cctober 1994 letter, which they sent
ei ghteen nonths prior to Ms. Holdredge' s letter. Fur t her nore,
neither the cover letter nor the attached prelimnary subdivision
pl an approval letter specifically acknow edge addressing the
Hiters’ queries as such.

The fact that the approval letter actually addressed the
topics of sonme of the Hiters’ issues in the course of generally
expl ai ni ng the approval of the subdivision plan, does not indicate

that Ms. Hol dredge intended the approval letter, which was witten

2056 note, with curiosity, the fact that the Harford County
Subdi vi sion Regulations clearly provide that adjacent property
owners and the general public receive various nodalities of notice
of the pendency of a prelimnary subdivision plan in the form of
notification about the tinme, date, and place of the Devel opnent
Advi sory Comm ttee neeting, as well as information about the type
of subdi vision, proposed use, and nunber of units requested in the
pl an. See Harford County Subdivision Regulations 8 5.03(c), (d),
(e) (1997). Qddly, the regulations are obscure as to who
(1 ncludi ng persons who participated in the process) the DPZ has any
continuing obligation to formally notify when the plan is approved.
See id. § 5.03(i).

29



for the purpose of expressing the prelimnary subdivision plan
approval, to serve a dual purpose as a ruling pursuant to her
Zoning Admnistrator authority. To the contrary, in her affidavit
before the Board of Appeals,? Ms. Hol dredge st at ed:

The April 19, 1996 letter!?? referred to in Applicant’s
Menorandum is nerely a courtesy transmttal letter to
[the Hters counsel] enclosing a copy of the prelimnary
pl an approval letter that he previously requested, both
of which were signed by ne, as Director of Planning and
Zoni ng, and not as Zoni ng Adm ni strator.

(Enmphasis in the original).
Furthernore, the fact that the 10 July 1996 DPZ Staff Report

addresses the twelve issues the Hiters raised in their 22 Apri

2lAs noted supra n.12, the record contains the affidavit of
Arden Case Hol dredge, dated 17 July 1996, the date of the Hearing
Exam ner’s hearing. The circuit court, in its Menorandum Opi ni on,
stated that that affidavit was an exhibit before the Board of
Appeal s. Because we can find no indication to the contrary, and
because the parties do not contest the «circuit court’s
characterization of the affidavit, we assune that the affidavit
properly was before the Board of Appeals and thus fair gane for our
consi deration on revi ew.

2The record does not contain a letter sent from M. Hol dredge
to the Hiters’ attorney on 19 April 1996. The Hters, however,
referenced this letter in the follow ng manner at the 17 July 1996
hearing: “You will find that there are actually two decisions that
were issued, one was April 5th and one was April 19th. There was
a mx-up in the conputer and she printed it out later on [sic]
April 19th.” The Hiters offered the 19 April 1996 letter as an
exhibit during the course of the hearing; in their appellate brief,
however, the Hters nmake no nention of the existence of an 19 April
1996 letter. They contend only that the 5 April 1996 letter
constitutes a “decision of the Zoning Admnistrator.” Furthernore,
in the Hters' “Applicant’s Menorandunt filed with the Board of
Appeals in July 1996, the Hters nmake no nention of a 19 April 1996
letter. For purposes of this appeal, therefore, we assune that
the 19 April 1996 letter that Ms. Holdredge referred to in her
affidavit in fact is the 5 April 1996 letter.
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1996 application for appeal, does little to support the Hters’
contention that the 5 April 1996 letter, in fact, was a “decision”
of the Zoning Admnistrator. The Staff Report is but another piece
of evidence that the Board of Appeals may consider in rendering its
decision in an appeal. 1In the cover letter M. MCune filed with
the Staff Report, he specifically stated:

Qur Staff Report is furnished to the Hearing Exam ner to

provi de general information concerning the request, the

subj ect property, and background data. The report as

wel | as our Departnent’s reconmmendation, is submtted for

i nformati on purposes only, as any finding in the Board of

Appeal s case nust necessarily be the decision of the

Zoni ng Hearing Exam ner al one.
We therefore conclude that the Staff Report is entitled to no
special weight, and although in this case the Staff Report
addressed several of the Hiters’ issues, this report is in no way
a substitute for a “decision of the Zoning Admnistrator.” Wthout
such a “decision,” the Hters have no basis for the present appeal.

Lastly, the fact that the County Council amended section 267-
7B(5), effective 14 Novenber 1994, by addi ng | anguage requiring the
Zoning Admnistrator to issue an interpretation within sixty
cal endar days after receiving the request for the interpretation,
see 8 267-7B(5)(a), (b), offers the Hiters little additiona
support for their claim To the contrary, the fact that the Hiters
recei ved no response fromthe Zoning Adm nistrator wwthin the tine

period added by the 1994 anendnent supports our conclusion that the

Zoning Admnistrator did not intend to offer an interpretation or
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decision in response to the Hters’' letter.? Mreover, it wuld be
unreasonable for the Hiters to assune that a letter fromthe DPZ
Director sent eighteen nonths |ater was the response contenpl at ed
by section 267-7B(5), regardless of whether specific tine
constraints existed. The only reasonable expectation, if the tine
limts added by the 1994 anendnent were applicable, would be that
the Hters, if they had a right of appeal under sections 267-7B(5)
and 267-7E, could conplain that the Zoning Adm nistrator had failed
to make a tinely response. Such a claim however, would have
ri pened for adm nistrative appeal or mandanus purposes no |ater
than sixty days after the effective date of the 1994 anendnent.
Accordingly, the Hters’ effort to appeal on 22 April 1996 woul d be
untinmely. 1In the absence of the tinme constraints inposed by the
1994 amendnents, the Hiters attenpt to appeal the 1996 letter as
a response to their 1994 |letter would have to overcone an obvi ous

| aches-type argunent.

2\ pause to wonder aloud, in jurisdictions that provide for
persons to request and ostensibly obtain zoning interpretations
froma governnental official (such as section 267-7B(5) provides),
how the jurisdictions admnistratively determne which such
requests to honor and which to ignore, as appears to have been the
case with regard to the Hiters’ 4 COctober 1994 letter. If the
zoning provisions of the County Code were inplicated by those
portions of the Hiters' letter that clearly are directed at the
1981 concept plan (or an anmended version thereof), see supra n.2
and n.18, it may be fairly characterized by sone as arbitrary and
capricious for the Zoning Admnistrator to have ignored the Hters’
letter merely because it was msdirected to the Director of
Pl anni ng and Zoni ng, his or her doppel ganger for mail distribution
purposes. Fortunately for appellees in the instant case, we are
unabl e to reach an anal ysis and hol ding on that score based on what
i s before us.
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Based on the foregoing, even if the Hters letter was a valid
request for the interpretation of the Zoning Adm nistrator, we
conclude that the 5 April 1996 letter offered the Hters no
appeal abl e decision. Accordingly, we affirmthe decision of the

circuit court with respect to Case |

Case |1

In Case I, the Hters contend that the circuit court erred in
granting appellees’ notion to dismss the Hters Petition for
Judi ci al Review and/or Declaratory Relief. The Hters filed their
petition pursuant to Maryland Rule 7-202 and section 9.01 of the
Harford County Subdi vi sion Regul ations, therein challenging Harford
County’s 13 March 1997 decision to approve the issuance of a
stormnater and grading permts to SMC for Phase | of the Hol |l ywoods
subdi vision. The circuit court dism ssed the case because (1) the
court lacked the jurisdiction to review Harford County’s issuance
of the permts and (2) the Hters inproperly joined their petition
for declaratory relief with their petition for judicial review
Wth regard to the petition for declaratory relief, the Hiters, in
this appeal, do not challenge the circuit court’s decision.?

Therefore, we will not consider that issue here. See M. Rule 8-

2I'n their appellate brief, the Hters state only that “[t]he
Circuit Court erred in dismssing Appellants Petition for Judici al
Revi ew from the decision of the Departnent of Planning and Zoni ng
(who has been substituted in the Harford County Subdivision
regul ations for the Planning Conm ssion) pursuant to Section 9.01
t hereof .”
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504(a) (5); see also Jacober v. High HIl Realty, Inc., 22 M. App.

115, 125 (1974) (“We decline to consider the argunent as it was not
presented in the brief.”). Wth regard to the petition for
judicial review, we agree with the circuit court and affirmits
deci si on.

The permts in question were issued by the Harford County
Director of Public Wrks (“DPW), WIliam T. Baker, Jr., on 13
March 1997. The Hiters, in their brief, claimthat “[n]o permts
could or should be issued by the Dep[artnent] of Public Wrks in
contravention of the approved Subdivision plans wthout the
Director of Planning approving or acquiescing in the issuance of
such a permt.” Based on their argunent that the DPZ nust approve
t he i ssuance of such a permt, the Hters contend that section 9.01
of the subdivision regulations provides themthe right to appeal
the i ssuance of such a permit to the circuit court. Section 9.01
provides, in pertinent part: “Any person . . . aggrieved by any
deci si on of said Planning Comm ssionl® may within thirty days after
the filing of such decision in the office of the Planning
Commi ssion appeal to the Crcuit Court for Harford County.”

We can find no authority, and the Hters offer none, for their
proposition that the DPZ nust approve all permts related to
subdi vision plans that are issued by the DPW To the contrary, the

sections of the Harford County Code regarding “sedi nent control”

25The Pl anning Conmmission is the Department of Planning and
Zoning. See supra n.19.
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and “stormnater managenent,” state only that the Departnent of
Public Wrks is responsible for the issuance of grading and
stormnvater permts. These sections do not require DPZ approva
prior to DPWissuance of the permts. Section 214-1 of the Harford
County Code (Article |I--Sedinment Control) provides:
PERMT — The county grading permt issued by the
Department, authorizing |and-disturbing activities in
excess of fifteen thousand (15,000) square feet or noving
five hundred (500) or nore cubic yards of earth in any

continuous twelve-nmonth period and also in accordance
with the requirenents in this Article [Sedinent Control].

DEPARTMENT — The Departnent of Public Wrks.
In addition, with respect to obtaining a grading permt, section
214-2 of the Code provides:
A No person shall engage in any |and-disturbing
activity over fifteen thousand (15, 000) square feet
or noving nore than five hundred (500) cubic yards
of earth in any continuous twelve-nonth period

wi thout first obtaining a permt fromthe county,
except as provided for in this Article.

Furthernore, with respect to stormwater managenent, section 214-26
of the Code (Article Il--Stormvater Managenent) provides:
B. The Harford County Departnent of Public Wrks shal

be responsi ble for the coordinati on and enforcenent
of the provisions of this Article [Stormater

Managenent | .
Lastly, section 214-27 sets forth the relevant definitions for
Article Il (Stormwater Managenent):
DEPARTMENT — The Departnent of Public Wrks.
GRADI NG PERM T — The section of the gradi ng/stormater
managenent permt that allows |and di sturbance in excess
of twenty-two thousand (22,000) square feet pursuant to
Article | of this chapter [Sedinment Control].
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STORMMATER MANAGEMENT PERM T — The section of the
gradi ng/ stormnvater managenent permt that requires
installation of a stormnater managenent facility pursuant
to this Article.

Thus, neither the provisions regarding sedinent control nor the
provi sions regarding stormiater managenent nandate that the DPZ
nmust approve the DPWs issuance of a stormmater or grading permt.

As the circuit court so eloquently explained in its Menorandum
Opi ni on dated 27 May 1997

Turning next to Case No. 3817 [Case Il] we concl ude
that the case should be dism ssed since the act of
issuing the grading permt and the stormmater [sic]
managenent permt were acts of the Director of Public
Works and not acts of the Departnent of Planning and
Zoni ng.

The Hiters proffer that if allowed to produce
evi dence they woul d be able to show that the Departnent
of Planning and Zoning was involved in review ng these
permts. W accept as a mtter of fact that the
Departnment of Pl anning woul d be asked to comment upon the
applications before they were approved by the Departnent
of Public Wrks. However, a right to comment is not the
equi val ent of a power to approve. A given governnental
department may well be required by law to allow
interested property owners to comrent on a particular
application. However, that right to comment is not the
equi valent of a power to approve or disapprove. The
Director of the Departnment of Public Wirks certainly has
the right and would be expected to seek comment from
ot her departnents as to whether or not an application was
consistent with plans that that departnment had approved.
This would apply to a nunber of departnents other than
the Departnent of Planning and Zoning. However, that
does not nean that the final decision to grant or deny
the permt is taken away from the Departnent of Public
Wrks. The actual issuance of each of the permts in
question was by the Departnment of Public Wrks and no
authority has been cited to us that granted a right of
appeal fromthe action of the Director of Public Wrks to
the Grcuit Court. Therefore, the petition for judicial
revi ew nust be deni ed.

Adopting the circuit court’s opinion in this regard, we concl ude
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that the circuit court properly dism ssed the Hters’ petition for

judicial review 28

JUDGVENTS AFFI RVED,
APPELLANTS TO PAY THE COSTS.

2\W make no comment regardi ng the appropriate forumfor review
of the decisions of the Department of Public Wrks. W do note,
however, that at oral argunent, appellees argued that an internal
adm ni strative body, pursuant to the Harford County APA, reviews
the decisions of the Departnent of Public Wrks when appeal ed.

37



38



