REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 560

Septenber Term 1995

DONALD HOFFMAN ET AL.
V.

UNI TED | RON AND METAL
COMPANY, I NC. ET AL.

No. 561

Septenber Term 1995

AGNES G ROESCH ET AL.
V.

UNI TED | RON AND METAL
COMPANY, I NC. ET AL.

Wenner,
Sal non,
Garrity, John J.
(Ret., Specially
Assi gned),

JJ.

Opi ni on by Sal non, J.




Fi | ed: June 2, 1996



Appel l ants are a group of thirty-seven individuals who |live
in the southwest, "MIIl HII" area of Baltinore City and the
Benedi ctine Society of Baltinore Gty (the Church), which owns
land in MII HIl. Appellants sued United Iron and Metal Co.
Inc., United Holding Co., Inc., and United Operating Co., Inc.
("United"), which operated a scrap netal yard and autonobile
shredding facility ("the Facility") in MII Hill unti |
OCctober 1, 1990. United sold the operation, but not the |and,
to the David J. Joseph Co., Inc. ("Joseph"), against whom
appellants also filed suit. Al appellants, except for two, own
or reside on property bordering the Facility's property.
Appel l ants sued in nuisance, negligence, trespass, and strict
liability,! also alleging they were entitled to punitive danages.
On March 1, 1995, the Grcuit Court for Baltinore Gty granted
summary judgnment in favor of the defendants on all counts. In
this appeal from that grant of summary judgnent, appellants
present the follow ng questions, which have been rephrased for

clarity:?

Lpppel l ants al | eged the operation of the Facility constituted an abnormal |y
dangerous activity.

2pAppel | ants al so ask:

Whet her the trial court's holding that the Plaintiffs
bel ow were barred from seeking any renedy for danmages
resulting fromacts comritted within three years before
the dates on which they filed suit or for danmages
di scovered within three years before the dates on which
they filed suit constitutes a denial of their access to
courts in violation of Article 19 of the Maryland
Decl arati on of Rights?

This argunment has been rejected by the Court of Appeals. See Frush v.
(continued. . .)
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Did the nmotions court err in finding that
appel | ees had acquired a prescriptive right
to mai ntain a nui sance?

1. Did the notions court err in finding that
the Facility was a pernmanent nui sance and,
thus, that the statute of limtations barred
appel l ants' cl ai ns?

I1l. Did the notions court err in finding that
t here was i nadequate evidence to warrant the
subm ssion of punitive damages to the jury?

To answer these questions, the following |legal principles are
rel evant:

1. Land ownership is not necessary in order to
support a nui sance action; |awful possession
is sufficient.

2. A mnor, if a lawful occupant of |and, may
recover in nuisance; the nuisance action on
behal f of the mnor is derivative of the
nui sance action filed by the parent.

3. A prescriptive right to maintain a nuisance
may be acquired by continuance of the
nui sance, uninterrupted, for twenty years.

4. Successive ownership of the operation
constituting a nuisance may be tacked to
formthe twenty-year prescriptive period if
there is privity.

5. The prescriptive period does not begin to
run until a party has notice of the
nui sance.

6. An exi sting easenent may be extingui shed by
the subsequent purchase of the servient
estate by a bona fide purchaser wthout
noti ce of the easenent.

2(...continued)

Brooks, 204 M. 315, 324 (1953) (holding that sunmary judgnent does not inpair
the constitutional right of trial by jury); accord Witing-Turner Contracting Co.
v. Coupard, 304 M. 340, 359 (1985) (holding that statute providing that a person
may not seek contribution fromany architect for damages resulting from defective
condition of inprovenent to real property if injury occurs nore than ten years
after inprovenent's conpletion did not violate Article 19 of the Maryl and
Decl arati on of Rights).
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7. The passage of regulations controlling air
pollution does not toll the prescriptive
peri od.

8. Adverse use for the prescriptive period

results in imunity fromliability on the
part of the user for his acts of use during
the prescriptive period.

9. A party nust bring a suit for danages as a
result of a permanent nuisance, which
continues indefinitely, wthin three years
of the tinme that the permanency of the
condi tion becones manifest to a reasonably
prudent person because there is only one
cause of action. Successive actions may be
brought for damages to |and caused by a
tenporary nuisance, which is abatable,
because each day's continuance of the
nui sance constitutes a new cause of action.

10. In order to justify a punitive danmage award,
a plaintiff nust prove, by clear and

convincing evidence, that the defendant
acted with actual nmalice.

EACTS

Appel l ee United has owned and operated the Facility on
W kens Avenue in Baltinmore Cty, Maryland, since at |east 1915,
when it opened a junkyard. The business evolved into a high-
vol une scrap netal processing facility. Conplaints about snoke
and soot from "burning autonmobiles for scrap netal"” at the
Facility began in 1939. The conplaints continued throughout the
1940s, 1950s, and 1960s. On May 1, 1971, United began operating
an autonobil e shredder, shreddi ng approxi mately 60,000 to 80, 000
cars per year.

One of the by-products of the use of the shredder was

frequent, yet irregular, explosions. |f the gas tank was not
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renoved from an autonobile before it was shredded, gas or gas
vapors in the tank sonetines caused an explosion during the
shreddi ng process. The earliest recorded explosion at the
Facility was on January 3, 1972. Appellants docunented at | east
250 expl osions between that date and Novenber 24, 1994. The
shredder sustained damage from the explosions, frequently
causing it to be shut down for repairs. Oher by-products were
bl ack snobke, soot, dust and "fluff"® emitted by the Facility.
Particul ates covered appellants' cars, porches, w ndows and
aundry. An inspector from the Maryland Departnent of Health
and Mental Hygi ene sanpled dust fromthe top of a car parked on
a street next to the Facility in 1987 and found that the dust
contained 5,079 parts per mllion of lead. Appellants tested
the soil in their yards in July 1994, discovering "el evated"
| evel s of |ead, which were highest at properties closest to the
Facility. Appellants introduced evidence that United tested the
soil on Facility property and "fluff" emssions for |lead as
early as 1988 but did not keep records of the results of these
tests. Appellants al so conplained of excessive, constant noise
from the shreddi ng machi ne and trucks entering and | eaving the
Facility.

Appel  ants contend the Facility caused a variety of damage
to their honmes and interfered with the use and enjoynent of

their property. Appel l ant Dianne Hoffrman testified at her

3The "fluff," which could be seen enmnating fromthe Facility, consisted
of paper, plastic, fabric, and netal particles.
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deposition that she first noticed the "fluff" and dirt emtted
fromthe Facility in 1975. She stated, "I had a pool for my son

and | would cone out in the norning and I would have to
clean that pool out before he could get in and on top of the
pool was this fluff ...." She also alleged the United operation
caused cracked wi ndows, |eaky ceilings, |eaky and broken pipes,
damage to the roof, and shifting of doors, w ndows, and the
foundation of the house. Finally, Ms. Hoffman stated that the
nei ghbor hood was so "unbearabl e" that she would not allow her
children to sit outside on the back porch. Her husband,
appel l ant Donald Hoffrman, testified at his deposition that he
woul d see "debris and pieces of netal"” on his clothes, in the
air, and in his son's pool. He also testified to the damage
caused to their hone.

Appellant ara B. Mullins testified at her deposition that
in 1973 a "great big piece of netal, hot netal"” flew through her
back wi ndow. She found it Iying on her freezer after one of the
expl osions. She stated that United sent soneone to her house to
repair the w ndow.

Appel l ant Janet |. Geenhalgh testified at her deposition
that the explosions caused cracks in the walls and nade the
drywall on her <ceiling coll apse. Ms. G eenhalgh's son,
appel l ant Charles S. Hayes, testified at his deposition that he
began noticing the explosions when he noved into his nother's
house in 1981. He also clained that the constant noise and

frequent explosions aggravated his post-traumatic stress
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di sorder (PTSD),* which first manifested itself in the 1970s
after his tours of duty in Vietnam

Appellant Alice difton testified at her deposition that
t he expl osions caused cracks in her ceilings and broke w ndows
in her hone. She stated that she could no longer sit on her
back porch "because it's nothing to |l ook at but dirt and filth."
Ms. difton's son, appellant Ernest J. difton, who lives in
her hone, stated that noise from the trucks awakens him
frequently.

Appel lants Marie and Edward Mezewski testified at their
depositions that a "foggy mst" fromthe Facility has envel oped
t he neighborhood for the last ten to fifteen years. Ms.
Mezewski sent envelopes full of dust balls and soot that she
renoved from her windows to the Baltinore City "Noise and
Pol lution Control" department in the |late 1970s or early 1980s.
One expl osi on knocked the basenent w ndows out of the Mezewskis'
home while Ms. Mezewski was in the basenent.

Appel  ant Sharon Smith testified at her deposition that she
noticed cracks in the walls of her house in 1985. Her husband,
appel l ant Robert Smth, Jr., testified at his deposition that an
explosion in 1985 broke every w ndow in the house. Anot her
explosion in 1988 broke several w ndows. He also stated that
t he foundati on of the house was crunbling, which he attributed

to the explosions. A Chrysler he bought in 1988 faded

‘Charles S. Hayes is the only plaintiff who alleged personal injury as a
result of the Facility's operation.
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considerably wthin six nonths, damage he attributed to air
em ssions fromthe Facility.

Appel l ant Mary Bontenpo testified at her deposition that
repeat ed expl osions knocked five windows in her house out of
alignment so that they would no | onger open. She also stated
that |arge cracks devel oped in the bricks on the outside of her
home and that she had seen nortar knocked out of the cracks as
the result of an expl osion.

Reverend Paschal Mrlino, Vice President and Pastor of the
Church, testified at his deposition that explosions and soot
caused damage to the Church's stained gl ass w ndows. He al so
all eged that the soot, snoke, and "fluff" emanating from the
Facility have caused the Church's buildings to require nore
extensi ve and frequent cleaning than woul d ot herw se have been
necessary. He stated that expl osions have caused damage to the
roof, requiring repairs, for which United paid.

Appel l ant Robert Smth, Sr., testified at his deposition
that he heard an explosion in 1992 and "I knew sonething
col | apsed, but then | heard all this noise [sic] falling down ny
chimey." The top four feet of his chimey had collapsed. In
1993, an explosion at the Facility shattered his sliding glass
door and knocked down his chandelier.

Appel l ants produced evidence of about thirty notices of
violation issued to United by Baltinore City and the Maryl and
Departnment of the Environnment ("MDE') for excessive noise,

vi brations, "fluff" discharge, and other visible air em ssions
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bet ween March 1973 and October 1990. On July 8, 1975 and again
on April 3, 1979, the Baltinore City Health Departnent ordered
United to shut down the auto shredder and install air pollution
control equi pnment before reopening. There was evidence that the
shredder was shut down briefly in Septenber 1975 when pollution
control equipnent was installed. There is no evidence in the
record that the Facility shut down as ordered in April 1979.

On Cctober 1, 1990, United sold the business to appellee
Joseph. Joseph began shreddi ng approxi mately 100, 000 cars per
year. Between Novenber 1990 and Novenber 1992, nore than thirty
notices of violation were issued to Joseph by Baltinore Gty and
MDE for noise violations, vibrations, and visible emssions. In
March of 1993, Joseph entered into a Consent Order with NDE
The Consent Order set forth a plan that would bring Joseph into
conpliance with state air pollution |laws. Joseph agreed, anong
other things, to install a wet shredder, which would elimnate
air and water emssions and help "danpen”™ the effects of
spor adi ¢ expl osi ons.

The "Hoffman plaintiffs"® originally filed suit on

February 8, 1993. The "Roesch plaintiffs"® originally filed suit

5The Hoffrman plaintiffs are Dianne and Donal d Hoffman, their ninor children
(Heat her and Donald Hoffrman, Jr.); Cara B. Miullins; Janet |I. Geenhal gh; Charles
S. Hayes and his minor child (Charles Hayes, Jr.); Ernest J. difton; Alice
Cifton; Marie and Edward Mezewski, all of whomfiled suit on February 8, 1993;
Sharon and Robert Smith, Jr., their mnor children (John, Heather, Ruth and
Robert Smith I11); Mary Bontenpo and her minor child (Ernest C. difton), who
joined as plaintiffs on Cctober 13, 1993; and The Benedictine Society of
Baltinore City, which joined as a plaintiff on February 23, 1994.

5The Roesch plaintiffs are Agnes and Vivian Roesch; Earl K  and Maryann
Jarrett, and their minor children (Kevin C. Hahn and Jennifer A Jarrett);

(continued. . .)
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on April 14, 1994. These actions were consoli dated. Uni ted
filed nmotions for summary judgnent, which Joseph joined, against
Dianne and Donald Hoffman, Cdara B. Millins, Janet |I.
G eenhal gh, Charles S. Hayes, Alice Cifton, Ernest J. difton,
Marie and Edward Mezewski, Sharon and Robert Smth, Jr., Mary
Bont enpo, and the Church, all of whom were Hoffrman plaintiffs.
Movants did not file for summary judgnment against all the
Hof fman plaintiffs or against any of the Roesch plaintiffs. At
the hearing on the notions on January 13, 1995, the notions
j udge indi cated he woul d consider the sane argunents nmade in the
summary judgnent notions applicable to the Roesch plaintiffs.’
The notions judge granted sunmmary judgnment against al

plaintiffs on March 1, 1995.

5C...continued)
Dorothy and Robert Smith, Sr., all of whomfiled suit on April 14, 1994; Lew s
WIlls, Sr. and his mnor child (Lewis WIls, Jr.), who joined as plaintiffs on
August 22, 1994; Shirley Davis; Eugene P. and Catherine M Ml cavage, who joi ned
on Novenber 7, 1994; Joan D. Brendel; Brenda Brendel and her nminor child (Anthony
Eckl es), who joi ned on Novenber 25, 1994; and El via Ml gar, who joined on January
19, 1995

"The notions judge stated at the hearing, "1'mgoing to assume and | think
for everybody's purpose that all the notions that have been argued here woul d be
applicable to the [Roesch plaintiffs] and that progeny ...." The attorney for

United responded, "[We would file the sane notion [against those plaintiffs]."
Plaintiffs, subsequent to the summary judgnent hearing, filed a notion to
suppl ement the record, which contained informati on about how | ong the Roesch and
Hof fman plaintiffs had lived in the nei ghborhood and the birth dates of all mi nor
plaintiffs in both the Hof fnman and Roesch conpl ai nts.

Thus, although never explicitly stated, the appellants inplicitly agreed
to the notions judge considering summary judgnment against all plaintiffs, not
just the ones agai nst whom appel |l ees had actually filed a notion. There was no
error in the notions judge's action. See Hunt v. Mntgonery County, 248 M. 403,
411 (1968) ("Even though no fornmal notion for summary judgnent under the rules
was nmade, there was before the court enough to justify its action in granting a
summary declaratory judgnent."); cf. Hartford Ins. Co. v. Manor |Inn of Bethesda,
Inc., 335 Md. 135, 146 (1994) (stating that summary judgnment rule does not
contenplate a court acting entirely on its own notion where none of the parties
has noved for sunmary judgnent). Further, appellants do not appeal or even
nention the fact that sunmary judgnent was granted as to sone of the plaintiffs
wi thout a formal request.
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STANDARD OF REVI EW

Summary judgnent may be granted only when the noving party
clearly denonstrates that there is no genuine dispute of
material fact and that it is entitled to judgnent as a natter of
| aw. Fearnow v. Chesapeake & Potomac Tele. Co. of Maryland, 104
Md. App. 1, 48, cert. granted, 339 M. 445 (1995). Summar y
judgment is inappropriate where there is evidence upon which a
jury could reasonably find for the non-noving party. Beatty v.
Trail master Prods., Inc., 330 Ml. 726, 739 (1993). The "nere
exi stence of a scintilla of evidence" in support of the non-
movi ng party's claim however, is insufficient to preclude the
grant of summary judgnent. ld. at 738. In reviewing a | ower
court's ruling on a motion for summary judgnent, this Court
sinmply considers whether the | ower court was "legally correct.”
Southland Corp. v. Giffith, 332 Mi. 704, 712 (1993). The | ower
court's legal determnations are not entitled to a presunption
of correctness; this Court nust apply the law as it understands
the law to be. Rohrbaugh v. Estate of Stern, 305 Ml. 443, 446
n.2 (1993). This Court will not ordinarily affirmthe granting
of summary judgnent for a reason not relied upon by the trial
j udge. Warner v. German, 100 Md. App. 512, 517 (1994). See
also Geisz v. Geater Baltinore Medical Center, 313 Md. 301, 314
n.5 (1988) ("[T]he appellate court will not ordinarily undertake
to sustain the judgnent by ruling on another ground, not ruled

upon by the trial court, if the alternative ground is one as to
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which the trial court had a discretion to deny summary

j udgment. ).

l.

Appel lants filed conplaints asserting that the operation of
the Facility constituted at least four different types of
nui sances: lead contam nation of the appellants' property,
peri odi c expl osions, em ssions of air pollutants such as snoke
and "fluff,” and excessive noise. "[Where a trade or business
as carried on interferes wth the reasonable and confortable
enjoynent by another of his property, a wong is done to a
nei ghboring owner for which an action lies.” Meadowbr ook
Swnmng Cub, Inc. v. Abert, 173 M. 641, 645 (1938).
"Virtually any di sturbance of the enjoynent of the property may
anount to a nuisance so long as the interference is substanti al
and unreasonabl e and such as woul d be of fensive or inconvenient
to the normal person.” Washington Suburban Sanitary Commin v.
CAE- Link Corp., 330 Md. 115, 125, cert. denied, 114 S. C. 288
(1993). A nuisance action nmay be brought by a | andowner, see
Smth v. Shiebeck, 180 MI. 412, 421 (1942), but ownership is not
necessary. Lawful possession is sufficient. See Geen v. T. A
Shoemaker & Co., 111 M. 69, 76 (1909) (holding that | awful
occupant of premses nmay namintain an action in nuisance).
Accord Vicksburg Chem cal Co. v. Thornell, 355 So. 2d 299, 301

(Mss. 1978) (stating that a person who has property interest
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may bring nuisance suit on behalf of hinself and all nenbers of
his famly); Bowers v. Westvaco Corp., 419 S. E 2d 661, 668 (Va.
1992) (finding that children, as | awful occupants of |and, may
recover in nuisance); RESTATEMENT (2D) OF TorTs 8 821E cmt. d (1977)
(stating that famly nenbers may sue in nuisance because
"occupancy is a sufficient interest initself to permt recovery
for invasions of the interest in the use and enjoynent of the
l and"); contra Conlon v. Town of Farm ngton, 280 A 2d 896 ( Conn.
Super. 1971) (finding that children could not sue in nuisance
because they were not owners of interest in property affected).
The m nor cannot sue unless he or she has a right to occupy the
land. This right is based on the parents' |awful occupancy of
the land. |If the parent has no right to sue, neither does the
mnor. Thus, in this case the nuisance action on behalf of the
mnors is derivative of the nuisance action filed by their
parents.

The notions judge found that appellees' operation of the
Facility for nore than twenty years "constituted a nui sance for
the prescriptive period,” which he termed a prescriptive
easenent. The right acquired by appellees is nore accurately
called a "prescriptive right to maintain a nuisance."

While the owner of land is entitled to have
the air diffused over his land free from
pol lution by any use nade of nei ghboring | and,
: an infringenment of which constitutes a
nui sance, the owner of the neighboring |and
may acquire, by ... prescription, an easenent

consi sting of the right to nmake such injurious
use of his land, or, as it is sometines said,
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he may acquire a right to maintain a nuisance
involving the pollution of air.

3 HerRBerT T. TIFFANY, THE LAW OF REAL PROPERTY, 8§ 763 (3d ed. 1939)
(footnotes omtted).

An easenent is a nonpossessory interest in the real
property of another. Boucher v. Boyer, 301 Ml. 679, 688 (1984).
A prescriptive easenent arises when a party has nade "an
adverse, exclusive and uninterrupted use of [another's |and] for
twenty years." Furman E. Hendrix, Inc. v. Hanna, 250 Ml. 443,
445 (1967); accord Coldstein v. Potonmac Elec. Power Co., 285 M.
673, 677 n.1 (1979) ("To acquire by prescription the right to
mai ntain a private nui sance, the user nust continue the nuisance
for an uninterrupted period of twenty years.") (citing
Susquehanna Fertilizer Co. v. Ml one, 73 Ml. 268 (1890)).

Appel | ees conceded at oral argunent that the prescriptive
period started when the autonobile shredder was installed and
began operation on May 1, 1971.8 Therefore, appellees nust have
continued the nuisance uninterrupted until My 1, 1991 to
acquire a prescriptive right to maintain it. Appellants contend

the appellees failed to neet their burden of proving adverse,

8 [When an easenent has been acquired by prescription, the character and

extent of the use pernmissible are comensurate with and determned by the
character and extent of the use during the prescriptive period." Bishields v.
Canpbel |, 200 M. 622, 625 (1952); see also Kiler v. Beam 74 MI. App. 636, 640
(1988) ("the type of usage may not be increased just because the use has ripened
into a prescriptive right"); Cook Indus., Inc. v. Carlson, 334 F. Supp. 809, 818
(N.D. Mss. 1971) ("To acquire the right to nmaintain a private nuisance by
prescription, the nuisance nust have been maintained in substantially the sane
manner and with equally injurious results throughout the entire prescriptive
period; if the nuisance is of progressive character, there can be no acquisition
of prescriptive right."). Thus, activity at the facility prior to 1971, which
was of a different character than what occurred once the autonobile shredder went
into use, would not be part of the prescriptive period
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excl usive, and uninterrupted use for the prescriptive period.?®
W di sagree.

To be adverse, the use nust be wthout permssion or
| i cense. Clayton v. Jensen, 240 M. 337, 343 (1965). An
adverse use is "use of ... the lands of another whenever one
sees fit, and w thout asking leave, ... and the burden is upon
t he owner of the land, to show that the use of the way was by
Iicense or contract inconsistent with a claimof right." Cox v.
Forrest, 60 M. 74, 79-80 (1883). The use by appell ees was
clearly adverse to the rights of appellants, and appellants did
not present any evi dence showi ng that appellees had a |icense or
contract to nmake use of the |and.

The exclusive requirenent nerely neans "the claimof user
must not depend on the claim of soneone else.” Shuggars v.

Brake, 248 Md. 38, 45 (1966). "Even though a clai mant may not

%Appel l ants al so contend that the Facility constitutes a public nuisance,
which no party may acquire a prescriptive right to nmaintain. See Wodyear V.
Schaefer, 57 M. 1, 8 (1881). A public nuisance is a crimnal offense,
Rosenbl att v. Exxon Co., U S A, 335 MI. 58, 79 n.8 (1994). A private person nay
seek an injunction against one, however, if he owns property injured by the
nui sance, Shi ebeck, supra, 180 Mi. at 421, and "has suffered fromit some speci al
and particular damage, different not nerely in degree, but different in kind,
fromthat experienced in common with other citizens." Baltinore & O R R Co
v. Glnor, 125 M. 610, 617 (1915).

Although it might well be that the Facility constitutes a public nuisance,
we need not decide this issue because it was not raised bel ow Mil. Rule 8-
131(a). Furthernore, appellants do not brief the issue; they nerely state in
their initial brief that the trial court "erred in holding that an entity is
enpowered to acquire an easenent to conduct a public nuisance.... No party may
acquire an easenent to conmit a public nuisance." Appel | ants prvide no
explanation as to why we should consider the Facility a public nuisance,
therefore failing to conply with Maryland Rule 8-504(a)(5), which requires a
party to present argunment in support of its position. See Beck v. Mangels, 100
Md.  App. 144, 149, cert. granted, 336 M. 405 (1994), cert. disnmissed as
i nprovidently granted, 337 Mi. 580 (1995). Appellants treat the issue nore fully
in their reply brief; however, this Court will not consider a question that is
briefed for the first time in areply brief. M. Rule 8-131; Rose v. Paape, 221
Md. 369 (1960).
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have been the only user, it is sufficient if he used the way
under a claimof right independently of others.” 1d.

Appel l ants contend that their continued use of their own
| and prevents appellees' use from being exclusive.® This is
incorrect. "By exclusive, the | aw does not nean that the right
of way nust be used by one person only, ... but sinply that the
ri ght should not depend for its enjoynent upon a simlar right
inothers .... It nust be exclusive as against the right of the
comunity at large." Cox, supra, 60 Md. at 80.

Finally, to be uninterrupted, the claimnt nust exercise

the right nore or less frequently, according
to the nature of the use to which its
enj oynment may be applied, and without
objection on the part of the owner of the
| and, and under such circunstances as excl udes
the presunption of a voluntary abandonnent on
the part of the person claimng it.
Cox, supra, 60 Md. at 80.

Appel | ant s contend that appel | ees’ use was not
uni nterrupted because of the many conplaints and objections
t hey, other neighbors, and governnment officials |odged over the
years. Mere conplaints, however, wll not prevent the

acqui sition of a right by prescription wi thout an abandonnment or

interruption in the use.

Opppel l ants do not assert that the brief shutdown of the shredder in
Septenber 1975, and the repeated shutdowns of the shredder for repairs
i medi ately after |arge explosions, constitute an interruption. W note, in any
event, that such an argunent woul d be unpersuasive. See, e.g., Shuggars, supra,
248 Md. at 46 (holding that nine-year interruption of use of right of way does
not toll the statute of linmtations; a prescriptive "easenent may not be | ost
unl ess there is some act clearly and unequivocally indicating an intention to
abandon it, and nere non-user is not enough").
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Appel lants contend that each appellee nust operate the
nui sance for twenty years before it can acquire a prescriptive
right to maintain it. Successive ownership of the dom nant
estate, however, may be tacked if there is privity. See
Clayton, supra, 240 M. at 344. United sold only the operation
of the Facility to Joseph in 1990, retaining ownership of the
| and. The easenent continued to benefit the |land owned by
United, and there is privity between Joseph, which continued the
nui sance, and United, its predecessor.

Appel lants further contend that the notions judge erred by
applying the sane rule of tacking to the owners of the |and
burdened by the easenent as applied to the adverse users.
Cl ayton, as noted above, deals wth tacking by adverse users,
not by servient estate owners. There is no case |law in Mryl and
dealing with whether a change in ownership of the servient
estate begins the prescriptive period anew. This Court has
not ed, however, that "treatises and the overwhel mng majority of
case law in other jurisdictions agree that "an easenent is not
bi nding on a subsequent bona fide purchaser of the servient
estate if he purchases wthout notice, either actual or
constructive, of the easenent.'" Kiler v. Beam 74 M. App
636, 641 (1988). It is axiomatic that no plaintiff could have
had notice of any easenent until the easenment actually existed.

Kiler stands for the proposition that an existing easenent may

be extinguished by a subsequent purchase of the property. See
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al so Rogers v. Burnopp, 263 Ml. 357 (1971) (change in ownership
of servient estate did not affect prescriptive easenent when
right of way was visible for nore than twenty years). It does
not address the issue of whether a change in ownership of the
servient estate affects the prescriptive period.

The policy behind the acquisition of property rights by
prescription is that "[i]t is better, says the law, that the
negl i gent owner who has onmtted to assert his right within the
tinme prescribed by the statute, should lose his rights than one
should be disturbed in his possession, and harassed by stale
demands ...." Hanson v. Johnson, 62 M. 25, 31 (1884). This
Court stated in Kiler, quoting Wst Virginia' s highest appellate
court:

"The grantee is bound where a reasonably careful
i nspection of the prem ses would disclose the
exi stence of the easenent, or where the grantee
has know edge of facts sufficient to put a
prudent buyer on inquiry. It is not necessary
t hat the easenent be in const ant and
uni nterrupted use. The purchaser of property may
assunme that no easenents are attached to the
property purchased which are not of record except
t hose which are open and visible."
74 Md. App. at 642 (quoting Fanti v. Welsh, 161 S E 2d 501, 505
(1968)). It is logical to conclude that, because prescriptive

rights are designed to disadvantage those who sleep on their

rights, the prescriptive period did not begin to run agai nst the
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adult plaintiffs until they had notice, either actual or
constructive, of the nuisance.!!

Appel | ees presented no evidence at the notions hearing as
to when the Roesch plaintiffs knew about the explosions and air
em ssions comng fromthe Facility. Li kew se, they failed to
show when sone of the Hoffman plaintiffs knew about the
expl osions and em ssions. Therefore, it was inproper for the
nmotions judge to grant summary judgnent against all plaintiffs,
because appellees failed to denonstrate clearly that there was
no genui ne dispute as to when each plaintiff found out about the
nui sance.

Finally, appellants contend that a party may not obtain a
prescriptive easenent to performan illegal act,!? relying on an
out-of -state case.'® The Suprene Court of M ssissippi held that
t he enactnent of a state pollution law "tolled any prescriptive

right gained by [defendant] or its predecessor in ownership."

Madditional support for this conclusion can be drawn fromthe fact that
Maryl and does not recognize the defense of "comng to the nuisance," giving
plaintiffs a right to conplain about a nuisance that existed before they bought
land near it. Susquehanna Fertilizer Co., supra, 73 MI. at 281. This support
is weak, however, as the Susquehanna Fertilizer Court, after holding that
Maryl and does not recogni ze a conming to the nuisance defense, went on to state,
“I'f the appellant had acquired a prescriptive right, that is to say, a user of
the place for twenty years, that would present a different question." Id.

Ppppel lants cite two regul ations that they allege the Facility viol ates.
See COVAR 26.11.06.08 (stating that prem ses "may not be operated or nmintained
in such a manner that a nuisance or air pollution is created"); COVAR
26.11. 06.02C (regul ating visi ble eni ssion standards).

Bpppel lants al so point to the Supreme Court of Oregon, which held that "no
prescriptive right to pollute against a private | andowner can be acquired if such
pollution is also a public nuisance." Snejkal v. Enpire Lite-Rock, Inc., 547
P.2d 1363, 1368 (Ore. 1976). This is analogous to Maryland law. As stated in
note 9, supra, however, we are using a private nuisance theory in this case
because appellants never called it a public nuisance bel ow
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Vi cksburg Chem cal Co., supra, 355 So. 2d at 301. Appellants
argue that, when Maryl and enacted the regulations cited in note
12, supra, in 1980, it becane inpossible for the appellees to
obtain a prescriptive right to maintain a nuisance. W reject
appel l ants' argunent. Just as the legality of a business is not
conclusive as to whether its operation constitutes a nui sance,
Stottlenyer v. Cranpton, 235 M. 138 (1964), illegality of
certain conduct is not conclusive as to the same question. W
see no reason to hold that the passage of regulations
controlling air pollution in 1980 tolled the prescriptive
period. See Booth Gass Co., Inc. v. Huntingfield Corp., 304
Md. 615 (1985) (holding that where | egislature has not expressly
provi ded for exception in statute of limtations, court will not
allow any inplied equitable exception to be grafted upon it).

Appel | ees have carried their burden in proving that they
have acquired a prescriptive right to maintain a nuisance as to
sone appellants. They were not entitled, however, to sunmary
j udgnent agai nst every appellant for all four types of nuisance.
There is no dispute that the Facility began operating its
aut onobil e shredder on My 1, 1971 and that at |east 250
expl osi ons occurred between January 3, 1972 and Novenber 24,
1994, causing damage to many of appellants' homes. The shredder
caused air emssions in the form of snoke and "fluff" to fal
upon appellants' property. Simlarly, the excessive noise
conpl ai ned of by appellants has continued at |east as |ong as

the shredder has been operating. There is no evidence in the
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record, however, that the |lead contam nation has existed for
nmore than twenty years. |In 1987, a dust sanple taken fromthe
top of a car parked on the street near the Facility showed high
| ead levels, but it was not until July 1994 that tests of soi
reveal ed high lead |l evels in the backyards of plaintiffs' houses
bordering on the Facility. Summary judgnent should not have
been granted against any appellant on the issue of the |ead
cont am nati on because appellees, as the noving party, did not
clearly denonstrate that they had acquired a prescriptive
easenent to continue the |lead em ssions by adverse, exclusive
and uninterrupted em ssion for the twenty-year period.

We affirm the granting of summary judgnent against any
plaintiff who has owned or lived in MIIl H Il for a continuous
twenty-year period before filing suit on the nuisance count for
the other three types of nuisances alleged.! Kluckhuhn v. Ivy
Hll Ass'n, Inc., 55 M. App. 41, 48 (1983) (filing of suit
tolls the statute), aff'd, 298 Ml. 695 (1984). W also affirm
the grant of summary judgnent on the nui sance count agai nst the
m nor child Lewws WIls, Jr., for the remaining three types of
nui sance even though he has not lived in the neighborhood for

twenty consecutive years, because his cause of action is

“The granting of sunmary judgnent on the nuisance claimis affirned as to
the following plaintiffs: Janet |I. G eenhal gh, who bought her hone in 1969
Alice difton, who bought her hone in 1937, and her adult son Ernest J. difton
Mari e and Edward Mezewski, who inherited their home in 1969; The Church, which
has owned | and i n the nei ghborhood since 1893; Agnes Roesch, who bought her hone
in 1930; Eugene P. and Catherine M Ml cavage, who bought their honme in 1960
Lewis WIls, Sr., who bought in the sunmer of 1973 and did not file suit unti

August 1994.



21
derivative of his father's. Wth the exception of Lewis WIISs,
Jr., we shall reverse the granting of summary judgnent agai nst
any plaintiff who has not owmed or resided in MIIl HIIl for a
conti nuous twenty-year period before filing suit. W shall also
reverse the granting of summary judgnent on the nui sance count
agai nst any plaintiff about whom appellees did not introduce any
evi dence indicating when they had notice of the easenent.?®
Appellants also filed clains for trespass,?!® strict

liability, and negligence. Appel l ees argue that their
acqui sition of a prescriptive right to maintain a nui sance gives
them a "privilege" to operate that precludes |egal action for
any torts arising out of those operations. "Adverse use for the
prescriptive period results in an imunity on the part of the
user fromliability for his acts of use during the prescriptive
period." RESTATEMENT ( FIRST) OF PROPERTY 8§ 465 (1944).

Until the last nonment of the prescriptive

period, the acts of adverse use are generating

new causes of action. For those imediately

preceding the running of the prescriptive

period, the statutory period cannot have run.
Nevert hel ess, upon the running of t he

5The granting of sunmary judgnent is reversed on the nuisance count as to
the following plaintiffs who had not owned property or resided in the
nei ghborhood for 20 years prior to filing suit: Cara B. Millins; Sharon and
Robert Smith, Jr., and their mnor children (John Smith, Robert Smith III,
Heather Smith and Ruth Smith); Mary Bontenpo and her minor child (Ernest C.
Cifton); Earl and Maryann Jarrett, and their mnor children (Kevin C. Hahn and
Jennifer Jarrett); Dorothy and Robert Smth, Sr.; Elvia Melgar. The granting of
summary judgnment is reversed as to the following plaintiffs because appellees did
not prove that they had owned or resided in the nei ghborhood for 20 years before
filing suit: Donald and D anne Hoffman and their mnor children (Heather Hoffman
and Donald Hoffrman, Jr.); Shirley Davis; Vivian Roesch; Joan D. Brendel. W also
reverse as to Brenda Brendel and her mnor child (Anthony Eckles), and Charl es
S. Hayes and his nminor child (Charles Hayes, Jr.), because appel |l ees produced no
evi dence showi ng these plaintiffs knew about the easenent.

The trespass count was linited to the | ead contami nati on.
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prescriptive period and the consequent

creation by prescription of an easenent, al

acts of adverse wuse contributing to the

creation by prescription of such easenent

becone privileged retroactively. Even though

the statute of limtations has not run on the

causes of action created by them they becone

privil eged under the easenent to the creation

of which they have contri but ed.
RESTATEMENT ( FIRST) OF PROPERTY 8 465 cmt. a (1944). For exanple, the
hol der of an easenent can not be considered a trespasser because
he or she has a nonpossessory right to use |land. See Boucher,
supra, 301 M. at 688. Maryl and |aw conports wth the
Restatenment. Cf. Bishields v. Canpbell, 200 Md. 622, 625 (1952)
(holding that character and extent of permssible use of
prescriptive easenent are conmmensurate with character and extent
of use during prescriptive period). Accord RESTATEMENT (2D) OF
TorTs 8§ 188 (1965) ("[o]ne who has an easenent over ... land is
privileged to enter the land"). QOher states follow the |ogic
of the Restatenent without citing to it. See Big Cottonwood
Tanner Ditch Co. v. Myle, 174 P.2d 148, 158 (Utah 1946)
(holding that the burdens that the servient owner may enjoin are
those that are "over and above those enbraced within the
framework of the easenent itself"). W adopt RESTATEMENT ( FIRST)
OF PROPERTY 8 465 as Maryland | aw. Thus, appellees would not be
liable for any tortious wuse that occurred during the
prescriptive period against any plaintiff against whom appel | ees

have acquired a prescriptive easenent. Any such tortious use

subsequent to the acquisition of the prescriptive easenent is
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also privileged as long as they are of the sane type of acts
common to the nuisance for which appellees have gained their
prescriptive right. See Nagel v. Emmons County WAter Resource
Dist., 474 NW2d 46, 50 (N.D. 1991) (citing RESTATEMENT ( FIRST) OF
PROPERTY 8 465 in holding that plaintiff had no rights upon which
to maintain cause of action for flooding on his | and because he
did not file suit until twenty-four years after adverse use
began, including flooding occurring in years after county had
acqui red easenent).

W note also that the acts of adverse use that becone
privileged are only those acts that affect property, not any
acts of adverse use causing physical injury, because nuisance is
a tort against the use and possession of property, as opposed to
a tort against the person. See FOAMER V. HARPER ET AL., THE LAWCF
TorRTS 8 1.23 (2d ed. 1986).

The granting of summary judgnment as to Count 11 (Nuisance)
is reversed as to all plaintiffs on the issue of the |ead
contam nation as a nuisance; reversed as to the plaintiffs
listed in note 15, supra, on the issue of explosions, excessive
noi se, and air em ssions as nuisances; affirned as to Lews
WIlls, Jr. and the plaintiffs listed in note 14, supra, on the
i ssue of explosions, excessive noise, and air emssions as

nui sances.
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The notions court found that the Facility was operating a
per manent nui sance; therefore, appellants' nuisance clains were
barred by the statute of limtations. Appellants argue that the
nui sance is a tenporary one.?'’

"The difference between a “permanent' and a "tenporary'
nui sance is that a tenporary one can be abated, while a
per manent nuisance wll be presuned by its character and
circunstances to continue indefinitely.” My v. Bell, 46 M.
App. 364, 371 (1979). The clearest case of a permanent nui sance
is one in which the offending condition is maintained as a
necessary part of the operation of a public utility because such
conditions are wusually of indefinite duration. See, e.g.,
Col dstein, supra, 285 MI. at 689; HARPER, supra, 8 1.30 at 121-22.
"Recogni zi ng, however, that any nui sance man creates, nman can
abate, it seenms clear that the question being considered in
Gol dstein is not the possibility of abatenent but rather its
i kelihood." My, supra, 46 Mi. App. at 371 (enphasis added).

A suit for danmages as a result of a permanent nui sance nust
be brought within three years of the tinme that the permanency of
the condition beconmes manifest to a reasonably prudent person
Gol dstein, supra, 285 MI. at 689. This is so because of the

assunptions "that the nuisance will continue into the indefinite

YThis argunent, if successful, would prinmarily affect those appel | ees who
survived summary judgnment on all nuisance clains under Part |. See, supra, note
15. The appellants agai nst whom we affirnmed sumary judgnent on Part | would
potentially be affected only in regard to their |ead nuisance claim See, supra,
note 14.
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future, that it will continue to cause injury to the |and, and
that the only appropriate neasure of damages is pernmanent
reduction in the market value of the property resulting fromthe
nui sance. " ld. at 682. Thus, damages for the pernmanent
dimnution in the market value of the | and caused by a nui sance
may only be recovered if the nuisance is deened pernanent. See
Gol dstein, supra, 285 M. at 682; Carroll Springs Co. V.
Schnepfe, 111 M. 420 (1909). Plaintiffs nust sue for past,
present, and prospective damages all at once because there is
only one cause of action for a permanent nui sance. See HARPER,
supra, 8 1.30 at 121

On the other hand, each day's continuance of a tenporary
nui sance creates a new cause of action. See Coldstein, supra,
285 Md. at 682. Therefore, "successive actions may be brought
for damages for each invasion of the plaintiff's land until the
period of prescription has el apsed, but recovery may only be had
for damages actually sustained, other than pernmanent reduction
in the market value of the property, within three years of the
filing of the action.” Id. at 690 n. 4.

We believe that the notions judge erred in finding that the
Facility was a permanent nui sance because there was a genuine
di spute as to whet her the nuisance was abatable. In March 1993,
Joseph entered into a Consent Order with the MDE, setting forth
a plan that would bring Joseph into conpliance with state air

pol lution |laws. Joseph agreed, anong other things, to instal
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a wet shredder that would elimnate air and water em ssions and
help alleviate the effects of sporadic explosions. W find that
this is evidence upon which a jury could reasonably find that
t he nui sance was abat abl e.

In Coldstein, the Court of Appeals assuned that the
nui sance under scrutiny was a pernanent one because that was the
posture of the question as certified to it by the United States
Court of Appeals for the Fourth GCrcuit. See id. at 683. The
Mar yl and Court of Appeal s, however, di sput ed this
characterizati on because Pepco, the defendant, had entered into
a consent decree with the Miryland Departnent of Health and
Ment al Hygi ene whereby Pepco agreed to operate its facility in
full conpliance with Maryland air pollution requirements. Id.
The Court stated, "Thus, the nuisance here alleged may not be of
per manent duration, but may be abated.” 1d. The Court also
poi nted out that the nuisance all eged was subject to abatenent
t hrough the injunctive process by the Departnment of Health and
Mental Hygiene and the Public Service Commssion. 1d. Al of
this is true in the case sub judice. Further, the availability
of technology, such as the wet shredder, which reduces the
number of explosions, "denonstrates that the operation can be
changed at reasonabl e expense to avoid the nuisance."” Beatty v.
Washi ngton Metro. Area Transit Auth., 860 F.2d 1117, 1123 (D.C

Gir. 1988).
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Appel  ee United argues that, because it sold the operation
to Joseph on Cctober 1, 1990, any plaintiff who filed suit after
October 1, 1993 may not maintain a suit against it due to the
statute of limtations. W need not address this issue because
the notions judge did not rely on it in naking his decision.!8

See Boyer v. State, 323 MI. 558, 588 (1991); Geisz, supra, 313

Md. at 314 n.5; Warner, supra, 100 Md. App. at 517.

[T,

Appel lants alleged they were entitled to punitive danages
for all four theories under which they filed suit. Thei r
conplaint alleged causes of action for both intentional
(trespass) and non-intentional (strict liability, nuisance, and
negl i gence) torts.

"In a non-intentional tort action, the trier of facts may
not award punitive damages unless the plaintiff has established
that the defendant's conduct was characterized by evil notive,

intent to injure, ill will, or fraud, i.e., “actual nalice
Ownens-1llinois, Inc. v. Zenobia, 325 Ml. 420, 460 (1992).

"[T]o entitle one to [punitive] damages there
must be an elenent of fraud, or malice, or
evil intent ... entering into and form ng part
of the wongful act. It is in such cases as
t hese that exenplary or punitive damages are
awar ded as a puni shnent for the evil notive or

Bpppel | ants argued below that United had continuing liability after it
sold the Facility to Joseph because it entered into a consulting contract with
Joseph, citing RESTATEMENT ( SECOND) OF TORTS § 324 (1965) ("Liability to Third
Person for Negligent Performance of Undertaking").
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intent wiwth which the act is done, and as an
exanple or warning to others.™

|d. at 455 (quoting Phil adel phia, W & B. R R Co. v. Hoeflich,
62 Md. 300, 307 (1884)). Even in an intentional tort context,
actual malice nust exist in order for punitive damges to be
awar ded. Scheafer v. MIller, 322 MI. 297, 319-20 (1991); Fairfax
Savings, F.S.B. v. Ellerin, 94 M. App. 685, 709-10 (1993),
vacated on ot her grounds, 337 Md. 216 (1995).

"[1]n any tort case a plaintiff nust establish by clear and
convi nci ng evi dence the basis for an award of punitive damages."
ACandS, Inc. v. Godwin, 340 Mi. 334, 361 n.6 (1995). To neet
this burden, the plaintiff nust persuade the trier of fact that
"the truth of the contention is not nerely probable, but that it
is "highly probable."" 1d. at 374 n.11

Appel lants argue that they presented proof, in their
opposition to the summary judgnent notion, that appellees’
conduct was characterized by actual nmalice. Appel | ant s’
proffered evidence, however, failed to show malice. Appellants
introduced a conplaint form filled out by the Departnent of
Public Wrks, dated Decenber 6, 1950, which indicated that a
Ms. Duff of 2614 Cole Street, not a plaintiff in this case,
called the departnent to say that heavy snoke and soot fromthe
Facility was dirtying her clothes that were hung outside to dry.
Sonmeone nanmed Rei zenstein at the departnment "[p]honed M. 1.D.
Shapiro, son of the owner [of United Iron], who said he would

investigate this operation and stop the snoke." Appel I ant s
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characterize this "false promse to stop the pollution" as
fraud. M. Shapiro's words do not anmount to fraud because there
is no evidence that the statenment was made with the intent that
the plaintiffs rely on the "promse" to stop the snoke or that
any of the plaintiffs actually relied on it. Further, this
occurred twenty-one years before the installation of the
shredder, the source of the probl em about which these appellants
now conpl ai n.

Appel lants also proffered evidence that United knew the
expl osi ons were damagi ng nei ghbori ng hones and knew the Facility
was producing dust and soot that blanketed the neighborhood.
Such knowl edge does not show, however, evil notive, ill wll,
intent to injure, or fraud. At nost, it anobunts to gross
negli gence, which is insufficient to show actual malice. See
Godwi n, supra, 340 Mi. at 361 (" negligence alone, no natter how
gross, wanton, or outrageous, wll not satisfy [the] standard"
of actual malice (quoting Zenobia, supra, 325 MI. at 463)).

Appel l ants al so contend that United did not ever consider
shutting down the Facility because, as M. Shapiro stated at his
deposition, it "wouldn't make econom c sense just to close it
down, " asserting this shows actual malice. Proof that a party
acted to pursue his or her own selfish business interests at the
expense of others is not, in itself, sufficient proof of actual

mal i ce. See Al exander & Al exander Inc. v. B. D xon Evander &

Assocs., Inc., 336 MI. 635, 653-54 (1994) (stating that Maryl and
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"has | ong recogni zed that self-interested comercial dealing has
its proper place in the business world").

Addi tionally, appellants contend that an April 23, 1992
menmor andum witten by David Wrkum Joseph's general manager
was proof of Joseph's actual nmalice. The nmeno read, in
pertinent part:

When we have an explosion, it will be Joe
LiPira's responsibility to contact Joe Ray at
t he Maryl and Departnent of the Environnent to
notify himof the occurrence.
G ve himthe basics, do not give himthe
details wth regards to the severity of the
expl osi on.
I f, however,it is a severe expl osion, where
severe damage has occurred to the mll, and
potential damage could have occurred in the
nei ghbor hood, make sure you discuss this with
me or Dave Nowot arski before making the call
| do not want to alarmthe Maryl and Depart nent
of the Environnment, but want only to notify
them of the expl osion.
This should be done within five m nutes of
the explosion, and therefore prevent their
comng to the yard to inspect.
The nmeno nerely outlines the procedure Joseph enpl oyees nust
foll ow when an expl osi on occurs. The nenp did not perpetrate,
or attenpt to perpetrate, a fraud upon the plaintiffs in this
case. The nmenmo failed to show it was "highly probable" that
Joseph had an evil notive or harbored ill wll against the
appel l ants, or that Joseph had an intent to injure them

Finally, appellants presented no evidence that appellees

acted with actual malice in the trespass action, restricted to

the | ead contam nation. Appellants showed that United tested
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the soil on the Facility's land for lead in 1988 and were
notified by tests done on dust found on a car in 1987 that the
soot emanating fromthe Facility m ght contain |ead. There was
no proof, however, that either of the tests showed that the | ead
em ssions were so high as to cause health problens or property
damage to those who |ived nearby. |In sum appellants' evidence
did not show that it was "highly probable"” that appellees
mal i ci ously continued the | ead em ssion.

We agree with the notions judge that appellants did not
show that they were able to neet the clear and convincing
standard necessary for a subm ssible punitive damages claim It
is not highly probable that appellees acted with evil notive,
intent to injure, ill wll, or fraud. In fact, appellants
t henmsel ves introduced evidence that showed United and Joseph
listened to and made at |east sone effort to respond to
nei ghbor hood concerns. Appellees repaired broken w ndows, paid
for the repair of the Church roof, and attended conmunity
meetings di scussing problens the nei ghborhood was having with
the Facility.

The notions judge granted summary judgnment in favor of
appel | ees because,

although there is anple evidence that
Def endants' conduct has been detrinental to
others, the behavior Plaintiffs describe is at
nost wanton and reckless and does not
constitute actual nalice as Zenobia requires
. Furthernmore, Zenobia requires that
Plaintiffs prove actual malice by clear and

convincing evidence which is a burden
Plaintiffs have not net.
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We agree and affirmthis part of the court's ruling.

CONCLUSI ON

The granting of summary judgnment is hereby affirnmed as to
Counts Il, 1V, VI, and VIII (Punitive damages) in the Hoffman
and Roesch conpl ai nts. The granting of sunmary judgnent is
reversed as to Count VII (Trespass) in the Hoffmn and Roesch
conpl ai nts.

The granting of summary judgnent as to Count |11 (Nuisance)
in the Hoffman and Roesch conplaints is reversed as to all
plaintiffs on the issue of the | ead contam nati on as a nui sance;
reversed as to the plaintiffs listed in note 15, supra, on the
i ssue of explosions, excessive noise, and air emssions as
nui sances; affirnmed as to Lewis WIls, Jr. and the plaintiffs
listed in note 14, supra, on the issue of explosions, excessive
noi se, and air em ssions as nui sances.

The granting of sumary judgnent as to Counts |
(Negligence) and V (Strict Liability) is affirned as to the
plaintiffs listed supra in note 14 and reversed as to Lews

WIlls, Jr. and the plaintiffs listed supra in note 15.

JUDGMVENTS ENTERED AGAINST JANET |. GREENHALGH, ALICE
CLI FTON, ERNEST J. CLIFTON, MARI E AND EDWARD MEZEWSKI, THE
BENEDI CTI NE SOCCI ETY OF BALTI MORE CI TY, AG\NES ROESCH, EUGENE
P. AND CATHERINE M MELCAVAGE, LEWS WLLS, SR AND H S
M NOR CH LD (LEWS WLLS, JR ) REVERSED AS TO THE PORTI ON
OF COUNT 111 (NU SANCE) DEALING WTH LEAD CONTAM NATI ON
AFFI RVED AS TO COUNT | (NEGLI GENCE), THE REMAI NI NG PORTI ONS
OF COUNT 111, AND COUNT V (STRICT LI ABILITY)
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JUDGVENTS ENTERED AGAI NST CLARA B. MUILLINS, SHARON AND
ROBERT SM TH, JR AND THEIR M NOR CHI LDREN (JOHN SM TH;
ROBERT SMTH, 111; HEATHER SM TH;, AND RUTH SM TH), MARY
BONTEMPO AND HER M NOR CHI LD (ERNEST C. CLI FTON), EARL AND
MARYANN JARRETT AND THEI R M NOR CHI LDREN (KEVIN C. HAHN AND
JENNI FER JARRETT), DOROTHY AND ROBERT SM TH, SR, ELVIA
MELGAR, DONALD AND DI ANNE HOFFMAN AND THEI R M NOR CHI LDREN
(HEATHER HOFFMAN AND DONALD HOFFMAN, JR.), SHI RLEY DAVI S,
VI VIAN ROESCH, JOAN D. BRENDEL, BRENDA BRENDEL AND HER
M NOR CHI LD ( ANTHONY ECKLES), AND CHARLES S. HAYES AND HI S
M NOR CHI LD (CHARLES HAYES, JR ), REVERSED AS TO COUNT I,
COUNT 111, AND COUNT IV,

JUDGVENTS ENTERED AS TO COUNT VI (TRESPASS) AGAI NST ALL
PLAI NTI FFS REVERSED,

JUDGVENTS ENTERED AS TO COUNTS 1, 1V, VI, AND VIII
(PUNI TI VE DAMAGES) AFFI RMVED;

COSTS TO BE PAI D ONE- HALF BY APPELLANTS AND ONE- HALF BY
APPELLEES.



