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Fil ed:



Appel l ants have filed a notion for reconsideration based on
their reading of the Court of Appeals's recent opinion in

Sugarl oaf Citizens' Association, et al. v. Departnment of

Environnment, et al., No. 660, Sept. Term 1995. Sugarloaf was

filed by the Court of Appeals on Decenber 20, 1996, fifteen days
after we filed our opinion in this case. Appellants argue that
we erred in deferring to the Hanpstead Board of Zoni ng Appeal 's
(Board) finding that appellants were not aggrieved parties, in
view of the holding in Sugarloaf that a review ng court may not
gi ve deference to an adm nistrative finding of |ack of

aggri evenent. Because Sugarloaf involved an admnistrative
determ nation of judicial standing, rather than an adm nistrative
determ nation of adm nistrative standing, Sugarloaf is

I napposi te.

Sugarl oaf involved a challenge by certain property owners to
the Maryl and Departnent of the Environment's (MDE) decision to
issue two permts that authorized construction of a solid waste
incinerator. The Secretary of MDE had del egated authority to the
O fice of Admnistrative Hearings to hold a contested case
hearing on the issue of whether a permt to construct should be
issued to the applicants. The Secretary al so requested that the
Adm ni strative Law Judge (ALJ) "entertain argunents on the issue
of standing and nake findings.” Slip op. at 5-6. Wth respect

to this latter request, the Court stated:



If there were a statutory provision or a
regul ation setting forth criteria for

adm ni strative standing, the Secretary's
request woul d have been appropriate. Under
such circunstances, the ALJ could properly
make findi ngs and concl usi ons concer ni ng

adm ni strative standing. No party in the

i nstant case, however, has called to our
attention any statute or regulation
prescribing criteria for adm nistrative
standing in a case like this, and we are not
aware of any such statute or regulation.
Consequent |y, under the decisions of this
Court discussed above, the plaintiffs were
appropriately accorded standing as parties to
the adm nistrative hearing. There was no
proper issue of adm nistrative standing to be
resol ved by the ALJ.

ld. at 16. In Sugarloaf, despite the |ack of a statute
conditioning standing to participate in the contested case
heari ng upon aggri evenent, the ALJ made factual findings that the

protestants were not aggrieved within the nmeani ng of Bryniarsk

v. Mntgonery Co., 247 M. 137 (1967) and other cases. The trial

court and this court, applying the substantial evidence standard,
t hen used those findings of |ack of aggrievenent to hold that the
protestants did not have standing to seek judicial review of the

ALJ' s deci si on.

The Court of Appeals held that the ALJ exceeded her proper
role by rendering findings and concl usi ons regardi ng judici al
standing, and that it was error to accord any deference to her
findings and concl usi ons regardi ng judicial standing. Sugarloaf,
slip op. at 17.

Under basic principles of admnistrative |aw,
as well as the separation of powers
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requi renent set forth in Article 8 of the
Maryl and Decl aration of Rights, [footnote
omtted] it is not the proper function of an
adm ni strative official or agency in the
executive branch of governnent to decide
whether a plaintiff or potential plaintiff
has standing to maintain an action in court.

. [With respect to the allocation of
functlons bet ween adm ni strati ve agenci es and
the judiciary, the determ nation of whether a
person has standing to maintain an action in
court is exclusively a judicial function.

Id. at 17-18 (enphasis added).

Unli ke Sugarloaf, the instant case involved the question of
whet her appel | ants possessed standing to appeal to a board of
zoni ng appeal s under Article 66B, 8 4.07(e) and 8 135-157 of the
Hanpst ead Code. Accordingly, we appropriately applied the
substantial evidence test to the Board' s findings on the issue of

standing. See Bryniarski, 247 Md. at 144 (noting that the

gquestion of aggrievenent is a fact question that nust be
determ ned on a case by case basis).
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