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Appel l ant, Raynont Hopewell, a/k/a Mchael Bennett, was
convicted by a jury in the CGrcuit Court for Baltinore Cty
(Friedman, J.) of theft over $300 and was sentenced to two years
i nprisonnent. Appellant asks us a single question on appeal: Dd
the trial court err in refusing to instruct the jury on “nere
presence?” W perceive no error. Accordingly, we shall affirmthe
judgnent of the trial court.

The appellant was tried for and convicted of taking several
vi deo ganes that belonged to Danielle Baker. Appellant took the
ganes while a guest in Danielle’s honme. Two witnesses testified
for the State: Danielle, and Mary Baker, Danielle’ s nother.

Danielle testified that in Septenber of 1996, she lived in a
three-story house with her nother and her ol der half-brother,
Calvin Hill. The house was |ocated in the 3800 bl ock of Wodl awn
Avenue in Baltinore City. Around 6:30 p.m on 20 Septenber 1996,
Danielle arrived home from basketball practice and found that no
one el se was honme. She put her books down, went to the kitchen to
get sonething to drink, and then went downstairs to the basenent to
get sonething. Wile dowstairs, she observed her Super N ntendo
ganes by the television. She then cane back upstairs and heard a
knock at the front door. Danielle opened the front door and saw
t he appellant, who was Hll's cousin. The appellant told Danielle
t hat he had just spoken to Hill. During that conversation Hil
allegedly told the appellant to neet H Il at his house. Danielle

let the appellant in the house and he asked if he could watch



television while waiting for HII. Danielle showed him to the
basenent and then went to the second floor to gather sone cl ot hes
to wash.

Danielle further testified that she was upstairs for about
five mnutes when she heard the house alarmgo off. She went down
to the first floor and | ooked out the w ndow, where she saw the
appellant riding his bike away fromthe house. She then went down
to the basenent and noticed that between eight and nine of her
Super N ntendo ganes were mssing. She testified that each cost
about $60.00. She tel ephoned her nother, who arrived hone shortly
after the call.

Mary Baker, Danielle’ s nother, testified that she had received
a call fromher daughter around 7:00 p.m that evening and that her
daughter was upset. She further testified that Danielle kept
several video ganes downstairs in the basenent and that each gane
cost at least $59.99. During her examnation, Mary identified a
| etter addressed to her fromthe appell ant and postmarked several
months after the incident. |In that letter, the appellant stated
that he was sorry “for taking themthings out [sic] your house.”
He explained in the letter that he was “hungry and tired of living
on the streets and | seen an opportunity to get a couple of dollars
and | went for it.”

Appel l ant presented no testinonial evidence. After both
parties had rested and the court instructed the jury, the foll ow ng

col l oquy occurred at the bench:



[ DEFENSE COUNSEL]: Your Honor, | would ask for
a nere presence instruction. | don’t think
you gave that and a circunstantial evidence
i nstruction.

THE COURT: Well, 1'Il give circunstantial
evidence. | won't give nere presence. Ckay.

The court then instructed the jury as foll ows:

There are two types of evidence, direct
and circunstanti al . The Ilaw nmakes no
di stinction between the weight to be given to
either direct or circunstantial evidence. No
greater degree of certainty is required of
ci rcunstanti al evidence than of di rect

evidence. In reaching a verdict, you should
weigh all the evidence presented whether
direct or circunstantial. You may not convi ct

the Defendant unless you find the evidence,

when consi dered as a whol e, established guilt

beyond a reasonabl e doubt.
After the jury was so instructed, the parties nade their closing
argunments to the jury.

The appel | ant poses an interesting query on appeal which, on
first blush, appears to have at |east the potential of sonme nerit
to it. \Wen, however, “... the day breaks, and the shadows fl ee
away,”! it becones pellucid that the appellant has undertaken an
unwi nnabl e battle. He asks a single question before this Court,
that of whether the trial court commtted error in refusing to give
a jury instruction on “nere presence.” Although the issue seens

quite sinple and straightforward, if we were to agree with the

appel l ant and hold that the instruction should have been given, the

The Song of Sol onbn 2:17, 4:6.
3



ramfications of our holding would i ndeed be far-reaching and wel |

beyond what the | aw ever intended.? W explain.

|. The Historical Roots of the Mere Presence Doctrine
The nere presence doctrine was fornmally incorporated into this

nation’s jurisprudence in the md-1800s. One of the earliest
references to the doctrine occurred in State v. Hldreth, 31 N C
440 (1849), a case in which tw individuals were indicted for
mur der . The Supreme Court of North Carolina, in examning the
various instructions given to the jury by the trial court regarding
ai di ng and abetting, explained:

For one, who is present and sees that a fel ony

i s about being commtted and does in no manner

interfere, does not thereby participate in the

felony coomtted. Every person may, upon such

an occasion, interfere to prevent, if he can,

the perpetration of so high a crine; but he is

not bound to do so at the peril, otherw se, of

partaking of the guilt. It is necessary, in

order to have that effect, that he should do

or say sonething, shewing his consent to the

fel oni ous purpose and contributing to its

execution, as an aider and abettor.
31 N.C at 444. Four years after the decision in Hldreth, the
Suprenme Court of Wsconsin in Connaughty v. State, 1 Ws. 143
(1853), engaged in what is probably the nost all-enconpassing

review on the subject to date. As in Hldreth, two individuals

2l ndeed, it seens that neither party to this case quite
realizes the extent of what the appellant asks us to do, as is
evi denced by the four-page brief submtted by the appellant and
the five-page brief submtted by the State.
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were indicted for a single nurder. The trial court, on instructing

the jury as to the law of principals and accessori es,

1 Ws.

... No man can innocently stand by and see a
murder commtted without attenpting to prevent
it... ordinarily a bystander should be
presuned to understand the effect of great
violence, as well as the person who inflicts
it.

at 146. The Suprenme Court of Wsconsin, however

decl ar ed:

rejected

the previous instruction as an inaccurate statenent of the law. In

citing to a wealth of authority dating back to the early common

| aw, the court explained why the above quoted instruction could not

st and:

This is the language of the court in its
charge to the jury, but it is not in
accordance with the law as we understand it.
The pronptings of humanity, as well as the
duty which one man owes to another, and to the
| aws under which he lives, demand, that when a
person sees (great bodily injury being
inflicted upon an individual, and the | ooker
on has a neans or ability to prevent the
injury, he shall use such nmeans, and if he do
not, but idly stands by without interfering to
prevent the comm ssion of crinme, the law w ||l
not hold him in any degree gquilty of the
particular crinme commtted, although he is by
no neans guiltless in the eye of the |aw

Nor are we aware, that, either as a
matter of |law or of fact, a person who stands
by should be presuned to know the effect of
great violence, as well as the person who
inflicts it. Every man is presuned to know
the effect of his own acts, so that if he
struck a blow with a dangerous weapon, which
causes death, he will be deened to have known
and intended the effect of the blow, but would
this presunption in any way apply to, or
affect a beholder? W think not, unless there
had been a previous concert or arrangenent
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between the actor and the beholder in relation
to the subject.

To render this prisoner, Connaughty, a
principal in the second degree, in the nurder
of Gullen, it was necessary to prove to the
jury, that he was not only an eye w tness of
the infliction of the deadly bl ows, or present
either actually or constructively, but also,
that he was “aiding in the comm ssion of the

offense” — aiding and abetting the fact
comm tted; that he countenanced or encouraged
McDonal d in t he fact, or had somne

participation therein.

M. Sergeant Hawkins, in his Pleas of the
Crown, 2 vol., 442, § 10, says: “Also those
who by accident are barely present when a
felony is commtted, and are passive, and
nei ther any way encouraging it, nor endeavor
to hinder it, nor to apprehend the offenders,
shall neither be adjudged principals nor
accessories; yet if they be of full age, they
are highly punishable by fine and i npri sonnment
for their negligence, both in not endeavoring
to prevent the felony, and in not endeavoring
to apprehend the offender.”

In Russell on Crines, we have the sane
rule expressed thus: “But a person may be
present, and if not aiding and abetting, be
neither principal nor accessory; as if A
happened to be present at a nurder, and take
no part in it, nor endeavor to prevent it, or
to apprehend the nurderer; this strange
behavi or, though highly crimnal, wll not
itself render him either pri nci pal or
accessory.” 1 Russ. on O., 627, Foster, 350.

“Mere presence is not sufficient to
constitute the party a principal, wthout he
aids, assists, and abets. Thus, if two are
fighting, and a third conmes by and | ooks on,
but assists neither, he is not guilty, if
hom cide ensue.” 1 Hale’s P.C., 439. So also
in Stephens’ “Sunmary of Crimnal Law,” Cap.
3, p. 7, it is held: “The aiding and abetting
must involve sonme participation. Mer e




presence w thout opposition participation,
wll not suffice, if no act whatever is done
in concert, and no confidence intentionally
i nparted by such presence to t he
perpetrators.” The same principle is found in
all the witers on crimnal law, and is
rigorously adhered to by the courts.

1 Ws. at 148-50 (italics in original; underlining supplied).

Al though not as explicit as Connaughty, to like effect is
Burrell v. State, 18 Tex. 713 (1857), in which the Suprene Court of
Texas, when confronted with a simlar issue, opined:

[I]n order to inplicate [the defendant] in the
crime, he nust have been aware of the
intention of his conpanion to commt it. His
bare presence is not sufficient. For
“al though a man be present whilst a felony is
commtted, if he take no part in it, and do
not act in concert with those who commtted
it, he will not be a principal in the second
degree, nerely because he did not endeavor to
prevent the felony or apprehend the felon.”
(Roscoe Cr. Ev. 213; Whart. Am C. L. 6364;

Whart. L. Homcide, 157.) ... Hi s presence
was not, of itself, sufficient to inculpate
him It was not, per se, evidence of guilt,

or of any force as proof, only as considered

with other circunstances conducing to prove

his qguilt.
18 Tex. at 732 (enphases supplied); see also Harper v. State, 35
So. 572, 574 (Mss. 1904) (“It is clearly not the law that a
byst ander, or one who goes with another upon a |lawful m ssion, or
at |least without any crimnal intent on his part, can be held
guilty of nurder wthout affirmative proof of some word or

encour agenment spoken or overt act conmtted on his part, evincing

a design to participate in the killing.”); State v. Hart, 120 S. E



345 (N.C. 1923) (“But nere presence, and no nore, is not sufficient
to make one an aider and abettor”); People v. HIIl, 175 P.2d 45, 49
(Cal. App. 2d 1946) (“The nere presence of the accused at the scene
of the crinme does not necessarily establish his guilt as an
abettor.”).

Qur review of secondary authorities from that tine period
reveal s the sanme basis underlying the nere presence doctrine as
di scussed in the previous cases. And, |like those cases, the nere
presence doctrine is explained in the context of principals and
accessories. See 1 Francis Wharton, A Treatise on the Gimnal Law
of the United States, § 116, pp. 68-69 (5" ed. 1861)(quoting from
Connaughty v. State, supra, in section entitled “Principals in the
Second Degree”); Francis Wiarton, Treatise on the Law of Hom cide
in the United States, ch. VIII p. 157 (1855) (“Although a man be
present whilst a felony is coomtted, if he take no part init, and
do not act in concert with those who commt it, he wll not be a
principal in the second degree, nerely because he did not endeavour
to prevent the felony, or apprehend the felon.”) (included in
section entitled “Principals in the second degree”); 1 Emlin
McClain, A Treatise on Crimnal Law, 8 194, pp. 154-55 (1897)
(“Proof that one has stood by at the conmm ssion of a crinme, wthout
taking any steps to prevent it, does not alone indicate such
participation or conbination in the wong done as to show crim nal

ltability... [but] nmere presence is a fact to go to the jury in



connection with other facts in the case as tending to show
participation.”) (included in chapter entitled *“Conbinations;
Princi pal and Accessory”).

The Suprene Court made its first nention of the mere presence
doctrine in 1893. In Hcks v. United States, 150 U. S. 442, John
Hi cks along with Stand Rowe® were jointly indicted for the nurder
of Andrew Col vard. The evidence at trial was undi sputed that Rowe,
and not Hicks, fired the fatal bullet into the chest of the
deceased. 150 U.S. at 446. At the close of H cks's case, the
trial court instructed the jury on the general |aw of acconplice
ltability, and, in part, explained:

“[l1]f Hcks was actually present at that place

at the time of the firing by Stand Rowe, and

he was there for the purpose of either aiding,

abetting, advi si ng, or encouraging the

shooting of Andrew J. Colvard by Stand Rowe,

and that, as a matter of fact, he did not do

it, but was present for the purpose of aiding

or abetting or advising or encouraging his

shooting, but he did not do it because it was

not necessary, it was done wthout his

assistance, the law says there is a third

condition where guilt is fastened to his act

in that regard.”
150 U. S. at 449-50. In finding reversible error in the
instruction, the Suprene Court explained that, given the specific

| anguage of the trial court,

SApparently, Rowe’s case never cane to trial, as he was
killed by police officers while they were attenpting to arrest
him See 150 U. S. at 444.



[t]he jury mght well, therefore, have thought

t hat they were following the court’s

instructions, in finding the accused guilty

because he was present at the tine and place

of the nurder, although he contributed neither

by word or action to the crine, and although

there was no substantial evidence of any

conspiracy or prior arrangenent between him

and Rowe.
150 U. S. at 450.4

Al t hough Maryland nmade no nention of the nere presence

doctrine in its case law until nuch later (see section Il, infra),
it did recognize the validity of the doctrine as early as 1897. In
The Law of Crinmes and Crimnal Procedure, 8 26, p. 16 (1% ed.
1897), Lewis Hochheiner, citing to the Suprenme Court’s decision in
Hi cks, supra, wote: “Mere presence at the conm ssion of a crine
does not involve guilt, but is a fact relevant in evidence to the
question of guilt.” (Footnotes omtted.) Hochheiner’s discussion
on the subject was unsurprisingly included amdst a section
entitled “acconplices.” Less than ten years later and again in the
context of a discussion on acconplices, Hochhei ner wote:

In order to render one liable as an

acconpli ce, t here must be an act ual
participation in the offense. One who only

“nterestingly, in Hicks the trial court did instruct the
jury that “if at the tinme that Andrew J. Colvard was shot by
Stand Rowe, the defendant was present at that tinme and the place
of the shooting, that, of course, would not alone make himaguilty
—the nere fact that he was present.” 150 U.S. at 447-48. The
Suprene Court nmade no nmention of that portion of the trial
court’s instructions in its opinion, and presunably found that
that instruction was not enough to counterbal ance any subsequent
error commtted by the trial judge.
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apparently participates, e.g., to entrap or

detect another, is not an acconplice. Wthout

concert of action or comunity of purpose

existing at the time of the conm ssion of an

offense, no liability for the action of others

attaches to persons nerely present.
Lew s Hochhei ner, The Law of Crinmes and Crimnal Procedure, 8§ 19,
p. 37 (2" ed. 1904) (footnotes onitted; enphasis supplied).

The glaring simlarity that we cannot overlook from the
af orenmentioned authorities is that, in each instance, the
di scussion of the nere presence doctrine is in the context of
princi pals and accessories. \Wether by the Suprenme Court of the
United States, by a highest appellate state tribunal, or by the
| eading authors of that tine, the nere presence doctrine is
inextricably intertwwned with acconplice liability. Thus, we
cannot help but draw the conclusion that, historically, the nere
presence doctrine applied only to circunmstances in which nore than
one individual was inplicated for an offense. The question stil

remai ns, however, as to whether that presunption holds equally true

today. The answer, as we shall see, is yes.

1. The Mere Presence Doctrine in Mdern Tines
Maryland has had little to say about the nere presence
doctrine since its first nention by Hochhei ner over a century ago.
In fact, the doctrine was not even discussed by our appellate
tribunals until alnobst sixty years after Hochheinmer cited the

Suprene Court’s decision in Hcks. Wtson v. State, 208 M. 210
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(1955), was the first tinme that the concept of nere presence was
formally introduced in our case law. In that case, Watson, along
with Bernice Wshington, was indicted for the murder of
Washi ngton’s newborn child. Anot her individual, Polly Conway,
w t nessed Watson place the newborn infant into a tub of water and
drown the infant. M. Conway testified at trial that the infant
was alive when placed in the tub of water. On appeal, Watson
all eged that Ms. Conway’s testinony should have been excl uded at
trial because, according to Wtson, M. Conway was Watson's
acconplice and an accused may not be convicted on the
uncorroborated testi nony of an acconplice. 208 Ml. at 216-18.
After discussing in detail the law as related to principals
and accessories, the Court of Appeals had this to say:
Polly admtted that she nade no objection
when appel |l ant placed the baby in the tub of
water, and that she did not notify the police.
But the fact that a person wtnesses a crinme
and nmakes no objection to its comm ssion and
does not notify the police does not make him
an acconplice. To be an acconplice a person
nmust participate in the comm ssion of a crine
know ngly, vol untarily, and wth conmon
crimnal intent with the principal offender,
or nmust in sone way advocate or encourage the
conmm ssion of the crine.
208 Md. at 219 (enphasis supplied).
Probably the nost detailed explanation of nmere presence
of fered by our appellate courts occurred only five years after the

Court of Appeals decision in Watson. In Tasco v. State, 223 M.
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503 (1960), cert. denied, 365 U S. 885 (1961), Judge Prescott,
witing for the Court, cited to Watson and expl ai ned:
O course, it is elenmentary that the nere

presence of a person at the scene of a crine

is not, of itself, sufficient to establish

that that person was either a principal or an

accessory to the crine. Wtson v. State, 208

md. 210, 117 A 2d 549 [1955]; Judy v. State,

218 Md. 168, 146 A 2d 29 [1958]. But presence

at the imedi ate and exact spot where a crine

is in the process of being coomtted is a very

I npor t ant factor to be considered in

determning guilt[.]
Id. at 509 (enphasis in original). Thus, in Watson the concept of
mere presence was incorporated into Maryland case |aw, and soon
thereafter, in Tasco, the Court of Appeals coined the | anguage t hat
our appellate courts have cited without hesitation or elaboration
ever since. See, e.g., Taylor v. State, 346 M. 452, 459-60
(1997); WIlson v. State, 319 MI. 530, 537-38 (1990); Bruce V.
State, 318 Md. 706, 731 (1990); Jones v. State, 242 M. 323, 326-27
(1966); Richardson v. State, 63 Ml. App. 324, 333-34, cert. denied,
304 Md. 300 (1985); Todd v. State, 26 Md. App. 583, 585 (1975); In
re Appeal No. 504, 24 Md. App. 715, 724 (1975); MDuffie v. State,
10 Md. App. 190, 193 (1970); Chavis v. State, 3 Ml. App. 179, 181-
82 (1968).

Thr oughout the thirty-sonme cases that have nentioned the nere

presence doctrine since the Court of Appeals decision in Watson,
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every case but two® dealt with a situation in which nore than one
i ndividual was inplicated for an offense. As in the cases we have
cited that were decided well over a century ago, Maryland case | aw
has continued to maintain the principle that the nere presence
doctrine applies only to situations in which nmultiple persons are
all eged to have commtted an offense.

Qur review of nore recent secondary authorities simlarly
uncovers no significant el aboration of the nmere presence doctrine
and no departure fromthe association of the nmere presence doctrine
with acconplice liability. LaFave and Scott say only that “[q]uite
clearly, mere presence at the scene of the crine is not enough [to
render one an acconplice], nor is nental approval in the actor’s
conduct.” 2 Wayne R LaFave & Austin W Scott, Jr., Substantive
Crimnal Law, 8 6.7 p. 136 (1986). Torcia declares that “a
person’s nmere presence at the tinme and place of the comm ssion of
a crime, or his know edge that a crinme is being commtted or is
about to be commtted, wthout nore, does not mneke him an
acconplice.” 1 Charles E. Torcia, Warton's Gimnal Law, 8§ 38 pp.
225-26 (15'" ed. 1993) (footnote omtted). Simlarly, Perkins and
Boyce explain that “presence at the scene of an offense is not
itself sufficient to constitute any sort of crimnal guilt.

Qoviously a terrified onlooker is not to be punished for his nere

°See Wlson v. State, supra, and Prior v. State, 10 M. App.
161 (1970).
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m sfortune in having been present at the conmm ssion of a felony.”
Rollin M Perkins & Ronald N. Boyce, CGimmnal Law, ch. 6 pp. 741-42
(3d ed. 1982) (footnotes omtted).

Quite obviously, nodern authorities explain the nmere presence
doctrine in nmuch less detail than their historical counterparts.
Maryl and, as well, offers no particul ar gui dance on the concept.
Thus, having examned the current-day |eading authorities on
crimnal law, we are left none the wi ser than when we first began
our endeavor. Nevertheless, what may be | earned fromthe preceding
authorities is that the concept of nere presence has arguably been
devel oped in order to protect a defendant fromwhat is in common
terms referred to as “quilt by association.” That is, an
i ndi vi dual shoul d not be condemmed nerely because of the conpany he
keeps and because he may have been at the wong place at the wong

tine.

1. A Synthesis of the H storical Law with the Mddern Law
After a close examnation of the nmere presence doctrine as it
has been defined by the law for countl ess decades, we are of the
opinion that firmy established precedent (not to nention |ogic)
dictates that the nere presence doctrine is a concept related only
to acconplice liability. For sinplification purposes, an
instruction on nmere presence could be reduced to the follow ng

sentence, as if uttered by the defendant hinself:
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| was there, but | didn't do it; he did it.
To the contrary, the nmere presence doctrine does not apply to
situations in which the defendant nerely utters the foll ow ng:
| was there, but | didn't do it.

In the fornmer sentence, the defendant clearly places the bl ane upon
sonmeone other than hinself, whether that sonmeone was an alleged
coconspirator or nerely another individual who, as is established
by the evidence, was present and nmay have taken part in the all eged
of f ense. In the latter sentence, however, the defendant nerely
engages in a denial of gqguilt, or, stating its antithesis, a
mai nt enance of innocence. The latter sentence I|acks the
inplication that is crucial to the giving of a nmere presence
instruction —the inplication that another or others were invol ved

in the all eged of fense.

The Case at Hand

Turning to the case now before us, the appellant requested

that the trial court instruct the jury on nere presence.® The

The Maryland Crimnal Pattern Jury Instruction reads:

A person’s presence at the scene of a
crime, wthout nore, is not enough to prove
that the person coommitted a crinme. The fact
that a person witnessed a crinme, nmade no
objection or did not notify the police does
not meke that person guilty of a crine.
However, a person’s presence at the tinme and
pl ace of the crine is a fact in determ ning
(continued. . .)
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trial court refused, and rightly so, because that instruction had
absolutely no applicability to the instant case. The appellant did
not dispute that he was present at the Bakers’ house on the evening
i n question. Nevert hel ess, he offered no evidence at trial that
someone el se may have taken the missing video ganes.’” As we see
it, an instruction on nmere presence would have informed the jury of
nothing nore than that the State had to prove every elenent of its
case beyond a reasonabl e doubt, one of those elenents being the
crimnal agency of the appellant.

Al t hough this state has never before said as nmnuch, other
jurisdictions provide sone guidance as to the previously enunci at ed
principle. For exanple, in its recent decision of Key v. State,
485 S.E. 2d 804, 808 (Ga. App. 1997), the Court of Appeals of
Ceorgia declared: “[T]he rule that nere presence wthout nore is
insufficient to convict is really a corollary to the requirenent
that the State prove each elenment of the offense charged.”

(I'nternal quotations omtted.) The court in Key cited to an

5(...continued)
whet her the defendant is guilty or not

guilty.
MPJI - Cr 3: 25.

'Def ense counsel did ask both State’s wi tnesses on cross-
exam nation who had keys to their house, and counsel further
coment ed during closing argunents that several people had access
to the house and doors may have been unl ocked so to permt entry
by sonmeone other than the appellant. But, we hardly equate those
fleeting references with a theory of acconplice liability.
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earlier decision of Muhammad v. State, 254 S. E.2d 356 (Ga. 1979),
in which the Suprenme Court of Ceorgia explained:

Mere presence at the scene of the crine
is not a recognized defense to a crimnal
charge. Rather, the rule that nere presence
wthout nore is insufficient to convict is
really a corollary to the requirenent that the
state prove each elenent of the offense
char ged.

In the present case, the trial court
correctly instructed the jury on the duty of
the state to prove each and every el enent of
the crine beyond a reasonabl e doubt. The tri al
court further instructed the jury that to
war r ant a conviction on circunstantial
evi dence, the proven facts nust exclude every
reasonabl e hypothesis save that of guilt. 1In
addition, the trial court instructed the jury
that if all the evidence and circunstances of
the case and all reasonabl e deductions
therefrom present two theories, one of
i nnocence and one of quilt, the jury nust
acquit.

The foregoing jury charges were full and
fair and, in view of them the trial court’s
refusal to instruct the jury on the “nere
presence” of the accused at the scene of the
crime did not constitute reversible error
under the facts of this case.
254 S.E. 2d at 358; see also Garner v. State, 405 S. E. 2d 299, 300
(Ga. App. 1991) (instructions regarding the presunption of
i nnocence and State’s burden to prove each elenent of offense
beyond a reasonable doubt were adequate and nere presence
instruction not required); Mattox v. State, 395 S E 2d 288, 290-91
(Ga. App. 1990); Cox v. State, 843 S.W2d 750, 757-58 (Tex. App.

1992) (instruction on mere presence unwarranted where defense
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theory nerely negates an elenent of the offense); Parker v. State,
713 S.W2d 386, 389-90 (Tex. App. 1986) (sane); State v. Nefstad,
789 P.2d 1326, 1343-44 (Or. 1990), cert. denied, 516 U S. 1081
(sane).

A nere presence instruction in the case at bar would not only
have been inapplicable, but redundant as well. The trial court
instructed the jury as to the appellant’s presunption of innocence,
the State’s requirenment to prove each and every el enent beyond a
reasonabl e doubt, and as to each elenent of theft. Thus, the
instructions as a whole adequately covered any theory that the
appel | ant was present but, nevertheless, not the crimnal agent.
See Bruce v. State, 318 M. 706, 731-32 (1990). W said at the
outset that if we were to agree with the appellant that a nere
presence instruction should have been given, the inplications of
our holding would be far-reaching. What we neant by our statenent
was that, given the appellant’s position, a defendant would be
entitled to a nmere presence instruction in every crimnal case.
Such a requirenment would be absurd and is surely not what was
i nt ended.

JUDGVENT AFFI RMED; COSTS TO BE PAI D
BY APPELLANT.
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