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In the Gircuit Court for Baltinore City, a jury convicted
Howar d Hopki ns, appellant, of second-degree assault.
Appel I ant concedes that the State’s evidence was sufficient to
prove that he conmtted this offense upon the twel ve-year-old
daughter of his former girlfriend, but he argues that he is
entitled to a new trial because
I . THE TRI AL COURT ERRED I N ADM TTI NG
[ DURI NG APPELLANT’ S CROSS- EXAM NATI ON|
A CH LD ABUSE CONVI CTI ON FOR PURPOSES

OF | MPEACHVENT.

1. THE TRIAL COURT ERRED I N ADM TTI NG A
PRI OR STATEMENT BY [ APPELLANT’ S FORMER

G RLFRI END] .

For the reasons that follow, we conclude that the crine
of child abuse is inadm ssible for purposes of inpeachnent.
We shall therefore vacate the judgnent of conviction and

remand for a new trial.



The State presented evidence that appellant assaulted the
victimon March 18, 2000, and assaulted the victims nother on
the following day.! Appellant testified that he did not do

so. His trial counsel requested a pretrial in limne ruling

that woul d prohibit the prosecutor from questioning appell ant
about his Decenber 23, 1988 conviction for (“physical”) child
abuse. That notion was denied. Before appellant testified at
trial, his trial counsel requested to “revisit” this issue,
but the trial judge declined to do so, explaining that, “[t]he
i ssue on appeal will rise or fall on [the notions hearing
judge’ s] decision.” The following transpired at the
concl usion of appellant’s cross-exam nati on:

[ THE PROSECUTOR]: ... [S]ince you ve been

over the age of 18 years of age or since

you have been an adult within the last 15

years, and you were either represented by

an attorney or chose to represent yourself,

have you ever been found guilty of a crine

that woul d reflect upon your honesty such

as theft, unauthorized use, false

statenent, or any nmjor felonies, such as
robbery, rape, or nurder?

[ APPELLANT] : Yes.

[ THE PROSECUTOR]: Isn't it true, sir, that

1Two assault charges were subnitted to the jury: (1) the March 18, 2000
assault that is at issue in this appeal, and (2) a March 19, 2000 assault upon
appellant’s former girlfriend. The jurors were unable to reach a unani nbus
verdict on the issue of whether appellant assaulted his forner girlfriend.
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in 1998, specifically Septenber 23, 1998,
you were found guilty of child abuse, is
that correct, sir?

[ APPELLANT] : VYes.

[ THE PROSECUTOR]: Excuse ne, 1988.

apol ogi ze for that. Your Honor, at this

time the State would notion to [sic] nove

into evidence as State’s Exhibit No. 3, a

true test copy of the [appellant’s]

conviction of child abuse, Your Honor.

Because appellant’s trial counsel did not object to those

guestions, the State argues that appellant’s “inproper
i npeachnment” argunent has not been preserved for our review
We disagree.? The record clearly shows that the defense did
not acquiesce in the in limne ruling and, having raised the
I Ssue once again at an appropriate point during the trial,
appel l ant’ s counsel was not required to interpose an objection
at the precise instant that the inproper question was asked.

Watson v. State, 311 Md. 370, 372-73 n.1 (1988).

It is well settled that Maryland Rul e 5-609 requires that

2 The failure to object would have operated as a waiver with respect to
the i ssues of whether (1) the prosecutor’s first inpeachnment by conviction
question was inproper as to form and (2) State’'s exhibit 3 should have been
received into evidence after appellant adnmtted that he had been convicted.

We are persuaded, however, that appellant was not required to preserve either
of these issues in order to argue for a newtrial on the ground that he should
not have been questioned about the fact that he was convicted of child abuse.



the trial court apply a three-part test to determ ne whet her
prior conviction is adm ssible for the limted purpose of

i npeachnent.® The first step in that process presents a
guestion of |law. whether the crime under consideration is
either “an infanmous crine or other crinme relevant to the
witness’s credibility.” In making this determ nation, the

court nmust limt its focus to “the nane of the crine.”

SMi. Rul e 5-609 provides:

(a) Cenerally. For the purpose of attacking the
credibility of a witness, evidence that the
wi t ness has been convicted of a crinme shall be
admtted if elicited fromthe w tness or
established by public record during exam nation
of the witness, but only if (1) the crime was an
i nfamous crine or other crime relevant to the
witness's credibility and (2) the court
determ nes that the probative value of admitting
thi s evidence outwei ghs the danger of unfair
prejudice to the witness or the objecting party.
(b) Time Iimt. Evidence of a conviction is not
admi ssible under this Rule if a period of nore
than 15 years has el apsed since the date of the
convi cti on.
(c) Oher limtations. Evidence of a conviction
ot herwi se adm ssi bl e under section (a) of this
Rul e shall be excluded if:
(1) the conviction has been reversed or vacated
(2) the conviction has been the subject of a
par don; or
(3) an appeal or application for |eave to appea
fromthe judgment of conviction is pending, or
the tine for noting an appeal or filing an
application for | eave to appeal has not expired
(d) Effect of plea of nolo contendere. For purposes
of this Rule, "conviction" includes a plea of
nol o contendere foll owed by a sentence, whether
or not the sentence is suspended.



Ri cketts v. State, 291 M. 701, 713 (1982). *“Atrial court
shoul d never conduct a mni-trial by exam ning the

ci rcunst ances underlying the prior conviction.” State V.
G ddens, 335 Md. 205, 222 (1994).

Convi ctions for certain non-infanous crinmes are excluded

because they sinply “do not bear on the witness’ credibility.”
Morales v. State, 325 Md. 330, 339 (1992); see also Fulp v.
State, 130 M. App. 157, 166-67 (2000). Convictions for non-
i nfamous crinmes that mght be relevant to a witness’s
credibility nust also be excluded if the particular crine is
“defined in a way that would cause the factfinder to specul ate
as to what conduct is inpacting on the [w tness’s]
credibility.” R cketts, supra, 291 M. at 713.

In Maryl and, child abuse is a statutory felony proscribed

by Maryl and Code, Art. 27, 8 35C (2000 Cum Supp.).* The

4Md. Ann. Code art. 27, § 35C (2000) states:
§ 35C. Causing abuse to child
(a) Definitions.

(1) In this section the followi ng words have the
nmeani ngs i ndi cat ed.
(2) "Abuse" neans:

(i) The sustaining of physical injury by a
child as a result of cruel or inhunmane treatnment or
as a result of a nalicious act by any parent or
ot her person who has pernmanent or tenporary care or
custody or responsibility for supervision of a
child, or by any household or fam |y nermber, under
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State argues that, although “[p]hysical child abuse may

sonetinmes result froman outburst of tenper,” and although

“the offense of child abuse as defined by Section 35C and

circunstances that indicate that the child s health
or welfare is harned or threatened thereby; or

(ii) Sexual abuse of a child, whether
physical injuries are sustained or not.

(3) "Child" neans any individual under the age
of 18 years.

(4) "Fanmily nenber" neans a relative of a child
by bl ood, adoption, or narriage.

(5) "Househol d nenber" means a person who |ives
with or is a regular presence in a honme of a child
at the tine of the alleged abuse.

(6) (i) "Sexual abuse" neans any act that
i nvol ves sexual nolestation or exploitation of a
child by a parent or other person who has pernanent
or tenporary care or custody or responsibility for
supervision of a child, or by any household or
fam |y menber.

(ii) "Sexual abuse" includes, but is not

limted to:

1. Incest, rape, or sexual offense in any
degree;

2. Sodony; and

3. Unnatural or perverted sexua
practi ces.
(b) Violation constitutes felony; penalty;
sentencing. --

(1) A parent or other person who has pernanent
or tenporary care or custody or responsibility for
t he supervision of a child or a household or fanily
menber who causes abuse to the child is guilty of a
felony and on conviction is subject to inprisonnent
in the penitentiary for not nore than 15 years.

(2) If the violation results in the death of the
victim the person is guilty of a felony and upon
conviction is subject to inprisonnment for not nore
than 30 years.

(3) The sentence inposed under this section may
be i nposed separate from and consecutive to or
concurrent with a sentence for any offense based
upon the act or acts establishing the abuse.



Maryl and case | aw enconpasses various fornms of m sconduct,
virtually all of the m sconduct is of a type having a tendency
to establish that the witness |acks veracity.” For purposes
of i nmpeachnent, however,
“since the issue is always the truth of the w tness, where
there is no way to determ ne whether a crinme affects the
defendant’s testinony sinply by the nanme of the crine that
crime should be inadm ssible for purposes of inpeachnent.”
Ri cketts, supra, 291 Md. at 713. See also Bells v. State, 134
Md. App. 299 (2000), in which this Court concluded that
Ri cketts prohibited i npeachnent by “sanitized” prior
convi cti ons:

Adm tting sanitized prior felony

convictions into evidence would render

meani ngl ess Maryland’s long |ine of cases

enphasi zing the inportance of admtting

only those prior convictions that assist

the fact finder in nmeasuring a wtness’s

credibility and veracity.
Id. at 309. Proof that a person has been convicted of child
abuse does not assist the fact finder in weighing that
person’s veracity.

Proof of appellant’s child abuse conviction also created

the kind of potential for unfair prejudice found in State v.

Wat son, 321 Md. 47 (1990). 1In that case, the Court of Appeals

agreed with this Court that a nurder defendant was entitled to
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a new trial because the trial court should not have permtted
the prosecutor to ask the defendant’s character w tnesses
whet her they were aware that the defendant had been convicted
of “second-degree rape.” Although the defendant had been
convicted of that offense, the conviction was based on
consensual sexual intercourse between the defendant and a
thirteen-year-old girl. The Court of Appeals held that, under
t hese circunstances, appellant’s second-degree rape conviction
“was irrelevant to [the defendant’s] character w tnesses’
opi nions of his character for peaceful ness and non-viol ence.”
Id. at 59. As was the situation in Watson, appellant was
unfairly prejudiced by evidence that he had conmtted a crine
that was irrelevant to the issue for which it was introduced.
We are persuaded that, because the trial judge erred in
permtting the State to question appellant about his 1988
conviction for child abuse, appellant is entitled to a new
trial.

.

Appel  ant al so argues that he was unfairly prejudiced
when, during the direct exam nation of his fornmer girlfriend,
the State introduced into evidence a prior (consistent)
witten statenent that she had given to an investigating

officer. As a general rule, “anticipatory rehabilitation”



evi dence should not be introduced during the witness’s direct
exam nation. In this case, however, the prosecutor’s opening
statenent included the follow ng coments:

Now this case isn't perfect and I’ m
going to tell you why it’s not perfect.
Subsequently, a week or so later the
[ appellant] and [the victims nother] visit
[sic] a social worker, M. Edges; she’s
here to testify. And during this
di scussion wwth Ms. Edges the Defense is
going to bring out that [the victinms
not her] tells Ms. Edges, oh, no, | Iied;
none of this happened; | made it all up.
But she tells Ms. Edges she’'s lying, why?
The [appellant] is sitting right next to
her .

Appel lant’s trial counsel did not object to those
comments, and delivered an opening statenment in which he
characterized Ms. Edges as “an independent w tness... who has
no enotional connection to this case,” and previ ewed her
testinmony as foll ows:

[ S]he’s going to take the stand and she’s
going to tell you that on March 28th, ...
that [the victims nother] and [appellant]
were together and that they came to her

of fice together; they came and they sat
down, and they spoke with her, and yes,

[ appel lant] did bring up the charges
against him and that [the victim s nother]
did admt at that tine that she had lied to
the police; that she had nmade up these
charges... And you'll get a full sense of
how t hat neeting occurred wth Ms. Edges.

Under these circunstances, the trial court neither erred
nor abused its discretion in admtting the witness's prior
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consi stent statenment during her direct exam nation.

During the retrial of this case, if the opening statenent
of appellant’s trial counsel predicts that jurors will receive
evi dence that would - when presented - “open the door” to the
introduction of the witness’s prior consistent statenent, the
trial judge would have discretion under Ml. Rule 5-611(a)°® to
admt that statenent during the witness's direct exam nation,
provided that the trial judge finds that the statenent
“detracts fromthe [witness’s] inpeachnent” and is therefore

adm ssi bl e under Ml. Rule 5-616(c)(2).°

JUDGVENT VACATED; CASE

S Mi. Rule 5-611 authorizes the trial judge to exercise discretion over
the order in which and the nethods by which evidence is presented. Section
(a) of this Rule provides:

(a) Control by court. The court shall exercise
reasonabl e control over the node and order of
i nterrogating witnesses and presenting evidence so as
to (1) make the interrogation and presentation
effective for the ascertai nnent of the truth, (2)
avoi d needl ess consunption of tinme, and (3) protect
wi t nesses from harassnment or undue enbarrassnent.

6 Ml. Rule 5-616(c) provides that a wi tness whose credibility has been
attacked may be rehabilitated by:

(2) Except as provided by statute, evidence of the
witness's prior statenents that are consistent with
the witness's present testinony, when their having
been made detracts fromthe inpeachnment][.]
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REMANDED FOR A NEW TRI AL;
COSTS TO BE PAI D BY THE
MAYOR AND CI TY COUNCI L OF
BALTI MORE.






