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Joohi Q Hosain (fornmerly Joohi Mlik) appeals froman order
of the Crcuit Court for Baltinore County (Kahl, J.) entered in a
custody dispute in which appellant, the nother, and appel | ee, Anwar
Mal i k, the father, have been battling for sole custody of their
mnor child. By this order, the circuit court declined to assune
jurisdiction in the matter and granted comty to various Paki stani
court orders that granted sole unrestricted custody of the child to
appel  ee. Four questions were presented originally on this appeal.
Appel | ee presented the first question, a threshold matter, and
appel l ant presented the next three issues. W restate these issues
as follows:

l. Should this Court dism ss appellant's appea
because appellant allegedly included and
relied on matters in the appendi x of her brief
that were extraneous to this appeal ?

1. Ddthe circuit court abuse its discretion by
proceeding with a remand hearing in the
absence of the child' s attorney?

I1l. Did the circuit court err in determ ning that
appellant failed to prove that Pakistani |aw
was not in substantial conformty wth
Maryl and | aw?

IV. Did the circuit court err in not assum ng
jurisdiction under the Uniform Child Custody
Jurisdiction Act?

Subsequent to oral argunent before a three-judge panel of this
Court on Cctober 6, 1995, we issued an Order to counsel to appear
before this Court, en banc, on January 10, 1996 to specifically
address the querie, "In deciding whether the Pakistani Court
applied the best interest of the child standard, should the trial

court's determnation focus on the particular culture, custons and

nores of Pakistan and the religion of the parties or,
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alternatively, is the best interest standard to be determ ned based
on Maryland law, i.e., Anerican cultures and nores?". W answer
the four original questions in the negative and we hold that the
| oner court properly determined the best interest standard by
applying relevant Pakistani custons, culture and nores. e,

therefore, affirmthe order of the circuit court.

FACTS

This is a long and bitter child custody dispute involving
orders of courts in both Maryl and and Paki stan. Not too | ong ago,
these parties and their dispute were before this Court in Malik v.
Mal i k, 99 MJ. App. 521 (1994), which we deci ded on March 30, 1994.
Needl ess to say, with the battle still raging, the parties have
returned once again to this Court. Subsequent to oral argunent
before a three-judge panel of this Court, it was determned that an
en banc hearing would be necessary. The Court set the matter in
for an en banc hearing. The facts of this appeal arise directly
out of the proceedings follow ng Mlik.

As a matter of background, we recite the facts of this case as
stated in MliKk:

The parties to this appeal are battling for
custody of their daughter (the child), who was born
i n Karachi, Pakistan on Septenber 11, 1983.

[T]he <child's father . . . is a citizen of
Paki stan. [T]he child' s nother, also a citizen of
Paki st an, has obtained a student visa that permts
her to remain in this country on a tenporary basis.

The parties were nmarried on June 20, 1982 and lived
together until Septenber of 1990, at which tine the
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child was attending St. Joseph's Convent School in
Kar achi

On Septenber 15, 1990, [the nother] left the
marital honme and noved in with her parents. She
took the child with her. [ The father] sued for

cust ody. Wen [the nother] Ilearned of [the
father's] lawsuit, she fled the country, taking the
child wth her. Soon thereafter, [the nother]

moved into the home of a man with whom she has
continued to Iive and by whom she conceived a son
who was born in 1991. [The nother] was represented
by counsel in the Pakistani custody proceeding.
She refused, however, to appear in person. She
al so refused to obey the judge's order that the
child be produced. It appears that the judge did
consider a witten statenment submtted by [the
not her], but awarded custody to [the father].

Havi ng obt ai ned | egal custody of his daughter,
[the father] set out to find her. [The nother] hid
the child from[the father] for over two years. In
1992, [the father's] private detectives were
finally able to locate the child and [the nother]
in Baltinore County. Once she realized that she
had been di scovered and that [the father] was about
to seek enforcenment of the order granting him
custody of his daughter, [the nother] filed a
conplaint in the Crcuit Court for Baltinore
County, requesting custody of the child and a
restraining order against [the father]. At the
conclusion of an energency hearing, the trial judge
decided that the Grcuit Court for Baltinore County
had jurisdiction to determne custody, that the
Paki st ani custody order was not entitled to comty,
that tenporary custody should be granted to [the
nmot her], and that [the father] should be enjoined
fromgoing within three hundred feet of the child,
[the nother] or their residence.

ld. at 523-24. The parties point out to this Court that appell ant
fled to the U S fromPakistan with the child shortly before —not
after —appellee filed a petition for custody in Pakistan. 1In this
regard, we stand corrected. Addi tionally, appellant has since

marri ed the man by whom she had a son
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In Mali k, the father presented the foll ow ng question for our
review. "Did the chancellor err in exercising jurisdiction when
custody proceedings were pending in a foreign country?" 1d. at
525. A though we held that the circuit court did have "hone state"
jurisdiction under the Uniform Child Custody Jurisdiction Act
(UCCJA) (codified in Mb. CoE AN., FAM LAW S 9-201 to 9-224 (1991)),
we did not affirmthe circuit court's refusal to grant comty to
t he Paki stani custody order. |Id.

Rat her, we held that "the circuit court should decline to
exercise jurisdiction unless persuaded that the Pakistani court
either (1) did not apply the best interest of the child standard
when it awarded custody to [the father], or (2) arrived at its
decision by applying a | aw (whet her substantive, evidentiary, or
procedural) so contrary to Maryland public policy as to underm ne
confidence in the outconme of the trial." ld. at 533-34.
Accordingly, we remanded the case to the circuit court for an
evidentiary hearing on these issues. 1|d. at 536. |In so doing, we
set forth the law for the circuit court to apply in determning
whet her the evidence that would be introduced denonstrated that the
Paki stani court did not apply law in "substantial conformty with
Maryl and | aw. " ld. at 534- 36. In addition, we held that the
burden was on the nother to prove these matters by a preponderance
of the evidence. 1d. at 536.

Accordingly, on Novenber 14, 1994, the parties returned to

circuit court for the remand hearing. Consistent with our hol ding
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in Malik, counsel for both appellant and appel |l ee were present and
prepared to introduce evidence and exam ne w tnesses regarding
child custody |law and its application in Pakistan. Court-appointed
counsel for the mnor child, however, failed to appear for the
heari ng. As counsel explained in her brief to this Court,
"[c]ounsel for the mnor child was aware of the hearing date, but
failed to note it in her cal endar and was out of the state at the
time of the hearing.” The hearing continued in the absence of the
child s | awyer.

Each party canme to the hearing arned with an expert witness to
testify concerning the | aw of Pakistan. Appellant's expert w tness
was Dr. Hafeez Malik (no relation to the parties). Dr. Malik is a
professor of political science at Villanova University. Dr .
Mal i k's specialty involves Pakistani foreign policy as it rel ates
to other nations. Dr. Malik testified that he has conducted
research on Pakistani political, social, |legal, and constitutional
I ssues. The record reveals that Dr. Malik has a great deal of
expert know edge about Pakistan and its policies, through his
research, nenbership in various associations, and publications.
Dr. Malik, however, is not a |awyer. Al t hough he did read the
Paki stani court orders in this case, Dr. Milik's testinony
indicated only a limted know edge of Pakistani child custody |aw.
Dr. Malik conceded that his area of specialty was not custody
matters.

Dr. Malik acknow edged that the Guardi ans and Wards Act of

1890 (the Act), a British enactnent governing child custody
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matters, is an accepted part of Pakistani |aw that governs child
custody matters and specifically requires a Pakistani court to
consider the "welfare of the mnor." ©Dr. Malik recognized that, in
application of the welfare of the mnor test, the Act directs the
court to consider such factors as the child' s age, sex, religion,
character and capacity of the guardi an, nearness of the guardian's
kin to the mnor, parental w shes, the child' s preference, and any
exi sting or previous relationship of the proposed guardian with the
m nor or his or her property.

Dr. Malik testified that, although "lip service" was paid to
the welfare of the child test, the Pakistani court did not really
apply it to his satisfaction in the instant dispute, but rather
focused on only one or tw factors —fitness of the parent and
religion. Throughout his testinony, Dr. Mlik characterized the
proceedi ngs in Pakistan as "one-sided," because the Pakistani court
never considered appellant's side of the dispute due to her absence
fromthe proceedings. Dr. Mlik, however, conceded that appell ant
at all times had the right to appear before the Pakistani court and
to produce w tnesses on her behalf and cross-exam ne appel |l ee, but
el ected not to do so.

Appel l ee' s expert witness was retired Pakistani Justice Sardar
Muhamrad Dogar. Justice Dogar practiced |law for twenty-five years
i n Pakistan and was a Pakistani appellate court judge for twelve
and one-half years. Although Justice Dogar had not handl ed many

child custody cases, he did say that as an appellate judge he was
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required to be well versed with all areas of |aw He read the
Paki stani court orders.

Justice Dogar testified that child custody disputes are
governed by the "welfare of the mnor" standard as enacted in the
Act. He explained that Pakistani courts |ook to various factors in
determining the welfare of the child, including character and
fitness of the parents, desire of the child' s parents, the child's
preference, opportunities affecting the future life of the child,
the child s age, sex, parental abandonnent, abuse, religion, and
the child s relationship with the proposed cust odi an.

Justice Dogar recognized that attention to "personal [|aw"
whi ch he described as religious | aw based on H nduismand Islam is
anot her factor to be considered in the Act. According to Justice
Dogar, the "personal |law, " anong other things, dictates whether the
nmot her or father should get custody of the child, depending on the
age and sex of the child. The testinony of both experts indicated
that this is a set of parental preference rules based on religious
and soci etal doctrine.?

In addition, Justice Dogar explained that the child s religion
is a very inportant factor. Specifically, he stated that custody
of a Moslemchild will not be granted to an individual intending to
raise the child as a non-Mslem Simlarly, Justice Dogar
testified that custody of a non-Moslemchild will not be granted to

an individual intending to raise the child as a Mslem

! This aspect of the "personal |aw' was referred to as the
right of "Hazanit," which we shall discuss nore fully bel ow
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From his review of the Pakistani orders, Justice Dogar
believed that the welfare of the child standard was applied in
Paki stan. He al so opined that the Pakistani court did not consider
appellant's allegations. This was because a natural presunption
was drawn that she did not have a good case from her failure to
show up at the hearing in Pakistan, having received proper notice
t her eof . Had appell ant el ected to appear, Justice Dogar stated,
she coul d have presented w tnesses and cross-exam ned w t nesses.

Subsequent to the hearing day, at the conclusion of counsels’
argunents, the circuit court issued a bench ruling, followed by a
formal written order several days |ater. After commenting that
appel l ee' s expert was nore qualified on issues of Pakistani child
custody |l aw than appellant's expert, the circuit court concl uded
that appellant "failed to prove by a preponderance of the evidence
that which the Court of Special Appeals indicated [in Mlik] she
must prove, and this <court nust decline to exercise its
jurisdiction in this case." The circuit court, therefore, granted
comty to the Pakistani custody order.

The circuit court also issued a witten order dated Decenber
12, 1994, which stated that appellant "failed to prove, by a
preponderance of the evidence, either of the tests set out by the

Court of Special Appeals As a result, the order concl uded
that the circuit court declined to assune jurisdiction in this
matter and granted comty to the Pakistani child custody orders.

It is fromthis order that appellant appeals.
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LEGAL ANALYSI S

We first address appellee's contention that we should dism ss
this appeal because appellant allegedly included and relied on
extraneous materials in the appendix of her brief. Appel | ee
specifically objects to the fact that appellant included in the
appendix to her brief the reports and affidavits of Dr. Leon A
Rosenberg, Ph.D., Associate Professor of Pediatrics and Medica
Psychol ogy at Johns Hopki ns University School of Medicine. These
materials reflect his custody recomendation. According to
appel |l ee, these docunents had no bearing on, nor were they even
of fered as evidence in the Novenber 14, 1994 remand hearing. As a
result, appellee charges that these materials are irrel evant and
prejudicial to this appeal.

Consequent |y, appellee urges this Court to exercise its power
to dismss this appeal pursuant to Mb. RULES 8-501(m & 8-602(a)(8)
(1995) because the contents of the appendix to appellant's brief do
not conply with Mo. RULE 8-501, which requires the record extract
and brief appendices to contain only those parts of the record
"reasonably necessary" and "material" to the appeal. VWiile we
agree with appellee that Dr. Rosenberg's reports and affidavits are
irrelevant to this appeal and should not have been included in the
appendi x of appellant's brief, we decline to exercise our power to
dismss this appeal. Instead, we sinply shall not consider those

extraneous materials, as appellee alternatively requests of this
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Court. See Frostburg v. State Dept. of Personnel, 37 M. App. 18,

32 (1977).

Appel lant's first argunment is that the circuit court abused
its discretion by proceeding with the remand hearing in the absence
of the child' s court-appointed attorney. Appellee, on the other
hand, contends that appellant failed to preserve this issue for
appeal under M. RUE 8-131(a), because appellant never objected to
proceeding with the hearing in the absence of the child s counsel.
Additionally, appellee asserts that, even if the matter was
properly preserved, the circuit court did not abuse its discretion.
We agree with appellee that this issue was not properly preserved
for appeal, and we may therefore, decline to review the issue
Nonet hel ess, for the benefit of appellant and the circuit court, we
observe that conducting the remand hearing without the child's
attorney was not an abuse of discretion.

Al t hough appellant states in her brief that the circuit court
proceeded "over the objection of counsel,"” our review of the record
reveal s that counsel never made any such objection at the tinme the
matter of the child' s attorney's presence initially arose during
the remand hearing. At the very beginning of the remand heari ng,
after greeting those present in the courtroomand calling the case,
the circuit court stated the follow ng:

And ny understanding is that [the child's
attorney], who was appointed to represent the
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child in the case, is not available. She
apparently, although she agreed to this date,
she is not here and she is not able to be
contacted. M understanding is she may be on
her way in from South Carolina or North
Carolina at this tine.

| think, in view of the difficulty we
have had in setting the case in, at this tine,
we ought to proceed, even though she is not
here. So | amgoing to nmake that decision and
proceed, even though counsel for the child is
not present.

s there anything by way of opening
statenment from counsel ?

After this point, when it would seem nobst natural to object,
nei t her appellant's counsel nor appellee's counsel objected to
proceeding without the child' s attorney. The hearing then went
forward. The matter arose again after the remand hearing had fully
concluded, and the circuit court and parties were discussing
reconveni ng on anot her day for closing argunents. At this point,
in response to appellant's counsel's request that the child's
attorney be present to nmake a statement at closing argunent on
behal f of the child, the circuit court stated:

[T]he child's position really at this
point is not relevant. W are not at a point
where the child s position is to be taken into
consi derati on.

We are | ooking here at the nmandate of the
Court of Special Appeals, which requires ne to
determ ne whether [appellant has] met [her]
burden of proof, that the Pakistani court did
not apply the best interests of the child
standard or that, in nmaking its decision, that
court applied a rule of law or evidence or
procedure so contrary to Maryland public
policy as to undermne confidence in the
outcone of the trial. Unless either of those
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are proven, the Crcuit Court nust decline to
exercise jurisdiction and shall grant custody.

The attorney for the child has no
function in making that determnation. That's
why | elected to proceed today, even though
[the child' s attorney] is not present :

Wt hout objecting to the hearing proceeding in the absence of
counsel, appellant failed to alert the circuit court or appellee of
her position that the hearing should be continued until such tine
as the child' s counsel could be present. Under M. RUE 8-131(a),
we will not ordinarily decide a non-jurisdictional issue "unless it
plainly appears by the record to have been raised in or decided by
the trial court . . ." The primary purpose of this rule is to
ensure fairness to all parties in the case and to pronote the
orderly adm nistration of |aw. State v. Bell, 334 M. 178, 189
(1994). This concern for fairness is furthered by requiring
counsel to bring her client's position on the matter at issue to
the attention of the circuit court so that the circuit court may
pass wupon and perhaps correct any potential errors in the
proceedings. I1d. "Even errors of Constitutional dinension may be
wai ved by failure to interpose a tinely objection at trial, and so
may alleged violations of sub-constitutional procedural rules.”
Medl ey v. State, 52 MJ. App. 225, 231 (1982) (citations omtted).
See, e.g., Tichnell v. State, 287 M. 695, 713-14 (1980)
(defendant's argunment of prejudicial renoval was not preserved
because defendant failed to object to the renoval to Wconi co

County and failed to seek a further renoval to another county);
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Dresbach v. State, 228 M. 451, 453 (1962) (per curiam ("If the
accused desired to conplain of an alleged inpropriety of a remark
made by the court at his trial he should have either noved to
strike it out, or noved to withdraw a juror and declare a
mstrial.").

In certain circunstances, counsel's objection is not needed to
preserve the issue for appeal. For exanple, in Suggs v. State, 87
Md. App. 250, 252-56 (1991), during cross-exam nation of a wtness
in a crimnal trial, defense counsel asked an inproper question
related to prior crimnal m sconduct. The prosecutor objected, and
the trial judge called a bench conference, during which the trial
judge strongly adnoni shed counsel not to "ever do that again in
this courtroom™"™ Id. at 254. Counsel agreed not to do so, and
cross-exam nation resuned. |d. Counsel then asked the witness a
proper question inquiring into possible bias on the part of the
witness. 1d. at 254, 256-57. The prosecutor imedi ately entered
a strong objection under the m staken belief that this question was
the sane as the previous "forbidden" question. | d. The tria
court, also under the sane m staken belief, ordered the sheriff to
"take a hold" of defense counsel, whereupon, in the jury's
presence, "[t]he sheriff noved i mediately behind [counsel] in a
position to exercise control over him. . . ." 1d. at 254, 257.
After this episode, the jury was renoved, and the trial court
i nstructed counsel that if he asked the question again he would be

put in jail. ld. at 254-56. The jury returned, and the tria
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conti nued and the defendant was ultimately convicted. Id. at 251.
At no point did defense counsel object to the trial court's action.
ld. at 258.

On appeal to this Court, we held that the trial judge's
comments "painted such a prejudicial portrait of the defense
counsel as to deny [the defendant] his right to a fair trial." 1d.
at 257. Furthernore, we held that defense counsel did not waive
appel late review by failing to object "because he reasonably feared
that he would personally incur the greater wath of the already
outraged trial judge." ld. at 258. In the instant case, in
contrast to Suggs, appellant's counsel was not precluded by the
wrath of an outraged judge fromobjecting to proceeding w thout the
child' s attorney.

Rat her, the instant case is nuch |ike John O v. Jane O, 90
Mi.  App. 406, 435 (1992), wherein we held that a parent,
chall enging the circuit court's child custody determ nation, could
not raise for the first time on appeal the absence of the child's
attorney during the taking of testinmony. 1In John O, the child's
counsel requested, and both parties agreed, that he be excused
prior to the taking of testinony. | d. In addition, the child
i ndicated that he did not object to his attorney's absence. 1d.
Al t hough these facts are not precisely the sane as in the case at
hand, we believe that John O's rule is fully applicable. First,
appel lant's counsel's silence and her failure to object at the tine

it would have been natural to do so, is naturally and reasonably
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construed as counsel's waiver of any objection to the absence of
the child s attorney. See Fireman's Fund Ins. Co. v. Bragg, 76 M.
App. 709, 719 (1988) ("Wen a party has the option of objecting,
his failure to do so is regarded as a waiver estopping him from
obt ai ning review of that point on appeal."). Second, the child's
attorney, in her brief to this Court, states that, since the remand
hearing did not involve the substantive issue of the child s best
interest, she could not have assisted the circuit court in the
factual determnation required under WMalik. Thus, the child,
t hrough her attorney, takes the position that counsel's presence
was unnecessary in light of the discrete nature of the remand
hearing. John O, therefore, is simlar to the instant case, and
its rule fully applies hereto.

Accordingly, after remaining silent and failing to object to
the circuit court's procedure, appellant's counsel cannot now
conplain that the remand hearing i nproperly proceeded w thout the
child s attorney. As a consequence of appellant's counsel
remaining silent in this regard, neither the circuit court nor
appell ee had any way of knowi ng of appellant's disagreenent to
going forward with the remand heari ng. | ndeed, the only way to
construe appellant's counsel's failure to speak up is as an

agreenment to the manner in which the hearing proceeded. To review
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this issue now, would be patently unfair to the circuit court and
to appellee.?

In any event, even if appellant had properly preserved the
i ssue for our review, we would agree with appellee that the circuit
court did not abuse its discretion by proceeding in the child's
attorney's absence. There can be no doubt that in a contested
child custody case the role of the child's attorney is critical.
Court-appoi nted counsel provides the «circuit court wth an
opportunity to hear from an individual who will speak for the
child. John O, 90 Md. App. at 435 (quoting Levitt v. Levitt, 79
Md.  App. 394, 404 (1989)). Furthernmore, the child' s attorney
"provi des independent analysis of the child s best interest, not
advocating either parent's position." 1|d. at 436.

Nonet hel ess, as the circuit court correctly observed, the

interests of the parties' child were not the focus of the remand

2 I n a footnote in her brief, citing I n re
Adopti on/ Guardi anship No. A91-71A, 334 M. 538, 557 (1994), and
Washi ngton County Dept. of Social Servs. v. Cark, 296 M. 190,
199- 200 (1983), appellant incorrectly asserts that her objection
was not required. In both cases, the Court of Appeals held that a
party's failure to preserve the issue of the propriety of the
circuit court's failure, in the first place, to appoint counsel for
the child wunder the statute mandating such appointnment is
revi ewabl e because where "the person for whose protection the
statute was enacted is too young to have raised the issue in the
absence of counsel, [an appellate court] may, in [its] discretion,
address the issue.”" In re Adoption, at 557. See also dark, at
200. Both cases are inapposite to the instant case because we are
not dealing with whether the circuit court should have appointed

counsel for the child under a statute requiring it to do so. In
our case, court-appointed counsel is already in place. Rat her
John O is the applicable authority in the instant case. |n any

event, even if both cases applied, it would nmake no difference in
i ght of our discussion to follow



- 17 -
hearing. Qur mandate in Malik was very specific. It required the
circuit court upon remand to decide two very specific factua
i ssues as stated above. The remand hearing was not for the purpose
of determining the ultimate issue of the child s best interests,
but rather to address only the imted threshold issues. Malik, 99
Md. App. at 533-34, 536.

We agree with appellee that there was no need for experts to
testify at the remand hearing concerning whether the child's
interests woul d be best served by awardi ng custody to appell ant or
appel | ee. Thus, the presence of the child s counsel was not
essential for that purpose. |In addition, as we noted, counsel for
the child states in her brief that she "was aware that the m nor
child did not wish to have any contact with Appellee Mlik," but
that "[t]his type of information would not have assisted the trial
court in making the required determnations as established in Mlik
v. Malik, 99 Md. App. 521, 638 A 2d 1184." In short, the matters
for which the presence of the child' s counsel would be necessary
were not yet at issue at this early stage in the proceedi ngs.

Also from our review of the record, it is clear that the
circuit court had anple evidence fromwhich to render a decision in
accordance with the mandate in Malik. The child' s attorney could
not have offered anything neaningful in addition to what
appel lant's counsel already presented. | ndeed, appellant has
failed to denonstrate or suggest, and we fail to see, how appell ant

or the child was in any way prejudi ced by counsel's absence. See,
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e.g., Velez v. State, 106 M. App. 194, 213-17 (1995) (where
crimnal defense counsel's absence from proceeding is not
prejudicial to defendant's rights, it is harnmess error to proceed
in counsel's absence). See also 66 C J.S. New Trial 8§ 85(a)(2)
(prejudice that counsel's absence causes to a party is an el enent
to be considered before granting a newtrial). Indeed, it is not
general ly an abuse of discretion to refuse to continue a trial on
the ground that a party's counsel is absent where the party is
represented adequately by other counsel present. Martin v.
Rossi gnol, 226 Ml. 363, 366 (1961). See also Cruis Along Boats,
Inc. v. Langley, 255 Md. 139, 143 (1969). Thus, while we recogni ze
that the child' s attorney's function is to represent the interests
of the child, despite whatever the wishes of the litigating parents
m ght be, the child s attorney in the instant case has nade it
clear that the child' s position in this custody dispute is the sane
as appellant's position. As a result, because of the thoroughness
of the presentation of her client's position by appellant's
attorney at the remand hearing, we are unable to discern any

prejudice to the child.?

3 As an aside, we note that it would be a nonunental waste
of judicial resources, in light of the child s attorney's position,
for this Court to remand the case to the circuit court on the
ground that the child s attorney was absent from the remand
hearing. If we were to renmand the case, appellant's counsel would
re-prosecute the matter with the child' s attorney present, but not
addi ng anyt hing of value to the proceedi ngs because, as counsel has
made clear, she could not assist the trial judge in making the
rel evant determ nation under Malik. The only result, therefore,
woul d be to all ow appellant a second bite at the apple.
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Even if the mtter were properly preserved for appeal,
t herefore, proceeding in the absence of counsel was not an abuse of
di scretion. Langl ey, 255 M. at 143 (continuance because of
counsel's absence is discretionary). See, e.g., Markey v. WIf, 92
Md. App. 137, 177-78 (1992) (denial of continuance not reversed
unl ess abuse of discretion) (citing a wealth of cases stating
sane); Reaser v. Reaser, 62 Ml. App. 643, 648 (1985) (denial of
conti nuance not reversed on appeal absent abuse of discretion).
In sum our holding on this issue is best captured by the
| anguage of the Court of Appeals sixty years ago:
We confess our inability to understand i n what
manner plaintiff's case was injured by this

incident, yet, if we felt otherw se, we would
be powerless to help him since he then made

no objection to continuing the trial. For a
party to remain sil ent under such
circunstances wuntil after losing his case

before a jury and then for the first tinme mke
objection to such procedure and be sustai ned
therein would be alike wunfair to courts,
litigants, and the public.
Lynch v. Mayor & City Council of Baltinore, 169 M. 623, 633

(1936) .

Turning to the heart of this appeal, appellant argues that the
circuit court erred in determning that appellant failed to prove
that Pakistani |law was not in substantial conformty with Mryl and
law. In this regard, appellant's argunent is two-pronged: first,

appellant maintains that the Pakistani court did not apply the
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"best interest of the child" standard to the case at hand, although
t he standard exists in Pakistan; and second, even if the Pakistani
court did apply the best interest of the child standard, the rules
of law and procedure that the Pakistani courts followed were
contrary to Maryland's public policy. Bef ore addressing these
argunent s, we feel constrained to nmmke certain «critica
observati ons.

Devot ees of our national sports pastine agree that what is
nost inportant for a batter is to keep his or her eye on the ball.
So too nmust we be guided in our review herein. Lest there be any
confusi on about our assigned task on this appeal fromthe |imted
remand hearing below, we nust bear in mnd what this case is not
about. This case is not a review of |egal determ nations of the
circuit court. Neither is this case about whether a Pakistani
trial judge or a Maryland trial judge reached the "right" deci sion,
for both judges are entitled to deference as to their factua
findings; in other words, they have the right to "call themas they
see them" Significantly, this case is not about this Court
undertaking the task of acting as a fact finder in place of the
circuit court or substituting its judgnent for that of the
Paki stani court. And, this case is not about whether Pakistan
religion, culture, or legal systemis personally offensive to us or
whet her we share all of the sane val ues, nores and custons, but
rat her whether the Pakistani courts applied a rule of |aw,
evi dence, or procedure so contradictory to Maryland public policy

as to undernm ne the confidence in the trial.
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More specifically, the resolution of this case is about our
limted and focused task as derived from the very narrow and
specific function of the circuit court on remand fromMalik. As we
explained in Malik, 99 MI. App. at 536:

On remand, the <circuit court nust first
determ ne whether the Pakistani court applied |aw
that is in substantial conformty wth Mryland
law. That determ nation requires the presentation
of evidence. See M. Code (1974, 1991 Repl. Vol.),
8 10-505 of the Courts and Judicial Proceedings
Article. The Pakistani court's custody order is
presuned to be correct, and this presunption shifts
to [appellant] the burden of proving by a
preponderance of evidence that (1) the Pakistani
court did not apply the "best interest of the
child" standard, or that (2) in mking its
deci sion, the Pakistani court applied a rule of |aw
or evidence or procedure so contrary to Maryl and
public policy as to underm ne confidence in the
outcone of the trial. If either (1) or (2) is
proven, the circuit court nust conclude that the
| aw of Pakistan is so lacking in conformty with
the |l aw of Maryland that comty cannot be granted
to the Pakistani custody order. Unless either is
proven, however, the CGrcuit Court shall decline to
exercise its jurisdiction and shall grant comty to
t he Paki stani custody decree.

Havi ng issued that very |imted mandate, it is crystal clear
that the task of the circuit court on remand was straightforward
and sinple. Thus, the circuit court was obliged to hold an
evidentiary hearing to determne (1) whether the Pakistani courts
applied the "best interest of the <child® standard or its
equi val ent, and (2) whether the procedural and substantive rights
applied to the litigants before the Paki stani courts were such that
confidence in the outcone there was underm ned. Accordi ngly,

faithfully adhering to our mandate and followng Malik's sinple
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road map, the circuit court conducted an evidentiary hearing
wherein two experts testified —Dr. Malik for appellant and Justice
Dogar for appellee. Based on their testinony, the circuit court
concl uded that the testinony presented by Justice Dogar supported
a finding that appellant failed to neet her burden of proof on the
two matters that she was required to prove under Malik.

The circuit court having made that determ nation —a factua
determ nati on —we cannot now reverse the judgnment of the circuit
court unless we find the circuit court's determnation to be
"clearly erroneous."” See Mb. RuLE 8-131(c) (1995 ("[w hen an
action has been tried without a jury, the appellate court wll
review the case on both the law and the evidence. It will not set
aside the judgnent of the circuit court on the evidence unless
clearly erroneous, and will give due regard to the opportunity of
the trial court to judge the credibility of the witnesses."). See
also Van Wk, Inc. v. Fruitrade, 98 Ml. App. 662, 668-69 (1994)
(the "clearly erroneous" standard applies to findings of fact under
Mb. RWE 8-131(c)). Accordingly, we nust view the evidence produced
during the remand hearing in the light nost favorable to the
prevailing party, appellee. Myor of Rockville v. Wl ker, 100 M.
App. 240, 256 (1994) (quoting Maryland Metals, Inc. v. Metzner, 282
Md. 31, 41 (1978)). Viewed in this light, if there is evidence to
support the circuit court's determnation, we wll not disturb it

on appeal. Id. 1In other words, the circuit court's findings wll
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not be deened clearly erroneous if supported by conpetent materi al
evidence. N xon v. State, 96 Ml. App. 485, 491-92 (1993).

Wth these principles in mnd, we shall now determ ne whet her
appel  ant has directed our attention to issues appropriate for this

appeal and, if appropriate, whether they have any nerit.

A

The evidence was overwhel mng that, as a general principle,
Paki stan follows the best interest of the child test in making
child custody decisions. Both experts testified that the Quardi ans
& Wards Act of 1890 applies to child custody disputes. Section 7
of the Act authorizes a court to appoint a guardian for a child
where "the Court is satisfied that it is for the welfare of a m nor
GUARDI ANS AND WARDS ACT 8§ 7 (1992). Section 17 of the Act,

in pertinent part, states:

(1) In appointing or declaring the
guardian of the mnor, the Court shall,
subject to the provisions of this section, be
gui ded by what, consistently with the law to
which the mnor is subject, appears in the
circunstances to be for the welfare of the
m nor.

(2) In considering what will be for the
welfare of the mnor, the Court shall have
regard to the age, sex and religion of the
mnor, the character and capacity of the
proposed guardian and his nearness of kin to
the mnor, the wishes, if any, of a deceased
parent, and any existing or previous rel ations
of the proposed guardian with the mnor or his

property.
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(3) If the mnor is old enough to form an
intelligent preference, the Court may consider
t hat preference.
GUARDI ANS AND WARDS ACT § 17 (1992).

As noted above, the experts made it clear during the remand
hearing that Section 17 of the Act enconpasses many different types
of factors considered by courts in determning the "welfare of the
mnor." The expert testinmony was clear that, depending on the
specifics of a given case, Pakistani courts exam ne a nunber of
different facts to determne the welfare of the child.

In their sem nal handbook on Maryland famly | aw, Judge Fader
and Master Gl bert, citing an exhaustive collection of Mryland
case law, outlined the various factors that courts may consider in
determning the best interest of the child, including: fitness of
parents, character and reputation of the parties, the child's
preference, the age, health, and sex of the child, adultery of
parents, and material opportunities affecting the future life of
the child. JoiNF. FADER, |l & RIcHARD J. G LBERT, MARYLAND FAM LY LAW §
7.3 (1990 & Supp. 1993). See also Best v. Best, 93 Ml. App. 644,
655-56 (1992). In addition, determning the best interest of the
child involves a nultitude of often anbiguous and intangible
factors. Best, 93 MI. App. at 655. Necessarily, therefore, this
analysis is conducted on a case-specific basis, as the child s best
interest "varies fromeach individual case.”" Id. In view of the
expert testinmony and the |anguage of the Guardians and Ward Act

itself, there was substantial evidence supporting the circuit
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court's determnation that Pakistan follows the best interest of
the child standard in child custody disputes.

Appel | ant, however, argues that, under this Court's nmandate in
Malik, it is not enough that Pakistani |aw nmerely recognizes that
the best interest of the child standard controls matters of child
cust ody. Rat her, appellant mintains that Milik required the
circuit court to determ ne whether the Pakistani courts in this
case actually applied that standard, and that the circuit court
"erred in finding that the Pakistani court applied the best
interest of the child standard" because the decisions of the
Paki stani courts were "based solely on the nother's failure to
appear in the Pakistani proceedings."”

We agree with appellant that the first part of our mandate in
Mal ik required the circuit court to deny comty to the Pakistan
order if appellant could prove that the Pakistani court did not
apply the best interest standard to this case. WMlik, 99 M. App.
at 533-34, 536. In other words, appellant is correct that it was
not enough under our mandate for the circuit court to nerely find
that the best interest of the child standard is the |aw in Paki stan
in child custody disputes. W are persuaded, however, that
substantial evidence before the circuit court indicated that the
Paki stani courts in fact applied the best interest of the child
st andar d.

Prelimnarily, we shall address appellant's argunent that the

Paki stani courts' sole reliance on appellee's evidence because of
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appel l ant's absence from the Pakistani proceedings rendered it
i npossi ble for the Pakistani courts to have actually applied the
best interest of the child standard. A fair reading of the record
reveals that the courts in Pakistan considered appellee' s evidence,
including appellee's denial of appellant's allegations, and
concomtantly refused to accord weight to those allegations.
Appel l ee' s expert testified that, as a matter of practice, the only
way the Pakistani court wuld have considered appellant's
allegations is if she had appeared in person to substantiate them
Since she did not, according to appellee's expert, the Pakistan

court did not consider those allegations.

This, however, does not nean that the first prong of our
mandate in Malik was not satisfied. That the Pakistani court may
have considered only appellee's evidence and refused to give
credence to appellant's allegations in making the best interest of
the child determnation does not render that determ nation
defective for purposes of granting comty to the Pakistani order
under our mandate in MliKk.

It seens elementary that the Pakistani court could rely only
on evidence that was presented during the proceedi ngs in Pakistan.
In Maryland, before making a custody determ nation under the
Maryl and UCCJA, the court nust provide reasonable notice and
opportunity to be heard to any person claimng a right to custody
of a child. M. CooE ANN., FaMm Law§ 9-205 (1991). If a party to
the custody proceeding whose presence is desired by the court is

outside the state, "with or without the child," the court may order
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that the notice of the proceeding direct that party to appear
personally and declare "that a failure to appear may result in a
deci sion adverse to that party."” Id. at 8 9-211(b). Sinply put,
a custody decree of a Maryland court
binds all parties who have been served in this
State or notified in accordance wth the
Maryl and Rules of Procedure, or who have

submtted to the jurisdiction of the court,
and who have been given an opportunity to be

hear d. As to these parties, the custody
decree is conclusive as to all issues of |aw
and fact decided and as to the custody
determnation made unless and wuntil that

determnation is nodified pursuant to |aw,
including the provisions of this subtitle.

ld. at 8 9-212 (enphasis added). Thus, in Maryland a court w |
proceed with a child custody determnation in the absence of one of
the parents. Mor eover, appellee denied appellant's allegations
during the Pakistani proceeding.

We do not find, therefore, that the best interest of the child
test was not applied in Pakistan because of appellant's failure to
put on a case. Justice Dogar testified that a natural presunption
is drawn from one's failure to present evidence. This is not
uni que to the courts of Pakistan. |In Hayes v. State, 57 M. App.
489, 495 (1984) (citations omtted), we observed:

The Court of Appeals of Maryl and has
consistently applied this rule in civil cases
and held that where a party fails to take the
stand to testify as to the facts peculiarly
within his know edge, or fails to produce
evi dence (e.g., t esti nony by certain
w tnesses) the fact finder may infer that the
testinmony not produced would have been

unfavorable to that party. In civil cases,
the unfavorable inference applies where it
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woul d be nost natural under the circunstances
for a party to speak, or present evidence.

| ndeed, had this case originated in Maryland, and had appel | ee
been the one who failed to appear to testify or present evidence
t hrough ot her persons, after having received proper notice, our
circuit court would be obliged to proceed on the evidence before
it. This would not nean, however, as appellant suggests, that the
circuit court would not have applied the best interest test. Quite
to the contrary, this sinply would nean that the circuit court
applied the test using the evidence before it.

In this regard, the Pakistani court proceeded in virtually the
same manner in which a Maryland court woul d have proceeded had a
parent failed to appear. Under these circunstances, therefore, we
shall not condemn the Pakistani court for doing substantially that
which a Maryland circuit court would have done.

Qur view is bolstered by the wuncontroverted fact that
appel l ant had notice and an opportunity to present her side in
Paki stan, but decided against doing so. The evidence is
uncontradi cted that appellant had notice of the child custody
proceedi ngs in Pakistan; she had the right to representation of
counsel ; and she had the right to present evidence, call w tnesses,
and cross-exam ne W tnesses. She in fact participated in the
Paki st ani proceedi ngs through counsel and through her father as
attorney-in-fact. Appellant failed to denonstrate to the circuit
court that she did not have a neani ngful opportunity to be present

in Pakistan for the hearing. A reasonabl e exam nation of the
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record denonstrates sufficient evidence from which the circuit
court could have concluded that appellant had the opportunity to go
to Pakistan, elected not to do so, and that, had she done so or had
she produced evidence through any w tness, the Pakistani court
woul d have considered fully any evidence she coul d have produced.
In light of all of this, she cannot now cry foul for the Pakistan

courts' exclusive reliance on appellee's evidence.* Furthernore,
for the reasons expressed in Part I1l.B.v., we are not persuaded by
appel lant's argunent that the effect of her adm ssion to adultery
prevented her fromreturning to Pakistan.

In sum therefore, the fact that the Pakistani courts relied
exclusively on appellee's evidence, wthout consideration of
appel l ant' s evidence in support of allegations, did not, of itself,
make it legally inpossible for the Pakistani courts to have applied

the best interest of the child test.

4 W note that, holding otherwise would | ead to undesirable
behavi or on the part of the absent party having physical custody of
the child. The absent party could effectively "hide out” until the
proceedings in the other party's jurisdiction have been concl uded.
Thereafter, the absent party could run to his jurisdiction's court
and successfully have comty denied to the order of the other
party's jurisdiction's court on the ground that the best interest
of the child test was not applied there because the absent party's
evi dence was not considered. To frustrate another country's or
state's adjudicatory process in this manner is contrary to the
orderly disposition of litigation and avoi dance of multiplicity of
| awsui ts.
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B

We now address whet her substantial conpetent evidence existed
from which the circuit court could have determ ned that the best
interest of the child standard was in fact applied in Pakistan
Prelimnarily, we believe it beyond cavil that a Pakistani court
could only determ ne the best interest of a Pakistani child by an
analysis utilizing the custons, culture, religion, and nores of the
community and country of which the child and —in this case —her
parents were a part, i.e., Pakistan. Furt hernore, the Pakistan
court could only apply the best interest standard as of the point
in time when the evidence is being presented, not in futuro, the
Court having no way of predicting that the child would be spirited
away to a foreign culture.® In other words, how could a Paki stan
trial court apply any other standard pre-supposing —as it was
constrained to —that the mnor child would continue to be raised
i n Pakistan under the Islamc culture and religion? Thus, faced
with the facts of a Pakistani child of two Pakistani parents who
had been raised in the culture of her parents all of her life, not
only did the Pakistani court properly utilize the only nores and

custons by which the famly had been inculcated, but it used the

5 The inperative that the Pakistani court apply the best
interest standard as of the tine the father sued for child custody
i n Paki stan and the case was presented in that court is unaffected
by our correction, supra, noting that the nother fled the country
before — rather than after — appellee filed his petition for
custody. The Pakistani court was not obliged to, nor could it,
apply the best interest standard to a Pakistani child using
Anmeri can val ues.
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only principles and teachings available to it at the tine. The
circuit court was required to determ ne whether the best interest
of the child standard was applied as a Pakistani court woul d have
applied it utilizing the custonms and nores indigenous to that
soci ety. In this regard, the circuit court, relying on the
testinony of Justice Dogar, properly based its findings of fact on
how a Paki stani court woul d have applied the best interest of the
child standard. Hence, bearing in mnd that in the Pakistani
culture, the well being of the child and the child s proper
devel opnent is thought to be facilitated by adherence to Islamc
teachi ngs, one would expect that a Pakistani court would weigh
heavily the renoval of the child from that influence as
detrimental. It certainly is not our task on this appeal to
attenpt to reorder the priorities of the Pakistani court in its
anal ysis of undeniably legitinmate factors bearing on whether the
best interest of the child is served by granting custody to
appel | ee.

Based on a plain reading of the Pakistani court orders, we
hold that the trial judge was not clearly erroneous in finding that
the Pakistani courts applied the best interest of the child
standard to this case. On their face, the Pakistani court orders
—especially the August 1, 1993 order granting permanent custody to
appel | ee — unanbi guously indicate that the welfare of the child
standard was in fact applied. Bef ore anal yzi ng each Paki stan
order, we are guided by the wdely-recognized principle that

judgnents nust be construed in the sane manner as other witten
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docunents, and accordingly, where its neaning is clear and
unanbi guous, we do not | ook beyond the order, as there is no room
for construction. See, e.g., Reavis v. Reavis, 345 S. E. 2d 460, 462
(N.C. C. App. 1986); Lashgari v. Lashgari, 496 A 2d 491, 495
(Conn. 1985); Blanchard v. Blanchard, 484 A 2d 904, 906 (R I.
1984). The circuit court recogni zed this principle when it stated
that "the judgnent speaks for itself." Because appellant appeal ed
appel | ee' s Paki stani custody order, several Pakistani courts issued
orders upon review thereof.?®

W first examne the October 23, 1991 order originally
granting tenporary custody to appellee. The Court of Vth Senior
Judge/ ASJ at Karachi East issued this order. In the first several
paragraphs of the order, the court stated that appellee had applied
for custody and set forth the facts on both sides of the case. The
court then presented both parties' argunments for why the wel fare of
the child demands that custody be awarded to that particular party.
Next, the court exam ned prior Pakistani case |law dealing with the
wel fare of the child where one parent has taken the child away from
the other parent. The court also noted that there was binding
precedent for the proposition that, in passing an "order for the
tenporary custody of the mnor, the welfare of the mnor is to be

consi dered as a paranount consideration.” Fromthese cases, the

6 At the remand hearing, these orders were introduced into
evidence. Qur review of these orders indicates that they were from
t he Pakistani judges' oral rulings from the bench. The orders
contain grammtical and word usage errors.
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court concluded that appellant |ost her right of "Hazanit"’ over
the mnor by renoving the child fromthe father.

The court focused heavily, which fromthe perspective of the
Paki stani court is understandable, on the fact that appellant took
the child out of the country.® The court stated that "in the
present case the mnor has been renoved from Karachi to U S. A and
the father is even not being given the proper address of the m nor
to see her and there is nothing in the pleadings of the [nother] as
to where the mnor is studying . . ." In light of the Pakistan
case law, the court stated that, by renoving the child to the
U S. A, appellant has deprived the child of "an opportunity to neet
her father." This, according to the court, was injurious to the
mental health and enotional well being of the child. As a result,
the court held that appellant |ost her right to Hazanit and awar ded
tenporary custody to appell ee.

Appel | ant successfully had the custody order suspended during

t he pendency of her appeal of that order. Upon that appeal, the

Court of Il Addl. D strict Judge Karachi East issued a judgnent on

! As the experts explained, "Hazanit" is a religious or
personal right to have custody of one's child dependi ng on, anong
other things, the age and sex of the child. W set forth

appel l ant' s explanation of this doctrine below. As an aside, there
seens to be sone discrepancy regarding the proper spelling of the
term The Pakistani orders state "H zanat," but the parties state
"Hazanit." In the interest of convenience, we shall enploy the
parties' spelling.

8 We are mndful that the court in Pakistan may not have
consi dered the circunstances preceding appellant's departure from
Paki stan. As we expl ai ned above, however, the court could not do
so because appel |l ant never appeared to substantiate her clains.
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April 19, 1992 affirmng the October 23, 1991 order. After
reciting the facts on both sides, this judgnment concluded that the
court correctly applied the case | aw hol ding that the nother |oses
her right of Hazanit where she renoves the child fromthe father's
access. As a result, the reviewing court found no reason to
interfere wwth the October 23, 1991 order.

After this appeal, the Court of Vth Senior Cvil Judge/ AS) &
R.C. issued a judgnment dated August 1, 1993, disposing of
appel l ee' s application under section 25 of the Act for the return
of the child to appellee's custody and granting permanent cust ody
to appellee. Section 25 states that, where a child is renoved from
t he custody of her guardian, the court may order that the child be
delivered into the custody of the guardian, if the court finds that
“it will be for the welfare of the ward."

After reciting the facts of both sides of the dispute, the
court set out to determne specifically "[wWith whomthe wel fare of
the mnor [I]ies.” 1In so doing, the court set forth the testinony
of appellee. Appellee testified that appellant is living a "sin
life" wth her lover in the US., and that his daughter is not
being properly cared for by appellant. In addition, appellee
testified that when his child lived in Pakistan he paid for her to
attend the St. Joseph School where she received an Islamc
education, but that the child is not now receiving an Islamc
education in the U S. Mreover, appellee testified that appellant
is controlling the child through fear, and that appellant |acks

noral character. Appellee also infornmed the court of appellant's
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failure to conply with a Pakistani court order. Appellee further
stated that the man with whom appel l ant was |iving was a stranger
to the child. In sum appellee's testinony before the Pakistan
court was that the welfare of the child wll suffer in the hands of
appel I ant and her | over.
The Pakistani court then noted that appellant did not

chal | enge or rebut appellee's testinony, "though she was given full

chance for the sanme purpose.” |In addition, the court observed that
appellant's counsel "also failed to argue the matter." Based on
this wuncontradicted evidence on the record, i.e., appellee's

testinony, the Pakistani court reasoned that custody should be
awarded to appellee in the interest of "the welfare and well bei ng"
of the child. 1In so doing, the court relied upon and consi dered
several factors to which appellee testified, e.g., that appellant
forcibly renoved the child from appell ee's access, that appellant
lived with another man in adultery, that appellant had a child with
her paranour, that the child was living in a non-Islamc society,
that appellee is a businessman living in an Islamc society, and
that appellee is of good noral character.

We believe it is pellucid that these orders unanbi guously
indicate that the Pakistani courts did in fact apply the wel fare of
the child test in awarding custody to appellee. Moreover, these
orders clearly contravene the mnority's assertion that the
Paki stani courts considered only that appellant was purportedly
living a life of sin in the United States and that appell ant

ki dnapped the child from Pakistan to the United States, and ignored



- 36 -

ot her relevant best interest factors. I ndeed, in its August 1,
1993 final custody order, the Pakistani court plainly based its
concl usion on appellee's testinony. W see nothing inproper with
t he Paki stani court's reliance on appellee's testinony. A Maryl and
trial judge, likew se, sitting without a jury is entitled to weigh
and judge the credibility of the testinony of the wi tnesses. See
Mb. RWE 8-131(c) (1995). Thus, the mnority's suggestion that the
Paki stani court failed to consider the evidence and draw a reasoned
conclusion therefromis wthout nerit. As we stated, we are not
concerned with whether the Pakistani court applied the test
properly or correctly, because we are not reviewing the nerits of
that decision. W are, however, only concerned with whether, as a
matter of fact, the test was applied. To be sure, were we standing
in the shoes of the Pakistani judge, we m ght have given greater or
| esser weight to the various factors at issue, thereby reaching a
di fferent concl usion. Moreover, we would certainly give great
wei ght, as a Pakistani judge, to the inpact tearing a child away
from his/her cultural and religious noorings would have on the
child s best interest. On this appeal, however, it is not our
function to consider how we woul d have applied the best interest of
the child standard, nor is it that of a Pakistani appellate court
reviewing the nerits of the Pakistani |ower court's determ nation.

Based exclusively on the plain reading of the Pakistani court
orders thenselves, we hold that there was substantial conpetent
evidence fromwhich the circuit court could have concluded that the

Paki stani courts applied the best interest standard. W are
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sati sfied that the unanbi guous and clear terns of these orders do
i ndeed speak for thenselves. Even if we were inclined to go beyond
the plain reading of the orders, it is readily apparent that there
is other sufficient evidence to support the circuit court's
determ nation

Appel | ee' s counsel asked appel |l ee's expert, Justice Dogar, for
his opinion regarding whether the Pakistani court applied the
welfare of the child test. Justice Dogar replied that he had no
reason to believe that the Pakistani court did not apply the test
since that is what was witten in the orders. While one m ght not
agree with the Pakistani courts' reasoning, Justice Dogar testified
that the test was applied to the extent of the evidence presented
and the circuit court had the right to credit that testinony.

In any event, in light of the orders thenselves, which
indicate the consideration of several factors, and in |ight of
Justice Dogar's extensive testinmony, we conclude that the record
contai ns substantial conpetent evidence from which the circuit
court could conclude that the Pakistani courts in fact applied the
best interest of the child standard. W affirm therefore, the

grant of comty on this basis.

C

Next, appellant argues that, even if the Pakistani court did
in fact apply the best interest of the child standard, the circuit

court erred in failing to conclude under the second part of our
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mandate in Malik that the child custody | aw and procedure that the
Paki stani courts followed was contrary to Maryland' s public policy.
We disagree. Appellant sets forth several argunents in support of
her contention that Pakistani lawis contrary to Maryland aw. W

shal | address each argunent in turn.
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I

We reject appellant's argunent that the Pakistani court
applied a rule of law so "contrary to Maryland's public policy as
to undermne confidence in the outcome of the trial," when it
all egedly based its child custody order only on evidence that
appel l ee presented. Initially, we observe that we are not called
upon here to pass judgnent on a trial by fire, trial by ordeal, or
a system rooted in superstition, or wtchcraft. In fact, the
Paki stani child custody systemis rooted in the Guardi an and Wards
Act of 1890 — an enactnent based on British common law. As we
noted in part A the great weight of evidence shows: (1) the
Paki stani court proceeded in a manner quite simlar to the manner
in which a Maryl and court woul d have proceeded had a parent failed
to appear; (2) appellant had notice and an opportunity to present
her side of the case in Pakistan; and (3) appellant was represented
by counsel and by her father in Pakistan. As a result, the circuit
court did not err by failing to conclude that basing the child
cust ody decision only on evidence that was before the Pakistan
court was "repugnant to Maryland public policy.” Mlik, 99 M.

App. at 534.

I
Appel lant also clainms that the law as applied in Pakistan is

repugnant to Maryl and public policy because the Pakistani order was

based on the right of Hazanit. In Malik, we stated the foll ow ng:
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On the record before us, we cannot
determ ne whet her Paki st ani law | acks
conformty wth Mryland |aw W can
however, resolve the narrow i ssue of whether
t he Pakistani order should be denied comty
because there is a paternal preference in
Pakistani law. If the only difference between
the custody |laws of Maryland and Pakistan is
that Paki stani courts apply a paternal
preference the way Maryland courts once
applied the maternal preference, the Paki stani
order is entitled to comty. A custody decree
of a sister state whose custody | aw contains a
preference for one parent over another would
be entitled to comty, provided, of course,
the sister state's custody |aw applies the
best interest of the child standard. . . . A
Maryl and court should not, therefore, refuse
to enforce a Pakistani custody order nerely
because a paternal preference is found in that
country's | aw.

ld. at 535.

As we previously noted, the doctrine of Hazanit enbodies
conplex Islamc rules of maternal and paternal preference,
dependi ng on the age and sex of the child. Appellant describes the
doctrine as follows:

Under the Islamc law, the Doctrine of Hazanit
governs child custody. Under the Doctrine of
Hazanit, the nother is entitled to custody of
her male child up to the age of seven (7) and
of her female child up to the age of puberty.
However, the nother's right to Hazanit is
subject to the control of the father who is
the child' s natural guardian. Mor eover, if
the father is unfit for custody once the child
reaches the requisite age, the child's
paternal male relatives, and not the nother,
are given custody. Further, the nother can
| ose custody before the child reaches the
requisite age if she is an "apostate" (w cked
or untrustworthy). The nother can also |ose
custody before the child reaches the requisite
age if she can not [sic] pronote the religious
or secular interests of the child.
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Appel  ant states that in this case, the Pakistani court rul ed that
she | ost Hazanit because she renoved the child to the U S. where
appel | ee was unable to exercise his right to control as the child's
natural guardian. Appellant further notes that she was consi dered
"apostate” for living in an adulterous househol d.

Certainly, the doctrine of Hazanit is not a preference rule
applied in Pakistan the sanme "way Maryland courts once applied the
mat er nal preference.” This, however, does not nean that it is
therefore "repugnant to Maryland public policy.”" Qur review of the
record indicates that there was substantial conpetent evidence upon
which the circuit court could base its conclusion that "the |aw
there in Pakistan is not so repugnant to the |aw of Maryl and that
we should fail to grant comty in the case.”" Gven this evidence,
we are also satisfied that the circuit court was legally correct in
this regard.

The circuit court had before it the expert testinony of
Justice Dogar that, under the Act, Hazanit is but one of the
factors to be considered in the welfare of the child test. He
stressed that a Pakistani court does not blindly apply the doctrine
of Hazanit in making child custody determ nations. According to
Justice Dogar, "If the personal |aw [as expressed in the doctrine
of Hazanit] was to be the only thing on the basis on which [the
wel fare of the child] was decided, there would have been no
Guardians and Wards Act . . ." Gven the circuit court's opinion
of the credibility of this expert, fromthis testinony, we hold

that the circuit court could reasonably have found that Hazanit was
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merely one factor. |In addition, consideration of this factor does
not meke Paki stani |aw repugnant to Maryl and public policy.

We recogni ze that Hazanit is different in many respects from
the traditional maternal preference once followed in this State.
We recogni ze, however, that Hazanit is nonetheless simlar to the
traditional maternal preference in that they both are based on very
ol d notions and assunptions (which are w dely consi dered out dat ed,
discrimnatory, and outright false in today's nobdern society)
concerni ng which parent is best able to care for a young child and
wi th which parent that child best belongs.® Viewed in this regard,
standing as a factor to be weighed in the best interest of the
child exam nation, Hazanit is no nore objectionable than any other
type of preference. As we noted in Malik, the courts of this State
Wil not refuse to enforce child custody awards of those states
still recognizing the maternal preference as a factor. Malik, 99
Md. App. at 535.

G ven that Hazanit is only nore doctrinaire in degree fromthe
mat ernal preference and because the circuit court could have
reasonably found it to be only a factor, we hold that the circuit

court did not err in concluding that the principles of Pakistan

° In McAndrew v. McAndrew, 39 Md. App. 1 (1978), wherein we
concluded that Maryland abolished the maternal preference by
statute, we presented the reasoning underlying the nmaternal
preference. W noted that it was once described as a "universa
verity" and was recogni zed "by the comonality of man." 1d. at 6.
We concl uded, despite these views, that "[a] parent is no |onger
presuned to be clothed with or to lack a particular attribute
nmerely because that parent is nale or female."” 1d. at 9.
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law which were applied were not repugnant to Maryland | aw I n
fact, the Pakistani court arrived at the sanme rule of materna
preference now recognized in Maryland by virtue of its decision
that appellant had forfeited her right of Hazanit, i.e., the
preference no longer was applied in the custody determ nation
Thus, had the right of Hazanit been considered as a factor, we
woul d be obliged to note that we are sinply unprepared to hold that
this | ongstandi ng doctrine of one of the world' s ol dest and | ar gest
religions practiced by hundreds of mllions of people around the
world and in this country, as applied as one factor in the best
interest of the child test, is repugnant to Maryl and public policy.
Since the Pakistani court decided the right to Hazanit was
forfeited, it was not factored in and thus the effect of the

preference was the same as that now recogni zed under Maryl and | aw.

i

Next, appellant asserts that the Pakistani custody orders were
founded on principles of |aw repugnant to Maryland public policy
because the orders were allegedly based on the Pakistan
presunption that an adulterous parent is unfit for custody. W
di sagree. The record, including the Pakistani orders and the
testinony of the experts, contains substantial evidence that
adultery was only one factor considered.

There is nothing "repugnant,"” or even foreign, in a court

considering adultery as a factor in determning the best interest
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of the child. In Davis v. Davis, 280 Md. 119, 127 (1977), the
Court of Appeals stated that it is proper in certain cases to
consider adultery. 1In Swain v. Swain, 43 Ml. App. 622, 629, cert.
deni ed, 286 MI. 754 (1979), we stated the follow ng:

[ TIhere are now no presunptions whatsoever

with respect to the fitness of a parent who

has commtted, or is commtting, adultery.

Rat her, adultery is relevant only insofar as

it actually affects a child s welfare. W

will not presune a harnful effect, and the

mere fact of adultery cannot "tip the bal ance”

against a parent in the fitness determ nation.

Thus, a chancellor should weigh, not the

adultery itself, but only any actual harnfu

effect that is supported by the evidence.
VWil e appellant argues in ternms of "presunption of unfitness,"” the
testinony at the remand hearing was sufficient to support a
conclusion that adultery was only a factor. Accordingly, the
circuit court did not err by failing to conclude that this aspect
of the Pakistani welfare of the child test was repughant to

Maryl and public policy.

Y,
Quoting Malik, 99 Md. App. at 536-37, appellant further argues

that the circuit court "erred in not heeding the warning of the

Court of Special Appeals to avoid placing ~. . . too nmuch enphasis
on the renoval of the child and too little enphasis . . . on
the circunstances that preceded the renoval . . .'". Appellant

m sunder stands this aspect of Malik. Qur statenent of caution in

this regard only would be applicable "if the circuit court nust
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resolve this dispute in accordance with Maryland law. . . ." Id.
at 536. Since the circuit court never reached the resolution of
t he custody dispute in accordance with Maryland law, the circuit
court did not err.

To the extent that appellant argues that the Pakistani courts
pl aced too rmuch weight on appellant's renoval of the child, we
sinmply state that we have already determ ned that the Pakistan
courts cannot be faulted for proceeding based on only the evidence
that was before it. A Maryland court could only consider events
preceding the renoval of the child if evidence of those events are
presented during the proceedings. As stated, appellant did not go
to Paki stan to substantiate her clains and her representatives at
t he proceedings in Pakistan presented no evidence to support her
al l egations; therefore, the Pakistani courts sinply chose to
believe appellee's testinony and evidence over appellant's
unsubstantiated all egations. The circuit court did not err by
failing to conclude that it was repugnant to Maryland |l aw for the

Paki stani courts to proceed in this fashion.

\Y

Addi tionally, appellant asserts that the Pakistani custody
orders were founded on principles of |aw repugnant to Maryl and
public policy because the Pakistani courts allegedly "penalized the
not her for not appearing w thout considering the affect of her

adm ssion to adultery on her ability to return to Pakistan.” In
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this regard, appellant points out that if convicted under Paki stani
crimnal law, her penalty could be public whipping or death by
st oni ng.

Al though Dr. Malik opined that appellant would be arrested for
adultery if she returned to Pakistan for the custody proceedings,
he also conceded that punishnent for adultery!® was extrenely
unlikely and that proving the crime! was extrenely difficult.
Gven this testinony, the circuit court was not clearly erroneous
in not considering the effect of whether appellant's adm ssion to
adultery was "repugnant” to Maryland public policy inits failure

to find that the Pakistani courts punished her for not appearing.

Vi
Appel l ant al so asserts that the circuit court erred in not

assum ng jurisdiction under the UCCJA. This argunent evidences a

total m sunderstanding of our mandate in Malik. As we have stated

10 Q "How nmany wonen, in the last 50 years, have been
stoned under the Hudood Laws [crimnal law] for adultery?"
Dr. Malik: "No one."

Q "No one?"
A: "No one."
Q "Not a single one?"
A "No."

11 Q “"And isn't that because the proof under Hudood is

practically inpossible?"
Dr. Malik: "It's not inpossible, but it is very difficult.”

Q "Well, it requires four eyew tnesses --
A: "That's right."
Q "-- of the penetration, of the actual act of sexua

i ntercourse; does it not?"
A "Very true."
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t hroughout this opinion, in Malik, we remanded this case to the
circuit court for a very discrete purpose. The circuit court,
foll owi ng our nandate which required appellant to bear the burden
of proof, found that she failed to prove both: (1) that the
Paki stani court did not apply the best interest of the child test;
and (2) that the Pakistani |aw applied was contrary to Maryl and
public policy. In the event that neither one of these two
determ nations was proved, our remand instructions were crysta
cl ear: "the circuit court should decline to exercise
jurisdiction.” Id. at 533.

In other words, as we stated, "Unless either is proven,
however, the Circuit Court shall decline to exercise its
jurisdiction and shall grant comty to the Pakistani custody
decree." ld. at 536. Nei t her having been proven, the circuit
court did just as we instructed —declined to assunme jurisdiction
and granted comty. W find no nerit in appellant's jurisdictional
ar gunent . Qur opinion in Milik speaks for itself, and it has

al ready adequately addressed appellant's argunent in this regard.

Vi i
Peppered t hroughout the mnority opinion are sundry references

to matters introduced at the initial proceeding before the Crcuit

Court for Baltinmore County, unsupported allegations of wong doing
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by appellee, and the report of Dr. Rosenberg, not only
obj ectionable because they are beyond the pale of Malik, but
because they are not a part of the record on this appeal. The
mnority nevertheless nmakes reference to these extraneous
materials and utterly ignores the procedural posture of this case.
Consi deration of matters that go to the nerits of a cause before a
determ nation of the question of jurisdiction —when there is such
a question —runs counter to accepted rules of procedure. See
Zouck v. Zouck, 204 M. 285, 302 (1954), and Stewart v. State, 21
Mi. App. 346, 348 (1974), aff'd, 275 Md. 258 (1975).

In other words, the legal effect of our decision in Mlik was
to suspend and renove from consideration all of the events that
transpired in the Crcuit Court for Baltinmore County —i ncluding
all proceedings and evidentiary matters —prior to our decision in
Mali k. In legal contenplation, it is as though they never happened
and are not subject to our review until such tinme as there were
factual findings supporting a grant of comty, vel non, and hence
a resolution of the question of the exercise of the court's
jurisdiction. Thus, consistent with our ruling on appellee's
nmotion to dismss, none of the matters referred to or materials
introduced at the initial proceeding before the circuit court are

properly before us.
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Li kewi se, when appellant's counsel asked that the child's
| awyer be allowed to be present to nake a statenent on behal f of
the mnor child, it was pointed out that counsel for the child had
not heard the testinony of the two experts and would not be in a
position to comrent on what the appropriate standards should be
with regard to jurisdiction.

The trial court, in response to whether a coment shoul d be
presented on the child' s position, stated, "we are not at a point
where the child s position is to be taken into consideration.” The
court then specifically noted that it was to be guided by the
mandate of the Court of Special Appeals, "which requires ne to
determ ne whether you have net your burden of proof, that the
Paki stani court did not apply the best interests of the child
standard or that, in making its decision, that court applied a rule
of law or evidence or procedure so contrary to Maryland public
policy as to underm ne confidence in the outcone of the trial
Unl ess either of those is proven, the circuit court nust decline to
exercise jurisdiction and shall grant custody.” The court went on
to observe that the "attorney for the child has no function in
maki ng that determ nation."”

Thus, it is only after the circuit court, pursuant to our
mandate in Malik, determned that it would, in fact, exercise its

jurisdiction that it would be enpowered to consider the nerits,
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including Dr. Rosenberg's report and other extraneous matters
referred to by the dissent. Stated otherwi se, a factual
determ nati on of whether the proceeding in Pakistan conported with
Maryl and | aw was antecedent to any consideration of the child's
present position because the circuit court was w thout power to
address the nerits until it determned that it should exercise its
jurisdiction. Appellant's counsel could have offered the report of
Dr. Rosenberg or any other evidence on the nmerits had the tria
court determned that comty should not be granted; however, since
the court granted comty and thereby declined to exercise
jurisdiction, the proceedings never ripened to a point where the
child s present position was rel evant.

As we have indicated herein, the trial court throughout made
reference to our nandate in Malik as it endeavored to carry out our
mandate. Significantly, the court, as we instructed it, inposed
upon appel lant the burden of proving that the Pakistani court did
not apply the best interests of the child standard or applied a
rule of law or evidence or procedure so contrary to Maryland public
policy as to underm ne confidence in the outcone of the Pakistan
trial. Having faithfully adhered to our nmandate, as evidenced by
repeated references to that mandate throughout, the circuit court
unquestionably nmade a definitive factual finding when it rul ed:

[t] he expert opinion so-indicates, that indeed
the welfare of the child, which is certainly
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akin, if not exactly the sanme, as the best
interest of the child standard woul d be gi ven
appropriate consideration, as paranmount to the
concerns that the court would have in awarding
cust ody.
The circuit court specifically found that "[t]he Courts there
[ Paki stan] woul d not consider allegations offered on paper in any
way at all but would insist on testinony being offered in person by
the contending party, that certain things were true or not true."
To the extent that the best interest standard was not applied, the

court opined that "it is only because the nother and the child —

[ whom the court had ordered to be produced by appellant]!? —were

12 Ironically, the minority posits that "the court did not
attenpt to ascertain the desires of Mahak, who was then eight years
old . . . ." The Pakistani court ordered the production of the

m nor child who woul d have i ndeed been able to express a preference
as to custody; it was appellant who chose to defy the court's order
and not produce the child. Justice Dogar testified, wth respect
to the weight to be given the minor child s preference:

If the <court is satisfied the girl is
intelligent and understands the inplications
of leaving the nother or leaving the father or
| eaving the whole famly, then the court wll
give weight to the statenent, but if the court
considers that she is not capable of
understanding what | am doing by |eaving ny
not her or by leaving ny father or by | eaving
my famly, then they will not give it weight.

Appel l ant, as a consequence of defying the court order, thereby
thwarted an opportunity to allow the Pakistani court to take into
consideration what may have been the nost persuasive evidence
avail able as to the best interest of the child. Unfortunately, we
wi |l never know what the child' s preference would have been when
t he Paki stani court ordered her production because, as a result of

(continued. . .)
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not present in person to substantiate the nother's allegations.”
Notably the Pakistani court would not consider the allegations
because, as the court observed, the Pakistani court "would insist
on testinony offered, in person, in other words, not allegations
offered on paper.” Hence it is not sinply a question of
appellant's failure to appear; it was her failure to produce
evidence. The court concluded that "the | aw of Pakistan requires
their courts to give paranount consideration to the welfare of the
child" where the parties are present and available to testify.
Wre we to remand this case for further proceedings, as the
mnority urges, the circuit court would be obliged to sinply
reiterate that the Pakistani court was prevented from considering
al l egations offered to show that the best interest of the child was
not served by granting custody to appellee because the bald
al l egations were not supported by evidence.

Most notably, the court specifically concluded that the nother
"has failed to prove by a preponderance of the evidence that which
the Court of Special Appeals indicated she nmust prove, and this
court nust decline to exercise its jurisdiction in this case."

Judge Kahl's conduct of the proceedings on remand and his

2, .. continued)
appellant's refusal to participate personally in the Pakistani
proceedi ngs, appellant has now created a five-year hiatus during
which the child' s preference and feelings have been influenced by
the isolation fromher father and dependency on appell ant.
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understanding of Mlik was commendable, notw thstanding the
mnority's reference to a single comment regarding the |ack of
evi dence before the Pakistani court fromwhich it could apply the
best interests standard. The |ack of evidence was occasioned
exclusively by appellant's failure and/or refusal to participate
personally in the proceedings in Pakistan. A review of the record
reveals that, throughout, Judge Kahl accurately articul ated and
faithfully carried out our mandate pursuant to Malik.

Sinmply put, what the mnority would have us do in this appeal
i s abandon our appellate role, assunme the function of the tria
judge, and re-try the hearing on remand because of dissatisfaction
with the result. Wiile it would seem evident that Judge Kahl
reached the right result, even if we were to conclude that we m ght
reach a different result —which we do not —it is not even a cl ose
call that his findings were not clearly erroneous.

In addition, the mnority would have us disregard both our
holding in Malik regarding the appropriate issues to be addressed
and the lower court's factual determination in response to our
mandate in Malik, and now have our decision turn, in part, on the
"l ength of separation fromnatural parents,” the "potentiality of

mai ntai ning natural famly relations,” the "material opportunities
effecting the future of the child,"” and the fact that "Mbhak,

through no fault of her own, has now lived in this country for



- 54 -
approximately half of her |Ilife and has undoubtedly becone
increasingly “Anericanized'. . . . [and] has lived continuously
wi th her nother and her half-sibling."

VWiile this is indeed an unfortunate circunstance, the m nor
child woul d not have undergone the cultural adjustnment, nor would
she have devel oped those relationships here had it not been for
appellant's inproper conduct of renmoving the child from her
honmel and and absconding to Maryland. W are not pavi ng new roads
herein in regard to the malingering of one seeking custody.
| ndeed, in the context of adoption proceedings, other courts have
echoed this sentinment. See, e.g., In re Petition of John Doe, 638
N.E.2d 181, 182 (Ill. 1994) ("Wen the father entered his
appearance in the adoption proceedings 57 days after his baby's
birth and demanded his rights as a father, the petitioners
[ adopti ve parents] should have relinqui shed the baby at that tine.
It was their decision to prolong this litigation through a | engthy,
and ultimately fruitless, appeal."); In re Causen, 502 N W2d
649, 664-67, 665 n.43 (Mch. 1993) ("[P]Jronpt action by the father
to assert rights, conbined with the father's being prevented from
developing a relationship wwth the child by actions of courts or
t he custodians, are factors that excuse or mtigate the failure to
establish such a relationship.").

While we enpathize with the mnor child and fully appreciate
t he hardship attendant to her readjustnment, we nust be m ndful of
t he precedent that our dissenting colleagues would have us set.

Were we to adopt the mnority's reasoning, our holding would
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pronote the uprooting of children fromtheir hone surroundi ngs away
from the non-custodial parent, famly, and friends and the
absconding to this State, where a judge would be obliged to grant
custody to the errant parent because personal bonding and a
readj ustnent to the new surroundi ngs will have occurred during the
pendency of judicial proceedings.

This is not sinply a case where one parent having custody
legally or pursuant to a lawful court order awaits the court's
determ nation of which parent ultimtely shoul d have custody. Nor
is this a case about an Anmerican citizen married to soneone froma
foreign country or a custodial parent froma foreign country who
has conme to this country and forthwith sought relief from an
American court. Under such circunstances, arrangenents nay be made
for visitation by the non-custodial parent in order to facilitate
continuity in the relationship between the mnor and the non-
custodial parent. In other words, the court, acting as a referee,
isin a position to issue pendente lite orders until such tine as
a judicial determnation can be nmade concerning who is nost fit to
have cust ody.

Here, the natural father was, for a period of over two years,
not only deprived of the conpanionship of his child, but he was
ostensibly subject to the enotional trauma occasioned by not
knowi ng where his child was for that period of tinme. Appellee also
was constrained to incur expenditures just to ascertain his
daughter's whereabouts and, pending this protracted litigation, he

continues to be denied the opportunity to observe his daughter
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under goi ng the enotional, psychol ogical, and physical changes al
parents are entitled to witness as their children devel op; once
denied this opportunity, a parent is never able to recreate that
phase of the child' s devel opnent.

More to the point, the child has been robbed of the gui dance,
| ove, and association with her natural father. Unquest i onabl vy,
appellant's actions in secreting the child for over two years
constituted extra legal efforts by appellant essentially to usurp
t he deci si on-maki ng function of both the Pakistani and the Anmerican
courts as to who should have custody of the mnor child. Should
appel l ant now be heard to interpose events that transpired over the
t wo-year period she avoided detection and then, only after she was
tracked down by appellee's investigators, seek to secure |ega
sanction for her extra |egal acts?

Cting Hadick v. Hadick, 90 Md. App. 740 (1992), the mnority
suggests that we should consider the policy in Maryland regarding
separation of siblings. Again, the circunstance of the uniting of
the step-siblings in the first place is a consequence of her
adul terous relationship and her subsequent flight to this country
wherein she secreted the mnor child fromthe natural father for
two years. The mnority posits that appellant "should not be
chastised for contesting Pakistani decrees . . . nerely because she
and her child are Pakistani by birth." W have acknow edged, in
Mal ik, 521 Md. App. at 528, that the Crcuit Court for Baltinore
County had jurisdiction because "Maryland is the child s "~hone

state.'" The nationality of appellant and the mnor child is not
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an issue except insofar as the mnority seeks to rely on the
all eged disruption resultant from uprooting the child after five
years. Al parties were before the Pakistani court and subject to
its jurisdiction precisely in the sanme manner that three citizens
of Maryland would and should be under the jurisdiction of a
Maryl and court. A determ nation of personal jurisdiction always
begins with the geographical |ocation of the parties and one's
residence is initially a by-product of the accident of one's birth.

There was absol utely no nexus between the parties to this case
and the Baltinore County Circuit Court until appellant fled from
Paki stan and defied a court order to produce the mnor child
Appel I ant was, and continued for two years to be, a fugitive from
t he Paki stani |egal system Upon being found, appellant sought to
enlist the aid of the Crcuit Court for Baltinmore County in what
appears to be a conscious and apparently calculated plan to
circunvent the laws of both jurisdictions since, during the two-
year period appellant secreted the mnor child, she, in essence,
unilaterally appropriated custody to herself and thereby denied

custody or visitation to appellee w thout authorization from any

judicial authority. |In other words, she took the |law into her own
hands. 13
13 The laws of Maryland, and virtually every jurisdiction in

the United States, provide for the issuance of an ex parte order to
a parent who is constrained to renove his or her child from the
custody of the other parent where the circunstances warrant.
MARYLAND CODE ANNOTATED FAMLY LAw 8 9-305, is authority for the
proposition that it is unlawful for a relative who knows that
anot her person is the |lawful custodian of a child under the age of

(continued. . .)
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Returning to the true issues in the case at hand, as we have
previ ously observed, none of the events subsequent to appellant's
arrival in this country are relevant to the court's inquiry

pursuant to Malik as to whether the circuit court had jurisdiction.

3(...continued)
Si xteen years to "abduct, take, or carry away the child fromthe
| awful custodian to a place outside of this State." Section 9-
306(a) and (b) provide:

(a) Petition. —If an individual violates the
provisions of 8§ 9-304 or § 9-305 of this
subtitle, the individual may file in an equity
court a petition that:

(1) states that, at the tinme the act was
done, a failure to do the act would have
resulted in a clear and present danger to the
heal th, safety, or welfare of the child; and

(2) seeks to revise, anend, or clarify
t he custody order.

(b) Defense. — If a petition is filed as
provided in subsection (a) of this section
within 96 hours of the act, a finding by the
court that, at the tinme the act was done, a
failure to do the act would have resulted in a
clear and present danger to the health,
safety, or welfare of the child is a conplete
defense to any action brought for a violation
of 8§ 9-304 or 8§ 9-305 of this subtitle.

This is consistent with one of the stated purposes of the
Maryland Uniform Child Custody Jurisdiction Act — to "deter
abductions and other unilateral renovals of children undertaken to
obtain custody awards."” M. CooE ANN. FAM Law 8§ 9-202(a)(5).

Section 9-306(b) plainly provides the nmechani sm whereby one
who has taken a child without |egal sanction may file a petition
within 96 hours of taking the child alleging that failure to act
woul d have resulted in a clear and present danger to the health,
safety, or welfare of the child. Appellant never filed any such
petition, nor made any attenpt of any kind to seek a |egal
determ nation until her whereabouts were discovered.
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That inquiry involved only what happened in Pakistan, not what has
happened here.

VWhile we are mndful that our decision today requires that the
m nor child readjust to her former culture and way of life, it
would be manifestly unjust for us to reward appellant for her
brazen disdain for the rule of |aw which has, pursuant to Mlik,
made a determ nation that the proper forumfor determning the best

interest of the mnor child is Pakistan. To decide otherw se

14 Appel l ant, notwi thstanding our decision herein, nmay
petition the Pakistani court to nodify the Pakistani custody
decr ee.

Section 9-214(a) provides in pertinent part that a custody
decree of another state shall not be npdified unless:

(1) it appears to the court of this State that
the court that rendered the decree does not
now have jurisdiction under jurisdictional
prerequisites substantially in accordance with
this subtitle or has declined to assune
jurisdiction to nodify the decree and (2) the
court of this State has jurisdiction.

The evidence in the record strongly reveal s that the Pakistan
court retains jurisdiction. In this respect, Justice Dogar
testified:

If she goes back and files a petition
before the court and says, this case was
decided ex parte, and ny absence from the

court was not intentional, it was due to sone
conmpul sion, which she can give one, two,
what ever conpul sion, and she says, no, | am
here now. | am here. | want the ex parte

proceedi ngs to be set aside.

The court will grant this one issue only,

and the court wll call the other party and
then upset, if it agreed, upset that order and
then will give a full opportunity to both

parties to again give evidence.
(continued. . .)
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M. Mlik wll again have to nmake a
statenment in her presence. She will engage
counsel . He will be asked to bring his
W t nesses. She will be asked to produce

W t nesses and make statenents, and then the
whol e evi dence of both parties, when it cones,

according to the case, will be decided, and
maybe she presents good evidence and gets
cust ody.

Now, for the sake of an exanple, she has
said that he is an alcoholic. That is a nere
all egation on paper. It's not in court. |If
she conmes with sone evidence, well, maybe then
the court will think he is not a good person.

In addition to the above, Justice Dogar stated nunerous tines
during his testinony that the Pakistani courts would entertain
appellant's petition to nodify.

Significantly, the Order of the Vth Senior Cvil Judge/ ASJ at
Karachi East provides:

|, may point-out [sic] here that in case any
subsequent events are created, the defendent
[sic] can apply for review of the order, but
it is subject to the production of the m nor
in Court, as laid down in P.L.D. 1985 Karach
page 645.

Simlarly, the Coomentary to 8 17 of the GUARD AN AND WARDS ACT (1992
Ed.) provides under the heading "Orders al ways tenporary"

Orders under the Act nust not necessarily
be, in the nature of the things, final and
unal terable; they can be altered fromtine to
time, as circunstances require.

Furthernmore, Harris v. Melnick, 314 Md. 539, 555 (1989), cited
by appellant, refers to the Conm ssioners’ Note to 8 14 [Maryl and's
8 9-214] of the Uniform Act, and delineates the circunstances
causing a "decree-rendering state to lose nodification
jurisdiction":

For exanple, if custody was awarded to

the father in state 1 where he continued to

live with the children for two years and
(continued. . .)
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woul d be to encourage all who are so inclined to circunvent the
| aws of their honme state and remain outside the reach of any court
for a period of tinme sufficiently long to permt the fugitive
parent to argue that he or she should be awarded custody
notw t hstanding the fact that his or her actions occasioned the
hardshi p upon which he or she bases his or her claimfor relief.

We decline to countenance such a result.

¥4(...continued)

thereafter his wife kept the children in state
2 for 6-1/2 nonths (3-1/2 nonths beyond her
visitation privileges) wth or wi t hout
perm ssion of the husband, state 1 has
preferred jurisdiction to nodify the decree
despite the fact that state 2 has in the
meanti me becone the "hone state" of the child.
| f, however, the father also noved away from
state 1, that state |oses nodification
jurisdiction interstate, whether or not its
jurisdiction continues under local |law  See
Clark, Donestic Relations 322-23 (1968).
Also, if the father in the same case conti nued
tolive in state 1, but let his wife keep the
children for several years w thout asserting
his custody rights and without visits of the
children in state 1, nodification jurisdiction
of state 1 woul d cease.

From t he above, appellant clearly may not seek nodification of
the Pakistani court order by the circuit court, because the
Paki stani courts have retained jurisdiction under the principle
akin to Maryl and's change in circunstances nodification standard,
i.e., "in case any subsequent events are created." Thus, since
appellant may petition the Pakistani court for a nodification of
t he Paki stani decree, under 8 9-214, a court of this State "shal
not nodify that decree.” Consequently, appellant may not seek a
nmodi fication of the Pakistani decree in the circuit court until she
has first petitioned the Pakistani court to nodify its decree, and
t he Paki stani court thereafter declines to assune jurisdiction for
this purpose. The excerpts cited fromthe record also indicate
appel l ant nmay, even now, nove to set aside the original Pakistan
decree based on her representation that her absence "was due to
sone conpul sion" and not "intentional."
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| respectfully dissent, and | do so for several reasons. In
my view, the issue regarding counsel has been preserved.
Additionally, | believe that the trial court and the majority have

erred in characterizing as "not relevant” the child' s views with
respect to the critical issues that the judge had to resolve
Therefore, | conclude that the circuit court erred in proceedi ng
when the <child' s court-appointed counsel failed to appear.
Furthernore, ny reading of the Pakistani court orders convinces ne
that the Pakistani courts did not apply the "best interests of the

chil d" standard. As a result, the orders are not entitled to

comty. Accordingly, | would reverse.

l.

The circuit court properly appointed an attorney to represent
and protect the interests of twelve year old Mahak Malik, who is at
the center of the controversy. Consistent with this Court's
directive in Mlik, evidence was presented on remand regarding
Paki stani child custody law and its application in this case.

| nexplicably, Mahak's attorney failed to note on her cal endar
the date of the hearing and did not appear either at the trial or
at the «closing argunents that were held on another day.
Nonet hel ess, the trial judge elected to proceed without the child's
attorney. The majority holds that the issue of whether the trial
judge erred in doing so is not preserved for our review, because
appellant did not make a tinmely objection. Even if the issue were

preserved, the mgjority concludes that the trial judge did not err,



because "the interests of the parties' child were not the focus of

the remand hearing."” | disagree.

A

In concluding that the counsel issue is not preserved, the
maj ority has m sconstrued Md. Rule 8-131(a). It provides that,
ordinarily, we will not review a non-jurisdictional issue "unless
it plainly appears by the record to have been raised in or decided
by the trial court. . . ." (Boldface added). The use of the word
"or" plainly indicates that the rule's requirenent is disjunctive,
not conjunctive. Therefore, an issue is preserved for our review
if it was either raised by a party or decided by the court.?

This interpretation of the rule is consistent with its
purpose. The rule is intended "to ensure fairness for all parties
in a case and to pronote the orderly admnistration of the law'"
Brice v. State, 254 Md. 655, 661 (1969), quoting Banks v. State,

203 Md. 488, 495 (1954). By requiring counsel to object, see Bel

15 The present |anguage of the rule contrasts with earlier
versions that required an issue to have been both raised and
decided by the lower court, with certain exceptions not pertinent
here, in order to be preserved. See Rules 885, 1085 (repeal ed).
For example, Rule 1085, which governed appeals to this Court,
stated in pertinent part: "This Court will not ordinarily decide
any point or question which does not plainly appear by the record
to have been tried and decided by the lower court."” But a 1989
rul e change substituted the word "or" for the word "and." Thus,
three of the cases that the majority cites to support its position,
Medl ey v. State, 52 Md. App. 225, 231 (1982); Tichnell v. State,
287 M. 695, 713-14 (1980); Dresbach v. State, 228 M. 451, 453
(1962), are inapposite, because they were decided before this
critical rule change.
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v. State, 334 M. 178, 189 (1994), the judge is on notice of an
al l eged error, and then has an opportunity to correct it. See
Clayman v. Prince Ceorge's County, 266 M. 409, 416 (1972);
Robi nson v. State, 66 M. App. 246, 254-55 (1986). VWhat is
critical, then, is the judge's opportunity to consider an issue.

Lawyers do not commit error. Wtnesses do not commt

error. Jurors do not conmt error. The Fates do not

commt error. Only the judge can commt error, either by
failing to rule or by ruling erroneously when called
upon, by counsel or occasionally by circunstances, to

make a ruling.

DeLuca v. State, 78 M. App. 395, 397-98 (1989) (enphasis
suppl i ed).

In this case, the court was called upon to rule by the
circunstances presented. Cearly, the counsel issue was deci ded by
the circuit court. The record reflects that, at the begi nning of
t he hearing, the judge noted that Mahak's counsel was not present.
Nevert hel ess, he expressly decided to proceed. Thus, under the
pl ain | anguage of Rule 8-131(a), the issue is preserved for our
revi ew.

The case of John O v. Jane O, 90 Md. App. 406 (1992), on
which the mjority relies to support its position of non-
preservation, is inapposite. There, counsel for the child appeared
at the hearing and asked to be excused. Al of the parties then

affirmatively consented to the absence. Mor eover, although the

Court said that the father had not "raise[d]" the issue in the



circuit court, the Court did not discuss whether the issue had been
"deci ded. "

Pernmeating nuch of the majority's analysis is the claimthat
appellant did not tinely object. Wile there are provisions of the
Maryl and rules requiring a party to object as soon as the grounds
becone apparent, these rules, by their terns, apply to objections
to the adm ssion of evidence.!® |In contrast, Rule 2-517(c), which
governs "objections to other rulings or orders,” states:

For purposes of review by the trial court or on appeal of

any other ruling or order, it is sufficient that a party,

at the tinme the ruling or order is made or sought, makes

known to the court the action that the party desires the

court to take or the objection to the action of the
court.
(Enphasi s supplied).

The plain |anguage of Rule 2-517(c) suggests that a tinely
objection is "sufficient." But a "sufficient" condition is
different from a "necessary" condition. The difference in
phraseol ogy between Rule 2-517(c) and Rule 2-517(a) indicates that
the choice of words was no accident. If the drafters wi shed to

require tinely objections to rulings other than ones concerning the

adm ssion of evidence, they obviously knew how to do so.

1 For exanple, Rule 2-517(a) provides such a requirenment for
objections to the adm ssion of evidence in a civil case, and Rule
4-323(a) provides a simlar requirenent for crimnal cases. Rule
2-517(a) states, in pertinent part: "An objection to the adm ssion
of evidence shall be nmade at the tine the evidence is offered or as
soon thereafter as the grounds for objection becone apparent.
O herwi se, the objection is waived." (Enphasis added).

-4-



| am also troubled by the mpjority's apparent view that a
mnor child' s rights in a custody case may be readily forfeited
through the inaction of a par ent . In this child custody
mael strom the child s rights should not depend on whether a parent
made a tinely objection. Even in the context of child support
cases, parents cannot bargain away their children's rights.
St anbaugh v. Child Support Enforcenent Adm nistration, 323 Ml. 106,
111 (1991); Shrivastava v. Mates, 93 M. App. 320, 327 (1992);
Li eberman v. Lieberman, 81 Md. App. 575, 588 (1990). By anal ogy,
Mahak's right to an attorney at the very hearing that would
determ ne her future should not be washed away nerely because her
nother did not tinely conplain. That result ignores the principle
that, notwithstanding any failure to object, the "parens patriae
power of the equity courts is plenary to afford m nors whatever
relief may be necessary to protect their best interests.” \Wagner
v. Wagner, __ MI. App. ___ (No. 608, Sept. Term 1995, filed Feb.
6, 1996), slip op. at 40.

The reasoning of the Court of Appeals in In re
Adoption/ Guardi anship No. A91-71A, 334 M. 538, 557 (1994), and
Washi ngt on County Dept. of Social Services v. Cark, 296 Md. 190,
199- 200 (1983), is persuasive. The Court determned that no
obj ecti on was necessary to preserve the issue of a court's failure
to appoint independent counsel for the <child, because the
appoi nt nent of counsel was statutorily mandated. The Court al so

noted that the mnor child was unable to object. Certainly, these
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cases are distinguishable, because they involved an adoption and a
guardi anship, and the trial courts failed altogether to appoint
counsel . But to one in Mhak's position, this is a distinction
w thout a difference. The effect of the circuit court's decision
is that Mahak's voice was sil enced.
B

| also disagree with the majority's conclusion that, even if
the issue were preserved, the circuit court did not abuse its
di scretion in proceeding without her attorney. At the conclusion
of the evidentiary hearing, the trial judge stated, inter alia,

that the child' s position was "not rel evant," because the hearing
concerned only the two issues specified in our mandate in Malik.
Consequently, the trial court concluded that it was "not at a point
where the child' s position is to be taken into consideration.” 1In

adopting this view, the majority states that the "interests of the
parties' child were not the focus of the remand hearing," that "the
remand hearing was not for the purpose of determning the ultinmate
issue of the child' s best interests,” that "the matters for which
t he presence of the child s counsel would be necessary were not yet

at issue..." and that the remand hearing was only an "early stage"
of the proceedi ngs.

The majority msconstrues the vital role of Mahak's counsel at
the evidentiary hearing and overl ooks the child' s fundanmental right
to participate, as a party; that right, in Mahak's case, could only

be exercised through counsel. Moreover, the issues set forth in
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our mandate in Malik were the dispositive issues in the case

| ndeed, the outcone would determ ne Mihak's fate -- whether she
would remain in the United States with her nother, with whom she
has resided here since 1990, or whether she would be returned,
agai nst her w shes, to Pakistan and to a father she apparently
feared. Consequently, the hearing was not nerely an "early stage"
of the proceedings; the trial court's ultinmate resolution of the
comty issue would necessarily turn on what occurred at that
hearing and, if its ruling is upheld, it wll be the only hearing
of significance. |In this light, Mahak's position was exactly what
was relevant, and it is a travesty to concl ude ot herw se.

The relevance of the child' s position and the fundanenta

i nportance of counsel's role are underscored by the function of the
child s counsel in an acrinonious custody dispute. M. Code Ann.,
Fam Law ("F.L.") 8 1-202 (1991), authorizes the circuit court to
appoint counsel for a child to provide the court wth an
"i ndependent anal ysis" of the child s position. John O v. Jane
O, supra, 90 Md. App. at 436. Indeed, "[t]he purpose of § 1-202
is to afford the court an opportunity to hear from soneone who wl |
speak on behalf of the child." Id., 90 M. App. at 435-36
(citation and internal quotation marks omtted). The statute thus
recogni zes that the interests and positions of the parents in these
cases are not necessarily congruent with those of the children, and
that the child is entitled to an advocate who wi |l chanpion the

child' s position.



The case of Levitt v. Levitt, 79 Ml. App. 394, cert. denied,
316 Md. 549 (1989), is noteworthy. There, we held that a tria
court was required to appoint counsel for a child in a custody
nodi fi cation proceeding, although no party had apparently ever
noved for the appointnment of counsel. Id., 79 Md. App. at 403-04.
In nmuch the same way, w thout the presence of her counsel, Mhak
was not heard. \Wile Mahak and her counsel wanted the court to
deny comty, Mhak's counsel was unable to attenpt to elicit any
evi dence to denonstrate that the Pakistani courts had not applied
the best interests test. Through the questioning of wtnesses, the
i ntroduction of evidence, and argunent, her counsel m ght have been
able to persuade the court to adopt the child' s position that the
Paki stani court decisions were not entitled to comty.

Nunmer ous cases in other jurisdictions have recognized the
i nportance of actual participation by the child s counsel in
custody battles. The Montana Suprenme Court's decision in In re
Marriage of Kraner, 580 P.2d 439 (Mont. 1978), for exanple, is
instructive. That court held that the judge erred in deciding a
custody issue in a divorce proceedi ng when appoi nted counsel for
the children did not participate in any of the hearings. What the
court said, 580 P.2d at 445, is pertinent here:

The purpose of the statute [authorizing trial courts to

appoi nt i ndependent counsel for children] is to provide

the children with an advocate who will represent their

interests and not the parents' interest. This neans that

the attorney is not to take a passive role in the hearing
on custody. He should represent the children actively
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and present to the court all the evidence he can marshal
concerning the best interests of the children.

See also, J.AR v. Superior Court, 877 P.2d 1323, 1331 (Ariz. C.
App. 1994); G S v. T.S., 582 A 2d 467 (Conn. App. C. 1990) (court
commts plain error if it fails to appoint independent counsel for
children involved in custody dispute that involved allegations of
sexual abuse); In re Marriage of Barnthouse, 765 P.2d 610 (Colo.
Ct. App. 1988), cert. denied sub nom Barnthouse v. Barnthouse, 490
U S 1021 (1989) (child's attorney should take an active role in
presenting evidence); Veazey v. Veazey, 560 P.2d 382, 390-91
(Al aska 1977).

Wt hout question, Mhak's attorney did not fulfill her
responsibility when she failed to participate at the hearing or at
cl osing argunents. Wile the dereliction was undoubtedly
accidental and unintentional, Mhak should not be forced to bear
t he burden of the error. W should be mndful of what the D strict
of Colunbia Court of Appeals said in Jones v. Roundtree, 225 A 2d
877, 878 (D.C. 1967), albeit in a different context: "W are
hesitant . . . to visit the sins of an attorney on his client,
especially when that client is a mnor."

C.

In determning that the circuit court did not err in
proceedi ng wi t hout Mahak's counsel, the majority states that "[t] he
child' s attorney could not have offered anything neaningful in

addition to what appellant's counsel already presented.™ In



support of its conclusion, the majority relies on the assertion of
child s counsel that she woul d not have presented anything hel pful
even if she had been at the evidentiary hearing. My concern is
obvi ous; however innocent counsel's mstake was in failing to
appear, the child' s attorney has a substantial self-interest in
mnimzing the resulting harmto her client. Indeed, in spite of
her client's position and her own position opposing comty, she
appeared at the appellate argunent as an appell ee and submtted an
appel l ee's brief. An acknow edgenent by her that her presence
woul d have made a difference in the outconme woul d be tantanount to
an adm ssion of mal practi ce.

In ny view, Mahak was tangibly prejudiced by her counsel's
failure to participate.! Included in appellant's appendix were
reports from Dr. Leon Rosenberg, who exam ned Mahak during the
pendency of the circuit court proceedings. His reports purport to
show t hat Mahak was extrenely fearful of her father. The majority

says that the reports are irrelevant and "extraneous," because the

7 The majority cites Velez v. State, 106 Mi. App. 194 (1995),
to support its conclusion on the prejudice issue. Velez is not on
point. Velez concerned the trial court's election to proceed at
pretrial suppression hearing in the absence of counsel. The
hearing here, by contrast, was tantanmount to a trial on the nerits.
Mor eover, our decision in Vel ez depended not only on the fact that
t he decision did not affect the outconme, but also on the fact that
several safeguards existed to protect the defendant. See id. at
216-17. First, the defendant's counsel m ssed the testinony of
only one collateral wtness. ld. at 211. Al so, counsel for
anot her defendant took "copious"” notes for absent counsel. | d.
Moreover, and nost inportant, the court gave counsel the
opportunity to review the testinony and deci de whet her he wi shed to
recall the wtness for cross-exam nation. ld. at 212. Qur
decision in Velez was thus highly fact-sensitive.
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circuit court was not conducting a best interests hearing; it
agrees wth appellee that, since the reports were not admtted
bel ow, they cannot be considered here. That is precisely the
poi nt . Because child's counsel was not present, she could not
attenpt to introduce the reports. Had the reports been introduced,
Mahak's counsel could have relied on them to show inportant
deficiencies in the Pakistani proceedings and to highlight what was
not done or considered there. Thus, the reports would have
advanced the child's claimthat, by failing to consider or address
Mahak' s fear of her father, the Pakistani courts did not apply the
best interests standard.

The only way to show prejudice is to denonstrate what Mhak's
counsel could have done had she participated at the hearing. The
majority's reasoning is thus circular -- it declares that there is
no evidence of prejudice from counsel's failure to appear, and
simul taneously it strips appellant of the ability to establish such
prejudice. This circuitous approach neans that a court's decision
to proceed w thout counsel may never be reversible error, because
practically the only way to establish prejudice is to go beyond the
record and show what counsel could have introduced if he or she had
participated in the hearing. In this regard, | find conpelling the
Court's comment in Town of Sonmerset v. Montgonery County Board of
Appeal s, 245 M. 52 (1966). In considering whether actual
prejudi ce nust be shown to establish a denial of procedural due

process, the Court said, "It would be a nockery of justice to hold
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t hat a person cannot conplain of the denial of the right to cross-
exam ne unl ess he can show what the result of the cross-exam nation
woul d have been; that result is often as unexpected as it is
revealing." 1d., 245 Md. at 66. Cf. Wagner v. \Wagner, supra, slip
op. at 19 ("there is no requirenent that actual prejudice be shown
before denial of due process can be established").

In a footnote, the majority also asserts that a remand woul d
acconpl i sh nothing except "to all ow appellant a second bite at the
apple.”™ Mhak is not a casual bystander in these proceedings. "W
are not here dealing with chattels.” Krebs v. Krebs, 255 Ml. 264,
266 (1969). She is a young girl who will be profoundly affected by
the outcone of these proceedings. Whet her a remand gives the
nmot her a second bite at the apple is not the point; a remand woul d
gi ve Mahak her only real bite. Fundanmental fairness requires no
| ess.

In sum | cannot accept the majority's view that the child's
position was not conprom sed. Wthout counsel, Mahak's position
was neither articulated nor considered with respect to the critical
and conpl ex issues that were determnative of her future. The fact
that Mahak was unable to have her interests represented in a
proceedi ng, the outcome of which will have a col ossal inpact on her

life, is, in my view, "prejudice" enough.
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| disagree with the majority's conclusion that the Pakistan
court orders show that the courts there applied the best interests
standard. The majority adnonishes that, in analyzing the issue, it
is inportant "to keep [our] eye on the ball." | respectfully
submt, however, that, in its ultimte analysis of the Pakistan

court orders, the magjority strikes out.

A

As a threshold matter, | note that there is some confusion in
the record as to whether the circuit court actually found that the
Paki stani courts had applied the best interests of the child
standard. In his oral ruling at the conclusion of the hearing, the
trial judge stated: "The court is persuaded that, while the courts
of Pakistan did not apparently apply the best interest of the child
standard to their decision, it is only because the nother and the
child were not present in person to substantiate the nother's
al l egations.” (Enphasi s supplied). He later stated: "I am
persuaded that, if the child and the nother had been present, the
law of Pakistan requires their courts to give paranount
consideration to the best interests of the child." (Emphasi s
suppl i ed). These statenents indicate that the circuit court
actually found that the Pakistani courts had not applied the best
interests of the child standard. This view is supported by the
fact that, when counsel asked the court whether the proposed order

to be submtted by counsel should contain the court's findings, the
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judge replied: "I don't think the findings need to be expressed in
the order. The findings are on the record.”

Nevertheless, in its subsequent witten order, the court
stated that appellant had "failed to prove [that] the Pakistan
court did not apply the "best interest of the child standard."
Thus, there are flatly contradictory findings on the record. It is
not dispositive that the finding favorable to appellee is in a
witten order executed subsequent to the court's oral rulings. As
the Court of Appeals stated in Davis v. Davis, 335 Md. 699, 713
(1994), "the subsequent issuance of a formal witten order does not
preclude a finding that judgnent was actually orally rendered on an
earlier date."

The problem of the contradictory findings is not nerely of
academ c concern; it is crucial with respect to the appropriate
standard of review. W nust determ ne whether the circuit court's
factual conclusions are clearly erroneous. Qur decision hinges on
whi ch decision is subjected to that test. To say that the circuit
court's finding that the Pakistani courts applied the best
interests of the child test is not clearly erroneous is conpletely
different fromsaying that its finding that the Pakistani courts
did not apply the best interests of the child test is clearly
erroneous.

It is also significant that the trial court orally suggested
that the Pakistani courts did not apply the best interests of the

child standard, al beit because appellant and Mahak did not appear
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i n Pakistan. Wiile the trial court my have neant to blane
appellant for the Pakistani court's action, it is the underlying
finding that is critical. We expressly said in Malik that the
Paki stani decisions are not entitled to comty if the Pakistan
courts did not apply the best interests of the child standard.
Mal ik, 99 M. App. at 533-534. W did not say that, if the
Paki stani courts failed to apply the proper standard because the
nmot her did not appear, comty is warranted.

The majority mnimzes this concern when it calls the court's
initial finding "a single coment regarding the |lack of evidence
before the Pakistani court from which it could apply the best
interests standard.” But the circuit court did not sinply refer to
a "lack of evidence." To the contrary, it initially found that the
Paki stani courts had not applied the best interests standard.
Further, that "single coment"” happens to be a finding on the
paranount issue of this case.

As it is unclear what the circuit court found, we should not
be forced to speculate, particularly when the future of a child is
at st ake. If we cannot clearly determne what the trial judge

meant, at a mninum a remand for clarification is required.

B
Mal i k makes clear that a cardinal question is whether the
Paki stani courts applied the best interests of the child standard.

The Paki stani opinions certainly contain phraseol ogy that sounds
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like a best interests standard. But careful review of the
Paki stani orders makes clear that the Pakistani courts did not
apply the best interests standard within the neaning of Maryl and
| aw.

In Queen v. Queen, 308 Md. 574 (1987), the Court defined the
best interests standard:

"For the purpose of ascertaining what is likely to be in

the best interests and welfare of a child a court may

properly consider, anmong other things, the fitness of the

persons seeking custody, the adaptability of the

prospective custodian to the task, the age, sex and

health of the child, the physical, spiritual and nora

wel | -being of the child, the environnment and surroundi ngs

in which the child will be reared, the influences |ikely

to be exerted on the child, and, if he or she is old

enough to nmake a rational choice, the preference of the

child. 2 Nel son, Divorce and Annulnent, 8§ 15.01 (2nd

ed., 1945). It stands to reason that the fitness of a

person to have custody is of vital inportance. The

par anmount consi derati on, however, is the general overal

wel | -being of the child."
ld., 308 Mi. at 587-88, quoting Hild v. Hld, 221 M. 349, 357
(1960) .

In addition to the factors enunerated in Queen, we added in
Best v. Best, 93 M. App. 644, 655 (1992), that the trial court
should also consider "length of separation from the natural
parents,"” "potentiality of maintaining natural famly relations,"”
"material opportunities affecting the future of the child," and
"prior voluntary abandonnment or surrender." Best, 93 Ml. App. at
656- 657. See al so Montgonery County Departnent of Social Services
v. Sanders, 38 Md. App. 406, 419-21 (1978). | amunable to find

any contenporary authority suggesting that the best interest

-16-



standard conpels a custody award adverse to a parent who, w thout
violating a court order, nevertheless |leaves or flees the hone
jurisdiction with the child who is the focus of the custody battle.

Nunmer ous cases in Maryl and enphasi ze the overridi ng inportance
of the best interest standard. Indeed, we recently reiterated that
the best interest standard is "the dispositive factor on which to
base custody awards." \Wagner v. Wagner, supra, slip op. at 37
(enmphasis in original). Moreover, in Taylor v. Taylor, 306 M.
290, 303 (1986), the Court said that the best interest of the child
is "the objective to which virtually all other factors speak." See
al so Robinson v. Robinson, 328 M. 507, 519 (1992) (the best
interest standard is the "primary concern"); MCready v. MCready,
323 Md. 476, 481 (1991) (best interest test is the "appropriate
standard" to determ ne custody); Ross v. Hoffman, 280 Md. 172, 175,
178 (1977) ("the best interest standard control s" custody dispute
and is "always determnative"); Fanning v. Warfield, 252 Md. 18,
24 (1969) (best interest standard is the "ultimate test"); D etrich
v. Anderson, 185 Md. 103, 116 (1945) (the best interest standard is
"of transcendent inportance"); Shunk v. Wl ker, 87 M. App. 389,
396 (1991) ("The guiding principle of any child custody decision,
whether it be an original award of custody or a nodification
thereof, is the protection of the welfare and best interests of the
child"); Kramer v. Kraner, 26 Mi. App. 620, 623 (1975). Bearing in
m nd the undisputed inportance of the best interest standard, |
turn to a review of the Pakistani orders in issue.
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In the opinion of the Court of Vth Senior CGvil Judge at
Karachi East, issued Cctober 23, 1991, the judge awarded custody to
\V/ g Mal i k because appellant renmoved the child from the
"constructive custody" of her father and "the father cannot
exercise his control” over the child. The court then cited a
previous case for the proposition that "by renoving the mnor to
U S. A the defendant has deprived the mnor child of an opportunity
to nmeet her father, which neans that she has done sonething
[injurious] to the nental and [e] notional well-being of the m nor,
and thereby has lost the right of H zanat." Those were the only
reasons that the court gave in support of its concl usion.

Noti ceably absent is any discussion or findings as to the
fitness of either parent. Nor is there any consideration of the
wel | -being of the child or the standard of |iving or surroundi ngs
i n which Mahak woul d be reared. Further, the court did not attenpt
to ascertain the desires of Mahak, who was then eight years old,
ei ther through appointnment of an attorney for her or through
counsel for the parties. This is in spite of the fact that 8§ 17(3)
of the Pakistani Guardians and Wards Act ("the Act") allows the
court to consider the preference of the mnor "if the mnor is old
enough to forman intelligent preference.”

It is also significant that there was no effort by the
Paki stani court to appoint an attorney for Mahak. Considering the

i nportance of independent counsel for children in contested custody
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di sputes, supra at 6-8, this failure offends the procedure of
Maryl and courts.

In its recitation of facts, the Pakistani court noted
appellant's allegations that her former husband "is ad[d]icted of
Al cohol and tranquilizers and the said habits made him unable to
deal with daily life and discharge his obligation to | ook after the
wel fare of [appellant] and the mnor" and that M. Mlik

used to extend threats of dire consequences to the

[ appel lant] and al so used to threat[en] to snatch away

the mnor fromthe [appellant]. Due to said threats the

m nor started awakening at night time and used to utter

wor ds " Bachao Bachao.' In order to save the mnor from

unpl easant at nosphere and in the welfare of the mnor the

[ appel lant] left Karachi for U S A along with the

m nor. ...

Yet the court failed to investigate, consider, or resolve the
nmot her's serious allegations of appellee's substance and donestic
abuse. As the majority concedes, Justice Dogar, appellee's expert
w tness, "opined that the Pakistani court did not consider
appellant's allegations,” because she failed to appear.

Al t hough appellant did not personally appear in Pakistan to

present the allegations of abuse,® it is extrenely unlikely that

18 Appel | ant explained that she failed to return to Pakistan
because, given her status as an adulterer, she could be severely
puni shed. In view of Pakistani and Islamc |laws and traditions,
which the majority thoroughly reviewed, the nother al so apparently
recogni zed that the proceedings in Pakistan would likely result in
an award of custody to the father, notw thstanding her clainms of
abuse. Cf. Hanke v. Hanke, 94 Md. App. 65, 72 (1992) ("Were the
evidence is such that a parent is justified in believing that the
ot her parent is sexually abusing the child, it is inconceivable
that the parent wll surrender the child to the abusing parent
wi t hout stringent safeguards....").
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a Maryland judge would sinply award custody of a child to a parent

accused of abuse or m sconduct, nerely because the other parent

fails to appear. Rather, the judge would attenpt to ascertain the
validity of the clains, in order to safeguard the well-being of the
child. See John F. Fader Il & Richard J. G lbert, MRYLAND FAMLY LAW
8§ 5-8 (2nd ed. 1995).

To be sure, an investigation is not statutorily required. See
Powers v. Hadden, 30 Md. App. 577, 587 (1976). There are, however,
ci rcunst ances when our courts have recogni zed that an investigation
is warranted, to enable the court to fulfill the m ssion of doing
what is best for the child. See Cuellette v. Quellette, 246 M.
604, 608 (1967) ("we think that the determ nation of the [custody
i ssue], due to the ages of the children, should have been deferred
until after a qualified agency had nmade an investigation for the
chancellor. . . ."); Jester v. Jester, 246 M. 162, 171 (1967).
See al so Shanbarker v. Dalton, 251 M. 252, 259 (1968). In the
face of appellant's allegations, which were known to the courts,
t he Pakistani court should have sought to assure the child's
safety. See Ross v. Hoffman, supra, 280 M. at 176, citing
Dietrich v. Anderson, supra, 185 Md. at 118 ("a court of chancery
stands as a guardian of all children and may interfere...in any way
to protect and advance their welfare and interests”). Appellee's
denial of the accusations is not a substitute for an independent

i nvesti gati on.
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In ny view, the Pakistani court order fits squarely within the
analysis of Al -Fassi v. Al -Fassi, 433 So.2d 664 (Fla. Dist. C
App. 1983), which we discussed favorably in our opinion in Mlik,
99 Md. App. at 534. There, Florida's internedi ate appellate court
declined to grant comty to a Baham an court order that awarded
custody to a father to avoid the risk of the children's becom ng
“"l'ittle Americans,” of "losing the cultural heritage of Saudi
Arabia," and of losing their royal inheritance. 433 So.2d at 665-
66, 668. The court reasoned that the Baham an decree was not
entitled to comty because it did not conformto Florida's public
policy of basing custody decisions on the best interests of the
children. 1d. at 668. The Florida court particularly noted that
t he Baham an court had not considered all the factors in Florida's
best interests of the child test:

Section 61.13(3), Florida Statutes (1981) states that the
court shall consider and evaluate all factors affecting
the best interests of the child, and enunerates sone of
the significant factors. There are conspicuously
m ssing, anong the factors considered by the Baham an
court, the follow ng considerations of Section 61.13(3):
(1) length of tinme the children lived in a stable
envi r onnent and the desirability of mai nt ai ni ng
continuity; (2) education of the children; (3)
psychol ogi cal stability of the parents based on conpetent
evidence; and (4) physical health of the parents.
Al t hough the decree purports to have considered the best
interests of the children, little evidence based on those
interests, as set out by statute, was presented to the
court. The factor focused on by the Baham an court was
the "risk"” of losing the inheritance of royalty if the
children were raised as "little Anericans.” Comty mnust
give way to the interests of the state in exercising
parens patriae jurisdiction over the child with the
obj ective of protecting the recogni zed best interests of
the chil d.

-21-



ld., 433 So.2d at 668 (enphasis supplied).

Li ke the Baham an court order at issue in Al-Fassi, the
Paki stani court order, which professes concern for the "wel fare" of
the child, nonetheless gives no indication that it considered al
of the best interest factors. Rather, the court nerely said that
custody bel onged with the father because appellant had interfered
wth the father's right to "control" the child. The court appeared
to indul ge a conclusive presunption that appellant's interference
with M. Mlik's ability to see his daughter neant that custody
bel onged with M. Malik. That is not the application of the best
interests of the child test, as we have defined it. As the Court
stated in In re Adoption/ Guardi anship No. A91-71A, supra, 334 M.
at 561, "the controlling factor . . . in adoption and custody cases
is not the natural parent's interest in raising the child, but
rat her what serves the best interests of the child."

The judgnment of the Court of 11l Additional District Judge at
Karachi East, to which Ms. Hosain appealed the previous court's
ruling, is equally flawed. The nother's denial of the father's
access to the child, and the near total enphasis on the father's
"right" to "control"™ the child, were apparently the primary grounds
on which the court based its decision. Like the |ower court, the
appellate court focused alnost exclusively on M. Hosain's
interference with M. Malik's rights of "constructive custody" or

"control ."
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In affirmng the award of custody to M. Milik, the court
said: "The fact that the mnor has been renoved fromthe access of
the father. The nother has | ost her right of hizanat of the m nor
who is under |aw deened to be in constructive custody of [the]
father therefore the nother has |lost right of hizanat. . . ." The
court also made statenents that the "father should be deened to be
in constructive custody of the mnor" and

the right of a Mhammdan nother of the custody of a

mnor is subject to the control of the nother [sic; from

the context it appears that the court or translator neant

to say "father"] and if she takes away the m nor agai nst

the wishes of the father to a place where [the] father

cannot exerci se supervision and control she acts w thout

authority and her taking away the mnor anounts to
removal of the mnor fromthe custody of the father.

The legal authority on which the court based its decision
further establishes the apparent conclusive presunption that the
mother's interference with the father's control of the child was
the basis of the custody decree. The court quoted fromthe case of
PLD 1967 Lahore 382 Mst. Churagh Bi bi v. Khadi m Hussai n:

"I'f a woman who has the hizanat of a ch[i]ld denies the

father of the child, who is under Muslim |l aw his or her

natural guardian, access to the child, she nust be
considered not only to have renoved the child fromthe

constructive custody of the father, but also to have done
somet hing which is against the welfare of the mnor...."

Appel lant's all egations of abuse are included in the court's
opi ni on:

It is also contended that during the time they I|ived
separately since both of the houses happened to be nearer
to each other the [appellee] in a drunk position used to
visit the appellant and extended threats of dire
consequences for life of the appellant and used force to
snatch away the m nor daughter to coerce the appellant to
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accept the [appellee] and to go according to his w shes.

This al so badly affected the mnd of the m nor who used

to get up during night hours and cried "BACHAO BACHAO

due to the aggressive behav[ior] and nmaltreatnent at the

hands of the appell ee.

But, again, there is no indication that the court considered these
serious allegations or took the | ower court to task for failing to
do so. Fromthe foregoing, it is clear that the appellate court
did not truly apply the best interests of the child test any nore
than the | ower court had.

The anal ysis of the Court of Vth Senior District Judge/ AS) &
R C. at Karachi East, dated August 10, 1993, is concededly cl oser
to the best interests of the child standard. Nonetheless, while
the court paid |ip service to sonething that sounds |ike a best
interests of the child standard, it still did not apply that
st andar d.

I n awardi ng custody to appellee, the court reasoned that M.
Hosain had "forcibly renoved the custody of the mnor M a]hak Mlik
fromthe custody of" the father, that Ms. Hosain was "living a sin
Iife acconmpani ed by her lover," and that M. Mlik was the "natural
guardi an" of the child. It added that the nmother lived in "an
uni slam c society [which] will not be in the welfare and well|l being
of the mnor daughter,” while M. Mlik was "a business man |iving
inan Islamc society wwth a noral character.” Al though the court
mentioned that Ms. Hosain had a child with her paranour, who is now

her husband, it did not consider or address Mdahak's interest in

remaining with her half-sibling. This is inconsistent with the
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policy in Miryland that courts should avoid the separation of
siblings. See Hadick v. Hadick, 90 Ml. App. 740, 748-49, cert.
deni ed, 327 Ml. 626 (1992).

Overall, the Pakistani court's discussion anounts to
conclusory statenents. As with the Baham an court order at issue
in Al-Fassi, supra, there is no indication of a weighing of the
various factors enbodied in our best interests test, or a
consideration of the child s need for stability. See MCready v.
McCr eady, supra, 323 Md. at 481 ("The desirability of maintaining
stability in the life of a child is well recognized...."); Cf.
Krebs v. Krebs, supra, 255 M. at 266-67 ("Frequent change of
cust ody does not contribute to that feeling of security essenti al
to the nental well being of growing children"); Jordan v. Jordan,
50 Md. App. 437, 443, cert. denied, 293 M. 332 (1986) ("'[T]he
stability provided by the continuation of a successful relationship
with a parent who has been in day to day contact with a child
general |y far outwei ghs any all eged advant age whi ch m ght accrue to
the child as a result of a custodial change.'” [Ctation omtted]).
Rat her, the court said only that (1) Ms. Hosain denied M. Mlik
access to Mhak; (2) M. Hosain was living a sinful life by
cohabiting with a paranour; and (3) Mahak would be living in an
"unislam c society.” Those reasons do not constitute application
of the best interests of the child test.

As for the first reason, Ms. Hosain's denial of M. Milik's

access to Mahak sounds |ike the father's-right-to-control rule on
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whi ch the other courts relied. As for the second reason, the court
was certainly entitled to consider that M. Hosain lived with
anot her man, and had a child with him out of wedlock. But the
court never established the correlation between that conduct and
Mahak' s best interests. It is settled policy in Maryland that the
fact of adultery should be considered "only insofar as it affects
the child s welfare.” Davis v. Davis, 280 M. 119, 127 (1977).
Accord Swain v. Swain, 43 Ml. App. 622, 628, cert. denied, 286 M.
754 (1979); Draper v. Draper, 39 Ml. App. 73, 79 (1978). Finally,
t he Pakistani court's reference to Mahak's living in an "unislamc
society" is remniscent of the facts of Al-Fassi, in which the
Baham an court had awarded custody to the father on the grounds of
the risk of the children's becoming "little Americans,"” of "losing
the cultural heritage of Saudi Arabia,"” and of |osing their royal
i nheritance. 433 So.2d at 665-68.

Moreover, |ike the previous courts, the allegations of
substance and donestic abuse were not considered, although the
court stated in its opinion:

It is further stated by [appellant, in her witten

statenent] that [appellee] is addict of snoking joints,

in the habit [of] consum ng al coh[o]l and al so addict of

using tranquilizers, which fact was transpired upon her

after the marriage. And due to above addiction, the
health of [appellee] is totally wecked and his mnd is

unable to deal with his daily Iife, therefore, he cannot
| ook after the welfare of the m nor.
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Consi deration of these serious charges, regardl ess of whether the
accuser appears, is essential to a neaningful application of the
best interests test.

Certainly, I do not intend in any way to criticize Pakistan
| aws, nores, culture, or custons. Mreover, like the mgjority, I,
too, recognize that Islamis "one of the world s ol dest and | argest
religions.” But we were clear in Malik that, unless the Pakistan
courts applied the best interests standard, comty was not
appropri at e. The Pakistani courts' wuse of phrases such as the
"wel fare of the mnor" does not constitute the application of the
best interests of the child standard. These words are, after all,

only | abel s.

[T,
The majority accuses Ms. Hosain of bringing this unfortunate
situation upon herself and her child through her "inproper conduct"
in |l eaving Pakistan and "absconding" to Maryland.?® It terns her

actions a "brazen disdain for the rule of law," and nentions her
"adul terous"” relationship with her current husband.

Ms. Hosain did not unlawfully abscond from Pakistan wth
Mahak. Early in the opinion, the mpjority acknow edged that

appel l ant | eft Pakistan before, and not after, appellee was awar ded

1 1 am not, as the mmjority seens to suggest, condoning
parents who flagrantly disobey court orders or unlawfully bring
their children to Maryland, "secrete" them and then apply for
custody on the ground that the child has bonded with the abscondi ng
par ent .
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custody. Thus, when Ms. Hosain cane to this country, she was not
under any | egal conpulsion to remain in Pakistan or to relinquish
custody of Mahak. In essence, she cane as an immgrant to our
nation of inm grants. The mpjority's assertion that appellant
attenpted to use the Maryland court in "a conscious and apparently
calculated plan to circunvent the laws" of Pakistan is also
unf ounded. She, like many others, has resorted to our courts to
defend her current living arrangenent with her child, and to
contest custody orders from another country that, in her view, are
i nconsistent with this State's policy. She should not be chasti sed
for contesting the Pakistani decrees in the courts of the |and
where she now | ives, nerely because she and her child are Paki stani
by birth.

The majority al so suggests that the adoption of ny views would

sanction whol esal e "uprooting"” of children and would lead to the
influx to Maryland of parents seeking custody of children who have
been snatched, or trying to re-litigate issues that have been
determ ned by custody decrees of other courts. | certainly do not
want to be understood as encouragi ng such conduct. It is worth

noting that the Maryland General Assenbly and the United States

Congress have enacted | egislation to address these concerns. ? See,

20 According to appellant, the Hague Convention on the G vil
Aspects of International Child Abduction is the international
version of the UCCIA. The parties agree that Pakistan is not a
signatory to the Hague Convention. Moreover, appellant clains that
appel | ee' s expert conceded that Paki stan does not recogni ze child
cust ody awards issued by other nations.
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e.g., the UCCIA and the Parental Kidnapping Prevention Act, 28
US C 8§ 1738A. But we should not |ose sight of the fact that this
case concerns only one child.

| respectfully dissent.
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