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Rose Hoyle, Ruth MIller, Robert L. Sharp and/or Brother's
Place, Inc., trading as Martini's Bar, 1846-50 West Pratt Street,
Baltinore (appellants) filed a petition for judicial reviewin the
Crcuit Court for Baltinore Gty on February 23, 1996, seeking the
reversal of the January 25, 1996 decision of the Board of Liquor
Li cense Comm ssioners for Baltinore City (the Board). The Board
had ruled that appellants had violated Board RuE 4.01(a), which
prohibits the sale of alcoholic beverages to a mnor. The Board
assessed a $500 penalty, granting appellants the option to close
t he of fending establishnment for five days in lieu of the fine. On
June 13, 1996, after a hearing, the circuit court affirmed the
deci sion of the Board. W restate appellants' questions for review
as follows:

l. Did the Board interpret RuLE 4.01(a) as
i nposing strict l[tability upon any
licensee who sells alcohol to a mnor

under the age of twenty-one?

1. Does RUWE 4.01(a) incorporate a defense of
"due caution?"

1. WAs the Board's decision arbitrary,
capricious, or otherwse illegal?

We answer all three questions in the negative and affirmthe

circuit court.

FACTS

On August 30, 1995, Baltinore Cty Police Oficer Janes
O Donnell and Police Cadet Mark Hol den were assigned to visit as

many establishnents as possible to determne if al coholic beverages
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would be sold to an underage person. As an eighteen-year-old
Cadet, Holden was the "nole" of the operation. Pl ai ncl ot hed,
Hol den entered Martini's Bar while O Donnell waited outside.
Martini's Bar has two entrances. Holden initially entered by the
front entrance, where the bar was | ocated and packaged goods were
sol d. He attenpted to purchase alcohol, but was asked for
identification by the store clerk, Barbara Nail. Hol den then
turned and left the way he had cone in, reporting to O Donnell what
had j ust happened.

As they wal ked down the street, O Donnell and Hol den passed
t he second entrance to the establishnent. This entrance led to a
part of the establishnment that sold crabs and al cohol, known as
Martini's COrab House. Testinony during the Board hearing indicated
that the Crab House was separate from the bar. O Donnel
instructed Holden to enter the establishment through the Grab House
entrance.

| nside the Crab House, Holden attenpted to purchase beer.
Denni s Brown, an enpl oyee of Martini's, testified that Hol den asked
Patricia Younkis, another enployee, for a six-pack of Coors Light.
According to Brown, Holden |ooked "exactly |ike" a patron of the
Crab House who cane in regularly on Wednesday eveni ngs, the sane
night as the night in question. The store had asked this regul ar
patron for his identification before and, finding himof |egal age,
did not ask himfor identification any nore. Brown testified that

he m stook Holden for this patron and instructed Younkis to give
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Hol den the beer he requested. She did, and Hol den paid for the
beer with departnental funds and left.! Inmediately after, Hol den
and O Donnell went into the side entrance of Martini's Bar (Crab
House) and tol d the manager and Younkis that the establishnent had
violated the rules of the Liquor Board and that the Board woul d be
notifi ed.

Appel | ants requested a hearing when notified of the violation.
By letter dated October 30, 1995, appellant MIler, one of the
| i censees, advised the Board of appellants' intent to call as a
W tness the custonmer who all egedly resenbl ed Hol den. Because the
custoner was a student, MIler wote, appellants would probably
next see him during the comng Christmas vacation. Mller
requested that the Board schedule a hearing no earlier than the
| ast week of Decenber 1995. The Board granted the request by
schedul i ng the hearing for January 25, 1996.

At the hearing, the establishnment was represented by Marvin
MIler, the husband of Ruth MIler. Mrvin MIler was neither an
attorney nor a licensee. He stated that he was the manager of the
establishment. None of the |licensees attended the Board hearing.
Appel  ants' princi pal defense at the Board hearing was, as detail ed
supra, that both Brown and Younkis m stook Holden for a regular

customer whom they knew to be of |egal drinking age. At the

! Younkis testified to the sane effect as Brown, asserting
t hat Hol den appeared identical to a college student who canme in
regul arly between eight and nine o' clock on Wednesday eveni ngs for
beer and crabs.
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conclusion of the testinony, the Board i ssued an oral decision that
we reproduce here verbatim

For the record, the Board has heard
testinony with respect to a violation of the
Board's Rule 4.01(a), that is 1in effect
serving a mnor, that is sonmeone under 21
years of age. In this instance the mnor is a
police cadet; at the time of being served he
was 18 years of age. And he was served at
Brothers Place, Inc. trading as Martini's Bar,
| ocated at 1846-50 West Pratt Street.

The preponderance of the testinony, M.
Mller, is that in fact an 18-year old was
served,; regardl ess of the circunstances in
whi ch he was served he was served, which is a
violation. Therefore, we're going to assess a
penalty of $500 to be paid not l|ater than
February 1, which is next Thursday. If you
should like to close your place down, your
pl ace of business down for five days you may
do that effective February 2nd of 1996. You
may et M. Stansbury or the office know what
position you will take in this matter.

The <circuit court found that the Board's decision was

supported by substantial evidence and issued an order affirmng it.

STANDARD OF REVI EW

Judi cial review of agency action is narrow. United Parce
Service v. People's Counsel for Baltinore County, 336 Ml. 569, 576
(1994). A reviewng court nust exam ne whether the agency's
factual conclusions were reasonable; "this need not and nust not be
either judicial fact-finding or a substitution of judicial judgnent

for agency judgnment." Board of County Commirs v. Hol brook, 314 M.
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210, 218 (1988) (quoted source omtted). See al so Younkers v.
Prince George's County, 333 Ml. 14, 18 (1993); Bulluck v. Pel ham
Wod Apts., 283 M. 505, 513 (1978). An agency conclusion wll not
be uphel d upon review, however, if based upon an error of law. See
Ad + Soil, Inc. v. County Commrs of Queen Anne's County, 307 M.
307, 338 (1986). Thus, a reviewing court must pass on both the
legality of the decision and whether there was "substanti al
evidence" in the record to support the decision. Bal ti nore
Lut heran H gh School Ass'n v. Enpl oynent Sec. Adm n., 302 M. 649,
662 (1985).

An appellate court may scour the record for evidence to
support a trial court's judgnent, and may sustain that judgnent for
a reason plainly appearing on the record, even if the trial court
did not rely on that reason. Urerley v. People's Counsel of
Baltinore County, 108 MJ. App. 497, 504, cert. denied, 342 Ml. 584
(1996). W may only uphold the decision of an agency, however, if
the decision is "sustainable on the agency's findings and for the
reasons stated by the agency."” United Steelworkers of Anerica
Local 2610 v. Bethlehem Steel Corp., 298 M. 665, 679 (1984)
Bai nes v. Board of Liquor License Coormirs, 100 Md. App. 136, 143

(1994) .

ANALYSI S
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The only analysis apparent in the Board' s decision was the
foll ow ng sentence:
The preponderance of the testinony, M.
MIller, is that in fact an 18-year old was
served,; regardl ess of the circunstances in
whi ch he was served he was served, which is a
vi ol ati on.
We agree with appellants that, given the testinony elicited at the
Board hearing and given the trenmendous reliance placed by
appellants on an alleged msidentification of Hol den by Brown and
Younkis, the "circunstances”" to which the Board alluded in its
deci sion were the circunstances all eged by appellants —that Brown
and Younkis m stook Hol den for a custonmer whomthey knew to be of
| egal drinking age. Too nmuch time and discussion during the
hearing concerned this allegation for us to conclude otherw se.
Wth the statenment quoted supra, the Board described the law as it
believed it to be — serving alcohol to a mnor iIs a strict
liability offense and is not excused by msidentifying the m nor
for another custonmer who is of legal drinking age. W nust exam ne
whet her the Board correctly stated the law, if it did not, we nust
vacate the decision and remand the case to the Board for a correct
application of the controlling legal principles. See Ad + Soil,
Inc., 307 Md. at 338.
The rule that the Board interpreted was RuLE 4.01(a) of the

RULES AND REGULATI ONS OF THE BOARD OF LI QUOR LI CENSE COWM SSI ONERS FOR BALTI MORE

CTY. That provision states:
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(a) No licensee shall sell or furnish
al coholic beverages to any person under
twenty-one (21) years of age or to any person
with the know edge that such person is
purchasing or acquiring such beverages for
consunption by any person under twenty-one
(21) years of age.
A plain reading of the rule makes clear that the know edge
requirenent contained within it is neant to enconpass those
situations when a patron of |egal drinking age attenpts to purchase
al cohol for a mnor's consunption. The prohibition of sales to
anyone under the age of twenty-one stands alone, unnodified by
express ternms. There is no express provision wthin the rule that
allows a defense of "due caution."” Appellants have provided us
with no legislative history or other information fromwhich we may
divine the intent of the Board; noreover, the Board' s own
interpretation of the rule is that it is one of strict liability.
Thus, we conclude that the intent of the Board was to nake those
| i censees who furnish alcoholic beverages to anyone under the age
of twenty-one strictly liable for the offense. See Klingenberg v.
Kl i ngenberg, 342 Md. 315, 328 (1996) (stating that in the absence
of "illumnating legislative history . . . we are left wth the
pl ai n | anguage of the statute").
Appel I ants argue, nevertheless, that we should read a "due
caution" provision into the rule. Appellants cite Haskin v. State,

213 Md. 127 (1957), and Cicero v. State, 200 Md. 614 (1952), for

the proposition that the crimnal statute involved in these cases,
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whi ch provided a defense of "due caution,"”

adm nistrative rule at issue in the case

is analogous to the

sub | udi ce. Thus,

concl ude appellants, we should read the sane defense of "due

caution" into the admnistrative corollary.

We di sagree. MARYLAND ANNOTATED CopE art. 2B, 8 12-108(a) (1957,

1996 Repl. Vol.), states, in pertinent part:

(a) Cenerally. —(1) Alicensee |licensed
under this article, or any enployee of the
licensee, may not sell or furnish any

al coholic beverages at any tine to a person

under 21 years of age:

(1) For the underage person's

own use or

for the use of any other person

Those accused under this statute may avail

foll ow ng def ense:

t hensel ves of the

(1i) A licensee or enployee of the

8 12-108(a)(3)(ii) (enphasis added).

licensee who is charged with selling or
furni shing any al coholic beverages to a
person under 21 years of age nay not be
found guilty of a violation of this
subsection, if the person establishes to
the satisfaction of the jury or the court
sitting as a jury that the person used
due caution to establish that the person
under 21 years of age was not, in fact, a
person wunder 21 vyears of age if a
nonr esi dent of the State.

| f the person is a resident

of Maryland, then the |icensee or enpl oyee may accept, as proof of

that person's age, a driver's license or identification card. 8

12-108(a) (3)(iii). A violation of this statute is a crimna

m sdeneanor . 8 12-108(a)(3)(i). Wth certain exceptions, an
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acquittal awards imunity from any proceeding by a |icensing
authority on account of the sane violation. 8§ 12-108(a)(3)(iv).
Appel l ants' argunent fails to persuade us that RuUE 4.01(a)
carries within it an inplied defense of "due caution.”™ First, even
if we were to analogize the rule to art. 2B, 8 12-108(a) —which we
do not — appellants still could not avail thenselves of a "due
caution" defense. Wen Cicero and Haskin were decided, the
predecessor of 8§ 12-108(a) provided the defense of "due caution” to
any person charged with furnishing alcohol to any mnor under
twenty-one years of age, regardless of the mnor's place of
resi dence. Cicero, 200 Md. at 616. Under the current version of
8§ 12-108(a), this broad defense is available to a defendant only if
the purchaser is a nonresident of the State. 8§ 12-108(a)(3)(ii).
The record does not disclose whether Hol den resides in Maryl and,
we think it reasonable to assune that, as a Baltinore City Police
Cadet, he resides in the City or nearby.? |If the custoner is a
resident of Maryland, 8 12-108(a)(3)(iii) provides a per se defense
to any licensee or enployee who accepts a driver's license or
identification card as provided in the Maryland Vehicle Law. The
statutory |anguage, then, explicitly limts the "due caution"

defense to l|icensees or enployees selling to nonresidents of

2 Appel l ants carry the burden of persuasion that the trial
court erred inits ruling. Bailey v. State, 84 M. App. 323, 333
(1990). A part of this burden is the nmaki ng of an adequate record.
| d.
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Maryl and, substituting a per se defense — and excluding a "due
caution" defense —for those who sell to residents of Mryland.?
Thus, Cicero and Haskin are inapposite.

More inportant, neither Younkis nor Brown asked for Hol den's
driver's license or identification card; under § 12-
108(a)(3)(iii), they my not claim that they exercised "due
caution" when they sold the beer to Holden. The statute inposes
strict liability for the sale on the |icensees. Thus, RUE 4.01(a)
does not conflict with a State ordinance, and is valid. See
Coalition for Open Doors v. Annapolis Lodge No. 622, 333 Md. 359,
371 (1994) (Il ocal government ordinance that conflicts with a public
general law enacted by the Ceneral Assenbly is preenpted and
invalid). RuwE 4.01(a) is a valid rule adopted under art. 2B 8 16-
301(a), which specifies:

In addition to the powers otherw se provided
by this article, the Conptroller and the board
of license comm ssioners from any county or
Baltinmore City, respectively, have full power

and authority to adopt such reasonable rules
and regul ations as they may deem necessary to

8 Article 2B, §8 12-109 establishes a prima facie
presunption of innocence and a defense to prosecution if a licensee
records certain informati on about a custoner in a prescribed manner
before furnishing alcoholic beverages to the custoner, if the
custoner provided docunentary proof of legal age, if it would
appear to an ordinary and prudent person that the purchaser was of
| egal drinking age, and if the licensee relied in good faith upon
t he docunentary evidence, the representation by the custoner, and
the custoner's appearance. | d. This section has no rel evance
here, as appellants' enployees did not establish the necessary
el enent s.
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enable them effectively to discharge the
duties inposed upon themby this article.

The Board's decision was supported by substantial evidence in the
record. The evidence established that Hol den entered Martini's Bar
and bought beer w thout being asked for identification. This was
a violation of RuE 4.01(a), as the Board properly found. See
Bal ti nore Lut heran H gh School Ass'n, 302 M. at 661-662. |In |ight

of our holding, appellants' other clainms of bias and arbitrariness

are noot.

JUDGMENT OF THE CIRCU T COURT
FOR BALTI MORE CI TY AFFI RVED

COSTS TO BE PAI D BY
APPELLANTS.



