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We are called upon in this case to examne the validity and
scope of what is comonly known as the "routine booking question”
exception to the requirenents of Mranda v. Arizona, 384 U S. 436,
86 S. . 1602, 16 L.Ed.2d 694 (1966). The precise issue before the
Court is whether the "routine booking question" exception
enconpasses a question on an arrest intake formas to whether the
arrestee is a "narcotics or drug user." For the reasons set forth
bel ow, we conclude that it does not. Accordingly, the adm ssion of
testinmony regarding the arrestee's response, absent M randa
war ni ngs, to this question was error and requires reversal of the

j udgnent bel ow.

l.
The petitioner, Mchael Patron Hughes, was arrested on Cctober
14, 1993, for his suspected involvenent in the distribution of
illegal drugs. He was subsequently charged with possession with
intent to distribute cocai ne, possession of cocaine, conspiracy to
distribute cocaine and conspiracy to possess with intent to
di stribute cocaine. The petitioner was tried by jury in the
Circuit Court for Prince George's County, which resulted in a
verdict of guilty on all charges.
At trial, Corporal David Mrrissette of the Prince George's
County Police Departnent described the events leading up to the
petitioner's arrest. He testified that the petitioner was arrested

in connection with a narcotics distribution surveillance operation
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on Warner Avenue in Landover HIls. The operation consisted of two
pl ai n-cl ot hed police officers, who scanned the area for illega
drug activity, and approximately 15 uniformed officers, who stood
by to apprehend offenders if any such activity were observed.

Upon receiving a radio comunication from the surveill ance
officers that they had indeed wi tnessed a series of apparent drug
transactions, Corporal Morrissette and other uniformed officers
proceeded to the target location. As the officers approached, a
group of three to four individuals, one of whomwas the petitioner,
di spersed and fled the area. Corporal Morrissette pursued and
ultimately apprehended the petitioner. During the course of the
pursuit, the petitioner discarded an item which later was
determned to be a glassine bag containing approximtely eight
rocks of crack cocaine. Corporal Mrrissette also discovered in
the petitioner's possession a pager and $62.00 in nostly snal
bills.

During post-arrest processing, Corporal Mrrissette conpleted
a standard Prince CGeorge's County Police Departnent arrest report.
In addition to such biographical information as the arrestee's
nane, address, and tel ephone nunber, the arrest form contains a
section in which the officer is to indicate whether the arrestee is
a "narcotic or drug user." If the arrestee answers this question
in the affirmative, the officer is to indicate the "type" of
narcotic or drug. The petitioner, however, answered this question

in the negative.
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At trial, the prosecutor sought to have Corporal Mbrrissette
testify as to the petitioner's negative response to the "narcotics
or drug" use question. Defense counsel objected on the ground that
the petitioner had not yet been advised of his Mranda rights at
that tinme, and that the response to the question was thus
i nadm ssi bl e. The prosecutor countered that the question was
exenpt from M randa under the routine booking question exception.
After nmuch discussion, the trial judge permtted the follow ng
testinony:

"[ STATE' S ATTORNEY]: Corporal Morrissette, |I'm
showi ng you what has been marked as State's
Exhibit No. 4, and what is that docunent, just

for the record?

[ MORRI SSETTE]: Prince George's County Police
Departnent arrest report.

[ STATE'S ATTORNEY] : And who filled that
docunent out?

[ MORRI SSETTE]: | did.

[ STATE'S ATTORNEY]: And on Question No. 18,

which is part of the preprinted booking
information, did you ask the defendant whet her
or not he was a narcotics or drug user?

[ MORRI SSETTE] :  Yes.

[ STATEE'S ATTORNEY]: And what was his
response?

[ MORRI SSETTE]: No, he was not."
The prosecutor later used the petitioner's response that he
was not a drug user to support the charge that the petitioner

intended to distribute, as opposed to consune, the cocaine in his
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possession. |In closing argunment, the prosecutor urged the jury to
consider the significance of the defendant's response as foll ows:

"You al so have a statenent that was nade
during the booking process by the defendant

that he doesn't wuse drugs. Vell, you may
consi der that however you w sh. You can
ignore it totally if you want to, whatever you
want to do, but | think that that is -- you
can take that into consideration. |f he says

he doesn't use drugs, then he presunptively
didn't have this for his own personal use, he
intended to do sonething with it, or if you
deci de that because he was being booked at
that time that maybe he wasn't telling the
whol e story, that's fine, but even wthout
that statenment, you certainly have a quantity
of drugs with the surrounding circunstances
that indicate that he in fact intended to sel
it or give it away."

On appeal of his convictions to the Court of Special Appeals,
the petitioner asserted that the trial court erred in permtting
Oficer Mourrissette to testify regarding the negative response to
the drug use question on the arrest intake form?! The internediate
appellate court held that the question fell within the routine
booki ng question exception to Mranda, and it found no error by the

trial judge in admtting the testinony.

The petitioner also argued that there was insufficient
evi dence to support the convictions for conspiracy to distribute
cocai ne and conspiracy to possess wth intent to distribute
cocaine. The Court of Special Appeals rejected that argunent,
and the issue is not now before this Court.
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In Mranda v. Arizona, 384 U S 436, 86 S. . 1602, 16 L.Ed.2d
694 (1966), the Supreme Court concluded that proper protection of
the privilege against self-incrimnation requires the adoption of
certain procedural safeguards in the context of custodial
interrogation. Specifically, the Court held that an individual in
police custody nust be warned, prior to any interrogation, "that he
has the right to remain silent, that anything he says can be used
against himin a court of law, [and] that he has the right to the
presence of an attorney," either retained or appointed. Mranda,
384 U.S. at 479, 86 S.Ct. at 1630, 16 L.Ed.2d at 726. Absent a
knowi ng and voluntary waiver of these rights, any incrimnating
responses to police questioning are inadm ssible against the
det ai ned i ndi vidual at subsequent crim nal proceedings. Id.

The obligation to give Mranda warnings arises whenever an
i ndividual is subjected to "custodial interrogation.” See Vines v.
State, 285 Ml. 369, 374, 402 A 2d 900, 903 (1979)(observing that
"in order to be subject to the Mranda warnings, statenents nust
flow from a “custodial interrogation' wthin the nmeaning of
Mranda"). In the years since this |andmark decision, however, a
number of exceptions to Mranda's requirenents have Dbeen
recogni zed. See, e.g., New York v. Quarles, 467 U S. 649, 104
S.C. 2626, 81 L.Ed.2d 550 (1984) (public safety exception).

One such exception to Mranda's requirenents is referenced by

the Suprene Court in Pennsylvania v. Miuniz, 496 U S 582, 110 S. Ct.
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2638, 110 L.Ed.2d 528 (1990). It is known as the routine booking
gquestion exception. At issue in Miniz was a series of questions
posed, w thout Mranda warnings, to one Inocencio Miniz who was
arrested on suspicion of driving while intoxicated. Muni z, 496
U S at 585, 110 S . C at 2642, 110 L.Ed.2d at 541. |n accordance
with standard police procedure, the arresting officer asked Mini z
his name, address, height, weight, eye color, age, and date of
birth. The officer also asked Muniz if he knew the date of his
sixth birthday, to which Muniz responded that he did not. Miniz,
496 U.S. at 586, 110 S. . at 2642, 110 L.Ed.2d at 542. The
responses to these questions were captured on a video tape, which
was |ater admtted into evidence at trial. Miniz, 496 U S at 585-
87, 110 S.Ct. at 2642, 110 L.Ed.2d at 541-42. On appeal of his
conviction, Miniz asserted, anong other things, that adm ssion of
the video tape violated Mranda and the privil ege against self-
incrimnation.

The Suprene Court agreed that the question concerning the date
of the suspect's sixth birthday shoul d have been suppressed because
of its incrimnating content. Mniz, 496 U.S. at 600, 110 S.C. at
2649, 110 L.Ed.2d at 551. The Court explained that "[t]he content
of his truthful answer supported an inference that his nenta
faculties were inpaired" because "the trier of fact mght
reasonably have expected a lucid person to [be able to] provide"

that date. Mniz, 496 U S at 599, 110 S.C. at 2649, 110 L.Ed. 2d
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at 550. The suspect's response to that question, therefore, should
have been suppressed.

More inportantly for our purposes in the instant case, a
plurality of the Miuniz Court further agreed that responses to the
first seven questions (i.e., nanme, address, height, weight, eye
color, age, and date of birth) fell within a "routine booking
guestion" exception to Mranda. This exception "exenpts from
M randa's coverage questions to secure the ""biographical data
necessary to conpl ete booking or pretrial services."'" Miniz, 496
U S at 601, 110 S.C. at 2650, 110 L.Ed.2d at 552 (quoting Brief
for US as Amcus Curiae at 12, in turn quoting United States v.
Horton, 813 F.2d 180, 181 n.2 (8th Cr. 1989)). As the Court
expl ai ned:

"The state court found that the first seven
guestions were "requested for record-keeping

purposes only," . and therefore the
guestions appear reasonably related to the
police's admnistrative concerns. In _this

context, therefore, the first seven questions

asked at the Booking Center fall outside the

protections of Mranda and the answers thereto

need not be suppressed. " (Foot not e

om tted) (enphasi s added).
Mini z, 496 U. S. at 601-02, 110 S.Ct. at 2650, 110 L.Ed.2d at 552.
The Suprenme Court enphasized, however, that not every question
asked during the booking process necessarily falls within the
routi ne booking question exception. See Muniz, 496 U.S. at 602

n.14, 110 S.C. at 2650 n.14, 110 L.Ed.2d at 552 n. 14. Quot i ng
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wi th approval an excerpt froman amcus brief, the Court stated:

" " Recogni zi ng a "booki ng exception" to Mranda
does not nean, of course, that any question
asked during the booking process falls within
t hat exception. Wthout obtaining a waiver of
the suspect's Mranda rights, the police my
not ask questions, even during booking, that
are desi gned to elicit incrimnating
adm ssions.'" (Enphasis added).

ld. (quoting Brief for US. as Amcus Curiae at 13). The Mini z
deci sion thus suggests that routine booking questions regarding the
arrestee's nane, address, height, weight, eye color, date of birth,
and current age, which are ained at securing "biographical data
necessary to conpl ete booking or pretrial services," and which are
asked in that context are exenpt fromthe requirenents of M randa,
unl ess they are "designed to elicit incrimnating adm ssions."”
Only four Justices joined in the portion of the Miniz opinion,
however, that carved out this exception to Mranda. In a
di ssenting opinion, Justice Marshall criticized the plurality's
recogni tion of the routine booking question exception, stating that
"[e]ven if a routine booking question exception to Mranda were
warrant ed, that exception should not extend to any booki ng questi on
that the police should know is reasonably likely to elicit an
incrimnating response, regardless of whether the question is
“designed to elicit an incrimnating response...." See Miniz, 496
U.S at 610-11, 110 S.C. at 2655, 110 L.Ed.2d at 558 (Marshall,

J., dissenting)(citation omtted)(enphasis added). Justice
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Marshal | further explained: "Although the police's intent to
obtain an incrimnating response is relevant to [the] inquiry, the
key conponents of the analysis are the nature of the questioning,
t he attendant circunstances, and the perceptions of the suspect.
Accordingly, Mranda warnings are required before the police my
engage in any questioning reasonably Ilikely to elicit an
incrimnating response." 1d. (citation omtted). The remaining
four Justices found it "unnecessary" to exam ne the applicability
of the booking question exception defined by the plurality because,
in their view, "Mniz's responses to the videotaped °booking'
guestions were not testinonial and do not warrant application of
the [Fifth Amendment] privilege." Muniz, 496 U.S. at 608, 110
S.C. at 2654, 110 L.Ed.2d at 556 (Rehnquist, C. J., concurring in
the result). Hence, while the Miniz decision indicates that sone
menbers of the Suprenme Court supported a routine booking question
exception, the opinion does not reflect a consensus of the Court as

to the scope of that exception.

B
Prior to the Miniz decision, a routine booking question
exception to Mranda had gai ned wi despread acceptance anong | ower
courts. See, e.g., US v. Doe, 878 F.2d 1546 (1st Cr. 1989);
United States v. Morrow, 731 F.2d 233 (4th Gr.), cert. denied, 467

U S 1230, 104 S .. 2689, 81 L.Ed.2d 883 (1984); United States v.
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Avery, 717 F.2d 1020 (6th Cir. 1983), cert. denied, 466 U S. 905,
104 S. . 1683, 80 L.Ed.2d 157 (1984); United States v. MLaughlin,
777 F.2d 388 (8th Cr. 1985); United States v. Disla, 805 F.2d 1340
(9th Gr. 1986); United States v. @ en-Archila, 677 F.2d 809 (11th
Cir.), cert. denied, 459 U S. 874, 103 S.C. 165, 74 L.Ed.2d 137
(1982). The justification for the exception was that an arrestee
is not subjected to the coercive atnosphere of custodial
interrogation that Mranda was intended to prevent when he or she
is asked a question that is not intended to elicit an incrimnating
response. See MIIs v. State, 278 Ml. 262, 268, 363 A 2d 491, 494
(1976) (and cases cited therein); see also Com v. Kacavich, 550
N. E 2d 397, 397 (Mass. App. . 1990)(stating that "routine booki ng
inquiries ... are not interrogation within the nmeaning of the
Mranda rule"). That is to say, because booking questions
generally are not designed to evoke incrimnating answers, courts
reasoned that they do not rise to the level of "interrogation," as
contenplated by the Suprene Court in Mranda. In Maryl and, the
Court of Special Appeals has applied this reasoning to uphold the
validity of questions regarding a suspect's nanme, address, and
pl ace of enploynment. See Oarke v. State, 3 MI. App. 447, 451, 240
A .2d 291, 294 (1968)(stating that these questions "were not
intended to elicit answers which would incrimnate the Appellant");
Propst, May & May v. State, 5 M. App. 36, 43, 245 A 2d 88, 92

(1968) (uphol ding validity of question about address and stating
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that "we do not think that routine booking procedures are the kind
of interrogation covered by Mranda in the absence of unusua
circunstances...."); Ginmes v. State, 44 M. App. 580, 586, 409
A .2d 767, 771 (1980)(relying on Carke and Propst to uphold
question about nane), rev'd on other grounds, 290 Md. 236, 429 A 2d
228 (1981); Ferrell v. State, 73 Ml. App. 627, 640, 536 A 2d 99,
105 (1988)(relying on Gines and stating that "routine questions
seeking a person's nane and address are not proscribed by
Mranda...."), rev'd on other grounds, 318 Ml. 235, 567 A 2d 937
(1990).

The Suprene Court's decision in 1980 in Rhode Island v. Innis,
446 U.S. 291, 100 S.C. 1682, 64 L.Ed.2d 297 (1980), however,
pronpted a subtle change in the application of the booking question
exception. In Innis, the Supreme Court held that "interrogation"
for purposes of Mranda is "any words or actions on the part of the
police (other than those normally attendant to arrest and cust ody)
that the police should know are reasonably likely to elicit an
incrimnating response fromthe suspect.” Innis, 446 U S. at 301,
100 S.Ct. at 1689-90, 64 L.Ed.2d at 308 (enphasis added) (footnote
omtted). The notion that a question "nornally attendant to arrest
and custody”" may also be "reasonably Ilikely to elicit an
incrimnating response” appears not to have been contenpl ated by
the Innis Court. Lower courts, nevertheless, have interpreted

Innis to nean that the routine booking question exception does not
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apply if a police officer knows, or should know, that a routine
booki ng question, although innocuous on its face, is reasonably
likely to evoke an incrimnating answer. See, e.g., D sla, 805
F.2d at 1347 (stating that the "officer ... should have known that
t he question regarding [the suspect's] residence was reasonably
likely to elicit an incrimnating response” and "[i]n light of both
t he context of the questioning and the content of the question ...
Disla was subjected to interrogation”); United States v. Mta-A
bundi z, 717 F.2d 1277, 1280 (9th G r. 1983)(stating that "[i]f

the questions are reasonably likely to elicit an incrimnating
response in a particular situation, the exception does not apply").
Under this standard, courts have held that Mranda warni ngs shoul d
have preceded questions concerning such topics as an arrestee's
citizenship, see Mata-Abundiz, 717 F.2d at 1280 and Doe, 878 F.2d
at 1551; residence, see Disla, 805 F.2d at 1347 (but failure to
suppress held to be harm ess error); and nane, see U S. v. Parra,
2 F.3d 1058, 1068 (10th G r.)(but failure to suppress held to be
harm ess error), cert. denied, 510 U S. 1026, 114 S.C. 639, 126
L. BEd. 2d 597 (1993). But see U.S. v. Broadus, 7 F.3d 460, 464 (6th
Cir. 1993)(no indication that police should have known that routine
guestion about tel ephone nunber was likely to elicit incrimnating
information); People v. Rodney, 648 N E. 2d 471, 474 (N.Y.
1995) (questi on about occupation not reasonably likely to elicit an

incrimnating response).
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C.

Interestingly, the Muniz plurality did not acknow edge, in its
di scussion of the routine booking question exception, the
limtation derived fromlnnis that |lower courts had adopted. The
standard set forth by the plurality, rather, was that questions
asked during booking that are ainmed at gathering biographical
information for record-keepi ng purposes are exenpt from M randa;
the express Iimtation on this rule is that the police may not ask
guestions, under the guise of routine booking questions, that are
"designed to elicit incrimnating adm ssions."?2 The Innis-based
formulation, in contrast, recognizes an exenption for routine
booki ng questions, but prohibits police fromposing, absent Mranda
war ni ngs, any questions that the police know or should know are
"reasonably likely to elicit an incrimnating response.” The
di fference between the two standards is that the former limts the
scope of the booking question exception based solely on the actual

intent of the police officer in posing the question, while the

2The plurality expressly rejected the test suggested by the
State, however, that questions that are "not intended to elicit
information for investigatory purposes” do not constitute
"interrogation” under Innis. The court explained: "[T]he Innis
test focuses primarily upon "the perspective of the suspect.'"
Pennsyl vania v. Miniz, 496 U S. 582, 601, 110 S.C. 2638, 2650,
110 L. Ed. 2d 528, 552 (1990)(quoting Illinois v. Perkins, 496 U. S.
292, 296, 110 S.Ct. 2394, 2397, 110 L.Ed.2d 243, 251 (1990)).
Thi s expl anati on appears to be nerely a comrent upon the proper
formul ation of the Innis test, rather than a tacit approval of
the I nnis-based formul ati ons of the routine booking question
excepti on.
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|atter restricts the exception based on an objective assessnent of
the likelihood, in Iight of both the context of the questioning and
the content of the question, that the question wll elicit an
incrimnating response.

The distinction between the two standards has gone |argely
unr emar ked upon in post-Mniz discussions of the routine booking
question exception. See, e.g., DawviD M N ssSwN AND ED HAGEN, LAW OF
CONFESSIONS 8§ 5.13 at 5-22 (2d ed. 1994)(stating, wthout
qualification, that "[t]he [routine booking question] exception was
formally adopted by the United States Suprene Court in Pennsyl vani a
v[.] Muniz"); WANE R LAFAVE AND JEROD H. | SRAEL, CRIM NAL PROCEDURE § 6.7
at 327 (2d ed. 1992)(stating that Miniz supports |ower court
deci sions, based on the definition of interrogation in Innis, that
routine booking questions do not require Mranda warnings, but
offering no discussion of the limts of the exception); see also
Broadus, 7 F.3d at 460 (Miuniz not nentioned in decision). Sone
courts, in fact, have defined the routine booking question
exception in the |anguage of Miniz, but have then enployed the
| nni s-based standard as i f the two forrmulations were
i nterchangeabl e. For exanple, in Parra, supra, the court wote:

"[W here questions regarding normally routine
bi ographical information are designed to
elicit incrimnating i nf ormati on, t he
guestioning constitutes interrogation subject
to the strictures of Mranda. |In this case,

[the | aw enforcenment officer] did not question
[the suspect] to obtain general booking
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i nformati on. Rat her, he questioned [the
suspect] about his true nanme for the direct
and adm tted purpose of linking [the suspect]
to his incrimnating immgration file. Under
t hese circunstances, the questioning was

reasonably likely to elicit incrimnating
information relevant to establishing an
essenti al el enent necessary for a
conviction...." (Citation omtted)(enphasis
added) .

2 F.3d at 1068. Simlarly disregarding the distinction, the court
in People v. Rodney, supra, cited Muniz in support of the statenent
that the routine booking question exception does not apply "if the
questions, though facially appropriate, are likely to elicit
incrimnating admssions...." 648 N E. 2d at 474 (enphasis added).
Contributing to the lack of attention given the slight, but
significant, difference in tests may be the fact that the Miniz
plurality did not expressly reject the Innis-based decisions, and
may also be the perception that the two approaches are not
necessarily irreconcilable. The Fourth Crcuit Court of Appeals,
for exanple, has referred to courts that use the Innis-based
formulation as nerely "elaborat[ing] upon the booking [question]
exception"” as defined in Muiniz. US. v. D Anjou, 16 F.3d 604, 608
(4th Cr. 1994). In its review of the instant case, however, the
Court of Special Appeals seened to reject the Innis-based test and
instead concluded that the principle "established" by Miniz was
t hat "t he booki ng exception applies to routine questions ... unless

they are asked for the purpose of obtaining incrimnating answers."

(Enphasis added). Using this formulation of the routine booking
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guestion exception, the internediate appellate court held the

guestion was wthin the routine booking exception. W disagree.

[T,

W agree that certain routine questions asked during the
booki ng process are ordinarily exenpt from the requirenents of
Mranda. See State v. Conover, 312 Ml. 33, 39, 537 A 2d 1167, 1170
(1988)(stating that ""[t]here seenms to be general agreenent
that Mranda does not apply to "adm nistrative questioning," the
routine questions asked of all arrestees who are "booked" or
ot herwi se processed' ") (quoting Vines, 285 MI. at 376, 402 A 2d at
904). In order for this exception to apply, however, the questions
nmust be directed toward securing "sinple identification information
of the nost basic sort;" that is to say, only questions ained at
accunul ating "basic identifying data required for booking and
arraignnment” fall within this exception. United States ex rel
Hi nes v. LaVallee, 521 F.2d 1109, 1113 & n.2. (2d Gr. 1975), cert.
deni ed sub nom, Hnes v. Bonbard, 423 U. S. 1090, 96 S.Ct. 884, 47
L. Ed. 2d 101 (1976). Exanpl es of questions to which the routine
booki ng question exception will ordinarily extend include the
suspect's nane, address, telephone nunber, age, date of birth, and
simlar such pedigree information.

Conversel vy, guestions that are "designed to elicit

incrimnatory adm ssions" do not fall within the narrow routine
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booki ng question exception. Miniz, 496 U S at 602 n.14, 110 S. C.
at 2650 n.14, 110 L.Ed.2d at 552 n.14. In sonme instances, it is
plain fromthe nature of the question whether it is ained at nerely
gathering pedigree information for record-keeping purposes, or
whether it is directed at procuring statenments by the suspect that,
either in isolation or in connection with other known facts, wll
tend to prove the suspect's guilt. The question in Mniz regarding
the date of the suspect's sixth birthday falls wthin the latter
category, as does inquiry into such obviously incrimnating areas
a whether or why a suspect commtted a crimnal act.

Even if a question appears innocuous on its face, however, it
may be beyond the scope of the routine booking question exception
if the officer knows or should know that the question is reasonably
likely to elicit an incrimnating response. Assessnent of the
li kelihood that an otherwise routine question wll evoke an
incrimnating response requires consideration of the totality of
the circunstances in each case, with consideration given to the
context in which the question is asked. The fact that the answer
to a booking question assists the prosecution in proving its case
is not determ native of whether a standard booki ng guestion, when
posed, was likely to elicit an incrimnating response. A benign
question in one case may anount to "interrogation," for which
M randa warnings are required, in another case. Therefore, "courts

shoul d carefully scrutinize the factual setting of each encounter
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of this type," Avery, 717 F.2d at 1025, keeping in mnd that the
critical inquiry is whether the police officer, based on the
totality of the circunstances, knew or should have known that the
gquestion was reasonably likely to elicit an incrimnating response.
Avery, 717 F.2d at 1024; see also Parra, 2 F.3d at 1068 (finding
immgration agent's question as to suspect's identity was
"interrogation" for purposes of Mranda in that it |inked suspect
to incrimnating inmgration file, but concluding that the error
was harnl ess).

We al so note that where a purportedly routine booking question
provi des sone proof of an elenment of the crime for which the
suspect is arrested, the booking question exception wll be |ess
likely to apply. Stated otherwi se, "[t]he closer the connection
between the crinme in question and the information sought, the
stronger the inference that the [police officer] should have known
that [the] inquiry was reasonably likely to elicit an
incrimnating response from the suspect.'"” United States v.
M nkowi tz, 889 F. Supp. 624, 628 (E. D.N Y. 1995)(quoting Miniz, 496
US at 601, 110 S. . at 2650, 110 L.Ed.2d at 551). For exanpl e,
in United States v. Disla, supra, the Ninth Crcuit Court of
Appeal s held that the questioning as to the defendant's residence
anounted to interrogation for purposes of Mranda where the police
of ficer knew that drugs earlier had been found at a particular

address and where the inquiry was nmade at the scene of the arrest,
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not in a routine booking setting. The court explained:
"The facts here indicate that officer
Zanora should have known that the question
regarding Disla's residence was reasonably
likely to elicit an incrimnating response.
Zanmora knew that a |arge quantity of cocaine
and cash had been found at the Anita Street
apartnment and that the resident(s) of the
apartnent had not been identified. After the
cocai ne and cash were discovered, Zanora asked
nei ghbors for a description of the persons who
lived at the apartnent and observed D sla and
hi s brother approach the apartnent buil ding.
*** [Tl he question as to where Disla |lived was
related to an elenent (possession) of the
crinme that Zanora had reason to suspect Disla
commtted. "
Disla, 805 F.2d at 1347.

In United States v. Doe, supra, the court reached a simlar
conclusion with regard to a query as to the appellants’
citizenship. After being rescued by the Coast Guard froma burning
ship, the appellants in Doe were handcuffed and chained to the deck
of the Coast Cuard vessel. Doe, 878 F.2d at 1550. A Coast Quard
of ficer then asked each appellant his or her nane and citizenship;
each individual responded that he or she was an Anerican citizen.
| d. Al t hough a question about citizenship nay be a perm ssible
booki ng question in sone contexts, the circunstances in that case
were such that the exception did not apply. The appellants were
convi cted under a statute that "makes it a crime for a citizen of
the United States on board any vessel' to possess drugs with [the]
intent to distribute them" | d. (quoting 21 U S.C 8

955a(b) (1980) (enphasis in Doe)). The court thus concl uded:
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"[Questions about citizenship, asked on the
hi gh seas, of a person present on a foreign
vessel with drugs aboard, would (in our view)
seem reasonably likely to elicit an
incrimnating response.'" United States v.
Mat a- Abundi z, [717 F.2d 1277 (9th Cr. 1983)].
Wen, or whether, the United States can
prosecute a person found on such a ship is not
i mredi ately obvious; and the possibility that

prosecution wll turn upon citizenship is
great enough ... that Coast Guard officers
ought to know that answers to such questions
may incrimnate."” (Enphasis in original).

Doe, 878 F.2d 1551-52. The location of the questioning, along with
the nature of the crinme of which the arrestee is suspected,
therefore, has sonme bearing on whether a particular question
constitutes interrogation, for which Mranda warnings are a

prerequisite.

I V.

Appl ying the above principles to the instant case, we concl ude
that the question as to the petitioner's "narcotics or drug use"
does not fall within the routine booking question exception to
Mranda. The State argues that the question qualifies as a routine
booki ng question because it is contained on a standard booking
form it is asked of every arrestee, regardless of the charge; and
it is asked for reasons "wholly apart frominvestigating crine."

The State's argunment is flawed in several respects. First,
the nmere fact that a question is asked during booking does not nean

that it necessarily falls within the booking question exception
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The police nmay not wuse the booking process as a pretext for
gathering incrimnating information. Miniz, 496 U S. at 602 n. 14,
110 S.Ct. at 2650 n.14, 110 L.Ed.2d at 552 n.14; see United States
v. Hinckley, 672 F.2d 115, 125 (D.C. Gr. 1982)("Thus, where the
mental state of an arrestee loons as a likely issue, we can only
conclude that a systematic, 25-mnute " background' interview was
designed to elicit “incrimnating responses...."). Therefore, the
inclusion of this question on a standard booking form is not
necessarily determ native. We noticed that the Prince George's
County Police Departnment arrest report also contains an area in
which the officer is to list the names of any "acconplices" in the
suspected crimnal activity. Surely, the State would not argue
that inquiring as to a suspect's confederates in crine anounts to
a routine booking question, yet this question is neverthel ess
i ncluded on the arrest report.

In addition, as explained in section IIl above, a seemngly
benign question may be reasonably Ilikely to evoke a self-
incrimnating response in certain circunstances. Hence, that the
drug use question is asked of every arrestee is simlarly not
dispositive. The totality of the circunstances determ nes whet her
a question is reasonably likely to elicit an incrimnating
response. Wiere an individual is arrested on drug charges, as was
the petitioner, nost questions about drug use seem particularly

likely to call for an incrimnating response. See Nasiriddin v.
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State, 16 M. App. 479, 500-01, 298 A 2d 490, 502-03 (Mranda
precl uded question as to whet her suspect had a drug probl em where
of ficer knew that drug paraphernalia had been found in suspect's
vehicle), cert. denied, 414 U S. 1028, 94 S.C. 458, 38 L.Ed.2d 321
(1973). In the instant case, Oficer Mrrissette knew that the
petitioner had been arrested in connection with a narcotics
distribution surveillance operation. The petitioner's negative
response to the drug use question was thus inculpatory in that it
supported the charge that he intended to distribute, as opposed to
consune, the cocaine. Answering the question in the affirmative,
however, would have anounted to an adm ssion that he engages in
crimnal behavior. Regardless of the officer's intent in asking
t he question, therefore, the question was nore than reasonably
likely to evoke an incrimnating response; it was alnost certain to
do so.

The State al so asserts that the question is a valid nmeans of
redressing certain admnistrative concerns; nanely, that (1)
knowl edge of the potential of illness or violence resulting from
drug withdrawal will enable the police to provide necessary nedi cal
treatnment to the suspect, and to protect others fromharm and that
(2) the information is hel pful because the fact that a suspect is
under the influence of drugs may affect the voluntariness of any
confession procured. The internedi ate appellate court agreed that

the drug use question is "relevant to whether an arrestee m ght
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need nedi cal services." There is nothing in the record to suggest,
however, that the petitioner mght have been under the influence of
"narcotics or drugs" or that he otherw se m ght have been in need
of nedi cal services.

Furthernore, if the police departnent is concerned about
violence or illness resulting fromdrug use or other such concerns,
t he appropriate question would appear to be whether the suspect is
currently under the influence of any narcotics or drugs, as opposed
to whether the suspect is generally a narcotics or drug user. It
woul d al so seem advisable to inquire as to whether the suspect is
t aki ng any prescription nedication that mght simlarly affect the
wel | - bei ng of the suspect or those around him rather than restrict
the inquiry to narcotics or drugs.

We do not mean to suggest that any particular nodification of
the question would necessarily fall within the routine booking
guestion exception, but we wish to point out that a question
directed toward the present physical state of the suspect seens
better-suited to redress the "adm ni strative concerns" cited by the
State. Such questions are, noreover, in keeping with the questions
at issue in State v. Geasley, 619 N E 2d 1086 (Chio . App. 1993),
the case upon which the Court of Special Appeals relied in
concl uding that the routine booking question exception applied in
the instant case. In Ceasley, the court held that "asking an

arrestee whether he has recently seen a physician, is taking
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medi cation, or has any nedical condition requiring special
treatnment is a legitimate police concern when booking a suspect."”
Ceasley, 619 N E 2d at 1093. The court did not address the

validity of a question about general narcotics or drug use.

V.

In sum we conclude that certain routine questions asked
during the booking process are ordinarily exenpt from the
requi renents of Mranda. The routine booking question exception,
however, does not enconpass questions that are designed to elicit
incrimnating adm ssions. In order to determ ne whether a
particul ar question is designed to, or reasonably likely to, elicit
an incrimnating response, the court nust consider the totality of
t he circunstances, including the context of the questioning and the
content of the question. An incrimnating answer does not nean an
ot herwi se standard booki ng guestion was reasonably likely to elicit
an incrimnating response. The intent of the police officer in
posing the question may be relevant to a determnation of the
applicability of the exception, but it does not control. Doe, 878
F.2d at 1551 (observing that "[t]he question is an objective one;
the officer's actual belief or intent is relevant, but it is not
concl usive") (enphasis in original); Dsla, 805 F.2d at 1347
(stating that "[t]he officer's intent ... is relevant, but not

deci sive").
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Not wi t hst andi ng our decision to recognize a routine booking
guestion exception to Mranda, we hold that the question at issue
in the instant case as to whether the arrestee is a "narcotics or
drug user" does not fall wthin the scope of that exception.
Particularly where, as here, an individual is arrested for
suspected involvenent in the distribution of illegal drugs, this
guestion is reasonably likely to elicit an incrimnating response.
The petitioner's negative response to the question thus should have
been suppressed, and the trial judge's adm ssion of testinony
concerning that answer anmounts to error. For these reasons, we

reverse the judgnent of the internmedi ate appellate court.

JUDGMENT OF THE COURT OF
SPEC AL _APPEALS REVERSED. CASE
REMANDED TO THAT COURT WTH
| NSTRUCTIONS  TO REVERSE THE
JUDGVENT OF THE G RCU T COURT
FOR PRI NCE GEORGE' S COUNTY AND
REMAND THI S CASE TO THAT COURT
FOR A NEWTRIAL. OOSTS IN TH S
COURT AND IN THE COURT OF
SPECI AL _APPEALS TO BE PAID BY
PRI NCE GEORGE' S COUNTY.




