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The instant appeal is fromthe Oder of the Crcuit Court for
Baltinore City denying the second petition for post-conviction
relief filed by appellant, Flint Gegory Hunt. This is the fourth
time Hunt has sought our review of his capital conviction and
sent ence. He was convicted by a jury in 1986 of first degree
mur der and handgun viol ations. Hi's sentence of death was vacated
by us on direct appeal; his nurder conviction was affirmed.! Hunt
v. State, 312 M. 494, 540 A 2d 1125 (1988). A second jury
sentenced Hunt to death followng a resentencing hearing. e
affirmed that judgnment, and his petition to the Suprenme Court of
United States for wit of certiorari to review that affirmance was
deni ed. Hunt v. State, 321 M. 387, 583 A 2d 218 (1990), cert.
denied, 502 U. S 835, 112 S. C. 117, 116 L. Ed. 2d 86 (1991). He
then filed his first petition for post-conviction relief, which was
denied by the circuit court after an evidentiary hearing. This
Court denied his application for |eave to appeal that denial on
June 25, 1993, by an unreported order. The Suprene Court denied
di scretionary review of that matter. Hunt v. Mryland, 510 U S
1171, 114 S. C. 1206, 127 L. Ed. 2d 554 (1994).

Hunt then chall enged his conviction and sentence in the United
States District Court for the District of Maryland by filing a
petition for wit of habeas corpus. Hi s habeas petition was

prem sed upon his belief that, had he been effectively represented

! Hs conviction for wearing, carrying, and transporting a handgun was merged
into that for use of a handgun in the comm ssion of a crinme of violence. See Hunt
v. State, 312 M. 494, 509-11, 540 A 2d 1125, 1132-33 (1988).
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by counsel, he woul d have been convicted of second degree nurder,
thus renoving the death penalty from the range of sentences to
whi ch he was exposed. In Hunt v. Smth, 856 F. Supp. 251 (D. M.
1994), the district court rejected Hunt's claim the he had been
deni ed effective assistance of counsel. It also declined to rule
t hat due process enconpasses an absolute right to appeal a circuit
court's denial of post-conviction relief. Hi s appeal from that
court's decision was subsequently consolidated with a notion to
vacate that judgment. The Court of Appeals for the Fourth Crcuit
|ater affirmed both the district court's denial of habeas corpus
relief and the notion to vacate. Hunt v. Nuth, 57 F.3d 1327 (4th
Cr. 1995), cert. denied, = US _ , 116 S. C. 724, 133 L. Ed.
2d 676 (1996). Much like the district court, it held that Hunt
nei ther received ineffective assistance of counsel nor was deprived
of his rights under the E ghth and Fourteenth Amendnents by virtue
of the lack of the ability to obtain appellate review of a denial
of post-conviction relief as a matter of right.

Hunt's second petition for post-conviction relief, the subject
of the instant appeal, was filed on Septenber 29, 1995.2 After an
evidentiary hearing on the petition, the circuit court issued an
Order in which it denied the substance of Hunt's clains. It also

stated that, given its decision, the question of Hunt's possible

2 By Chapter 111, 8§ 1-3 of the Acts of 1995, the General Assenbly provided
that, effective Cctober 1, 1995, each convicted crimnal would be entitled to only
one post-conviction review That statute anmended Maryl and Code (1957, 1992 Repl.
Vol ., 1994 Cum Supp.), Article 27, 8 645A(a).
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wai ver of the issues raised need only be accorded cursory
consi derati on. Wthout deciding whether a right requiring a
Johnson v. Zerbst, 304 U S. 458, 58 S. . 1019, 82 L. Ed. 1461
(1938), "knowing and intelligent"” waiver was involved, see Curtis
v. State, 284 M. 132, 395 A 2d 464 (1978), the hearing court
sinmply found as fact that Hunt had not knowingly and intelligently
wai ved the assignnents of error posed in his petition. Follow ng
rendition of the circuit court's Order, a Warrant of Execution was
obtained. This Court stayed the execution and granted Hunt | eave
to appeal fromthe circuit court's denial of his petition. Before
this Court, he seeks a new trial or, in the alternative, a
resent enci ng heari ng.
Prior to a recitation of the issues presented for our
consi deration, we shall recount the facts underlying the nurder:
"While on patrol the evening of Novenber
18, 1985 at approximately 5:20 p.m, Oficer
Vincent Adolfo noticed a new Cadillac with a
m ssing w ndow covered wth plastic. In
addition to the driver, the vehicle contained
t hree other occupants. The officer, follow ng
a routine stolen car inquiry, learned that the
car had been stolen. He broadcast a
description of the occupants of the car and
noted that the driver was "~not breaking any
laws right now. '
Two officers in separate patrol cars,

responding to Oficer Adolfo's request for
back-up, attenpted to block the path of the

on-comng Cadill ac. Upon nearing the
roadbl ock, the driver, later identified as
Hunt, junped out of the car while it was still
moving and ran up a nearby alley. The

Cadill ac then struck one of the parked patrol
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cars and stopped; an officer detained the
t hree passengers who were still in the car.

Oficer Adolfo pursued Hunt into the
al | ey. Upon apprehending him the officer
positioned him against a wall and tried to
handcuff Hunt. Hunt pushed away, knocking the
of ficer off balance. Hunt then pulled a .357
Magnum [single-action revolver] from his
j acket and shot O ficer Adolfo in the chest at
close range. Wthin seconds, as the officer
reeled from the first shot, Hunt shot him
again, this tine in the back. Hunt fled the
scene of the crine. Oficer Adolfo was
pronounced dead at the hospital at 6 p.m

In the meantinme, Hunt had called his
friend, Angelo WIlians, and asked himto keep
the gun for him saying that he had just shot
a policeman. Hunt and his girl friend,
Deborah Powell, then went to his sister's
house, only to Ileave when a television
broadcast indicated that Hunt was bei ng sought
in connection with the nurder. Hunt's sister
|ater testified at trial that Hunt had seened
fine at the time, although Ms. Powell said
t hat Hunt had been taking drugs earlier that
afternoon and appeared "high' when he had | eft

her.

The next day, Hunt and Powel |

drove to

Canden, New Jersey. En route, Hunt admtted

to Powell that he had shot the

pol i ceman.

Hunt then boarded a bus to Santa Mbnica,

California, |eaving Powell behind

He was

apprehended at a Tul sa, Cklahona bus station

five days later."

Hunt, 312 Md. at 498-99, 540 A 2d at 1126-27.

Further facts wll

be recited as we address the individual questions presented.

At this juncture in the proceedi ngs,
pronged attack upon the circuit court's deni al

post-conviction relief. He asks:

Hunt mounts a five-

of his petition for
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Wether the Circuit Court erred in
finding Appel |l ant was not deprived of his
right to an inpartial jury at his capital
resentencing trial when:

(a) one juror who sat (D ana Void)
failed to disclose, both at the jury
orientation session and on voir
dire, a pending crimnal charge that
woul d have statutorily disqualified
her fromjury service under Ml. Cs.
& Jud. Proc. Art., 8 8-207(b)(5) and
whi ch woul d have been a basis for an
automatic chall enge for cause; and

(b) one juror who sat (Patrick Russ)
intentionally failed to respond to a
question on voir dire that he had
been the victim of a crime of
violence which nmay have provided
sufficient basis for a challenge for
cause and, at a mninmum created a
presunption of juror bias against
Russ which remained unrebutted by
the State.

(a) Whether the Circuit Court erred in
finding that the reasonable doubt
i nstructions gi ven at Appel lant' s
gui lt/innocence trial and at his capital
resentencing trial did not |ower the
State's burden of proof, contrary to this
Court's decision in Wlls v. State, 329
Md. 370, 620 A 2d 295 (1993); and

(b) Assum ng, arguendo, the reasonable
doubt instructions violated WIIls, is
Appel | ant entitled to retroactive
application of WIIls wunder either M.
Ann. Code art. 27, 8 645A(d) or as a
matter of federal constitutional |aw?

VWhet her the Circuit Court erred in its
determnation that the State did not
violate Gglio v. United States, 405 U.S.
150[, 92 S. . 763, 31 L. Ed. 2d 104]
(1972), Brady v. Maryland, 373 U S. 83,
83 S. . 1194, 10 L. Ed. 2d 215] (1963),
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and Napue v. Illinois, 360 U S 264[, 79
S. Ct. 1173, 3 L. Ed. 2d 1217] (1959) by

(a) failing to disclose excul patory
evidence that prior to Appellant's
trial the State promsed its Kkey
wtness on preneditation, Aar on
McNair, that it would bring his
cooperation to the attention of the
j udge sentencing McNair on a pending
assault charge; and

(b) conpounding this failure to
di sclose by deliberately eliciting
and then failing to correct Aaron
McNair's fal se testinony about the
prom se.

Whet her the State violated Gglio and
Napue by eliciting from Aaron MNair
fal se testinony about Appellant "chasing"
the officer up the alley as he fired a
second shot, or alternatively, whether it
vi ol ates due process and the prohibition
agai nst cruel and/or unusual punishnent
to carry out an execution when it has
been shown that the conviction and
sentence were premsed on materially
fal se testinony.

Wet her Appellant's trial at t or neys
r ender ed i neffective assi st ance of
counsel when

(a) they tendered erroneous jury
instructions on the effect of
voluntary intoxication and failed to
object to the instructions as given;
and

(b) they failed to object to an
i nproper and confusing instruction
on the trial court's definition of
first degree nurder."
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In response, the State asserts that these issues have been
wai ved or finally litigated within the meaning of Miryland Code

(1957, 1996 Repl. Vol.), Article 27, 8§ 645A

l.

This Court first addressed the matter of the failure of a
def endant to preserve issues for post-conviction reviewin Curtis
v. State, supra, 284 Ml. 132, 395 A 2d 464. Specifically, in that
case, we were called upon to determne the scope of Art. 27, 8§
645A(c)3 that is, whether the Legislature intended that the
definition of waiver contained in that subsection resolves the

ri ght of a defendant seeking post-conviction relief to raise an

8 Section 645A(c) reads:

"When allegation of error deened to have been

wai ved. — (1) For the purposes of this subtitle, an
all egation of error shall be deened to be wai ved when a
petitioner could have nmde, but intelligently and

knowi ngly failed to nake, such allegation before trial, at
trial, on direct appeal (whether or not the petitioner
actual ly took such an appeal), in an application for |eave
to appeal a conviction based on a guilty plea, in any
habeas corpus or coram nobis proceeding actually
instituted by said petitioner, in a prior petition under
this subtitle, or in any other proceeding actually
instituted by said petitioner, unless the failure to make
such allegation shall be excused because of special
ci rcunst ances. The burden of proving the existence of
such special circunstances shall be upon the petitioner

(2) Wen an allegation of error could have been nade
by a petitioner before trial, at trial, on direct appea
(whet her or not said petitioner actually took such an
appeal), in an application for leave to appeal a
conviction based on a guilty plea, in any habeas corpus or
coram nobis proceeding actually instituted by said
petitioner, in a prior petition under this subtitle, or in
any other proceeding actually instituted by said
petitioner, but was not in fact so nmade, there shall be a
rebuttabl e presunption that said petitioner intelligently
and knowingly failed to nake such allegation."



- 8-
issue for the first time in all cases, without regard to procedural
defaults or tactical decisions by counsel. 1d. at 141, 395 A 2d at
469.

Fol l ow ng affirmance of his conviction on charges of first
degree nurder, Curtis v. State, 4 M. App. 499, 243 A 2d 656
(1968), cert. denied, 252 Md. 730(1969), Curtis filed a petition
under the Post Conviction Procedure Act. He was denied any relief.
He then filed a second such petition, alleging a deprivation of his
Si xth Anendnment right to "the genuine and effective representation
of counsel," 284 MJ. at 134, 395 A . 2d at 466, both at trial and on
di rect appeal. He also alleged a lack of genuine assistance of
counsel by his first post-conviction counsel, in response to the
State's notion to dismss the petition on grounds of waiver under
Art. 27, 8 645A(c). The circuit court granted the State's notion,
holding, inter alia, that, because Curtis failed to raise the issue
of his ~counsel's conpetency at the first post-conviction
proceeding, the matter had not been preserved for review On
application to the Court of Special Appeals for |eave to appeal,
Curtis argued that the failure to raise the inadequacy of counse
did not constitute wai ver because, under Art. 27, 8 645A(c), the
all egations could only be waived if he could have advanced them
but intelligently and knowingly failed to do so previously. 1In the
alternative, he argued that any wai ver was excused by the existence

of special circunstances, wthin the neaning of the statute.
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The Court of Special Appeals granted Curtis's application and
affirmed the circuit court's dismssal of his petition, holding
that there had indeed been a waiver of the issue for post-
conviction review Curtis v. State, 37 Ml. App. 459, 462, 381 A 2d
1166, 1167 (1977). The court reasoned that waiver could exist even
if Curtis had not knowingly and intelligently failed to raise the
issue of trial counsel's conpetency. Thus, the court continued,
the matter of trial counsel's inadequacy could only be considered
if representation by counsel at Curtis's first post-conviction
proceeding had been constitutionally inadequate, or special
ci rcunstances existed to permt review of the matter. Finding no
i nadequacy on the part of post-conviction counsel or special
circunmstances wthin the nmeaning of the statute, the court
considered the issue of trial counsel's adequacy wai ved because it
was not raised in Curtis's first petition for post-conviction
relief. Id.

On appeal to this Court, we held that the Court of Specia
Appeal s had erroneously interpreted subsection (c) of Art. 27, 8§
645A so as to "virtually do[] away with the concept of “waiver' as
an intelligent and knowing failure to raise an issue." 284 M. at
140, 395 A 2d at 469. Looking to the |anguage of the first
paragraph of the subsection, Judge Eldridge, for the Court,
di scussed its practical interpretation:

"The test for “waiver' which the Legislature
contenpl ated was clearly the "intelligent and
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knowi ng' failure to raise, not the failure of
counsel or an unknow ng petitioner to raise an
i ssue. . . . [T]he matter of " special
ci rcunstances' only becones pertinent where
there is an intelligent and knowi ng failure of
the petitioner to previously raise an issue.
Were the record affirmatively shows that
there was not an intelligent and know ng
failure to raise, there 1is nothing to
“excuse,' and the presence or absence of
“special circunstances' has no rel evance."

Court conti nued:

ld., 395

Not i

Procedure Act,

"The statute does not speak in terns of a
conclusive presunption of waiver, absent
speci al circunstances, as viewed by the State
and the Court of Special Appeals. Rather, it
is a presunption of an intelligent and know ng
failure to have raised an issue, which failure
can be rebutted by evidence or stipulated
facts showi ng that petitioner did not
“intelligently and knowi ngly' fail to raise
t he i ssue previously. "l

A 2d at 469.

ng that "the legislative purpose of the Post

Turning to the second paragraph, the

Convi cti on

as anmended by Ch. 442 of the Acts of 1965, was to

adopt the concept of "waiver' as set forth by the Supreme Court" in

Johnson v. Zerbst, 304 U. S. 458, 464, 58 S. C. 1019, 1023, 82 L

Ed. 1461,

1466 (1938), and Fay v. Noia, 372 U S. 391,

439, 83 S.

Ct. 822, 849, 9 L. Ed. 2d 837, 869 (1963), Curtis, 284 Ml. at 142,

395 A 2d

at 470, we then outlined the Suprenme Court's semn na

4 The Court added

to raise an issue was intelligent and knowi ng, and the concept
ci rcunst ances' excusing an intelligent and knowi ng wai ver, are separate and di stinct
Curtis v. State, 284 Md. 132, 140, 395 A 2d 464, 469 (1978).

matters."

of

"[ T] he concept of a rebuttable presunption that a failure

" speci al
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expl anation of that concept in Johnson v. Zerbst, in which the
Si xth Amendnent right to counsel was inplicated: "TA waiver is
ordinarily an intelligent relinquishnment or abandonnment of a known
right or privilege. The determ nation of whether there has been an
intelligent waiver . . . nust depend, in each case, upon the
particular facts and circunstances surroundi ng that case, including
t he background, experience, and conduct of the accused.'" |Id. at
143, 395 A 2d at 470 (enphasis omtted) (quoting Johnson, 304 U. S.
at 464, 58 S. . at 1023, 82 L. Ed. at 1466). It was this
standard that was later applied in Fay v. Noia to a defendant's
failure to file a direct appeal froma nurder conviction in which
a coerced confession had been introduced against himat trial. W
noted the Court's | anguage, at 372 U S. at 439, 83 S. Ct. at 849,
9 L. Ed. 2d at 869:

"“1If a habeas applicant, after consultation
wth conpet ent counsel or ot herw se,

understandi ngly and knowi ngly forewent the
privilege of seeking to vindicate his federal

claims in the state courts, whether for

strategic, tactical, or any other reasons that

can fairly be described as the deliberate by-

passing of state procedures, then it is open
to the federal court on habeas to deny himall

relief 1f the state <courts refused to
entertain his federal clains on the nerits —
t hough of course only after the federal court

has satisfied itself, by holding a hearing or

by sone other neans, of the facts bearing upon
the applicant's default. At all events we
wish it clearly understood that the standard
here put forth depends on the considered
choice of the petitioner.""
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Curtis, 284 M. at 144, 395 A 2d at 471 (citation omtted).
Regarded as the nost restrictive application of waiver principles,
Fay, in conjunction with the prior Johnson v. Zerbst decision, set
the stage for the General Assenbly's enactnment of subsection (c) of
8 645A of the Post Conviction Procedure Act. | ndeed, it is for
this reason that the Supreme Court's differentiation between those
rights to which a knowing and intelligent waiver is required to
bind a crimnal defendant by prior action or inaction and those
that may not be vindicated absent a defendant's proper preservation
of the matter is instructive in determning precisely "what type of
situations the [Maryland] Legislature intended to be enconpassed by
subsection (c)." 1d. at 142, 395 A 2d at 470.
Based upon our review of the Supreme Court's holdings on
wai ver, we observed, in Curtis:
"It is clear fromthe . . . cases that
whet her one is precluded from asserting a

constitutional right because of what may have
occurred previously, even though the failure

was not “intelligent and know ng,' depends
upon the nature of the right and the
surroundi ng circunstances. A defendant may

forego a broad spectrum of rights which are
deenmed to fall within the category of tactica
deci sions by counsel or involve procedural
defaul ts.

In the broadest sense of the word, any
tactical decision by counsel, inaction by
counsel, or procedural default, could be
described as a waiver.' For exanple, an
attorney nust nake nunerous decisions in the
course of a trial. Whenever he nmakes one
choosing to take or forego a particular
action, the alternate choice could be said to
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have been wai ved. However, with regard to
constitutional rights in a crim nal
proceedi ng, in a nmuch narrower sense the term
“wai ver' could be said to connote the
intelligent and know ng relinquishment of
certain basic constitutional rights under
ci rcunst ances where the courts have held that
only such intelligent and know ng action wl|
bi nd the defendant."

ld. at 147-48, 395 A 2d at 473; see State v. Magwood, 290 MJ. 615,

621-22, 432 A 2d 446, 449 (1981) (" Al nobst without exception, the

requi rement of a knowing and intelligent waiver has been applied

only to those rights which the Constitution guarantees to a

crimnal defendant in order to preserve a fair trial.'" (brackets

omtted) (quoting Schneckloth v. Bustanonte, 412 U. S. 218, 237, 93

S. . 2041, 2052-53, 36 L. Ed. 2d 854, 868 (1973)). We then

concl uded:

"I'n our view, the Legislature was using the

word “waiver' in this narrow sense in the
Maryl and Post Conviction Procedure Act, Art.
27, 8 645A. It intended that the waiver

provision of that Act, wth its express
definition of waiver, be applicable only in
those situations where the ~courts have
required an “intelligent and know ng' standard
[within the neaning of Johnson v. Zerbst and
Fay v. Noia]. This, we believe, is shown by
the statutory background, the decisions of
this Court, and logic."

Id. at 148, 395 A.2d at 473. To conclude otherw se, we reasoned,
woul d be "chaotic."” 1d. at 149, 395 A 2d at 474. That is to say,

if we were to apply the knowing and intelligent standard
"every time counsel nmade a tactical decision
or a procedural default, . . . for a crimnal
defendant to be bound by his |awyer's actions,
the lawer would have to interrupt a trial
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repeatedly and go through countless l|itanies
wth his client. . . . It is hardly
concei vabl e that the Legislature, in adopting
8 645A (c), could have intended to use the
word “waiver' in its broadest sense, thereby
requiring that the “intelligent and know ng'
standard apply every tine an issue was not
rai sed before.

.o [ The Legislature] intended that

subsection (c), wth its “intelligent and

knowi ng' standard, be applicable only in those

ci rcunstances where the waiver concept of

Johnson v. Zerbst and Fay v. Noia [are]

appl i cabl e. Q her situations are beyond the

scope of subsection (c), to be governed by

case |law or any pertinent statutes or rules.

Tacti cal decisions, when nade by an authori zed

conpetent attorney, as well as legitimte

procedural requirenents, will normally bind a

crim nal defendant.™
ld. at 149-50, 395 A 2d at 474 (citations omtted); see also
Magwood, 290 MJ. at 622-23, 432 A 2d at 450 ("Most decisions as to
trial tactics, strategy and procedural maneuvers rest with the
defendant's attorney, for, to require an intelligent and know ng
wai ver of every trial right of whatever kind would . . . adversely
alter the role of the trial judge and counsel and disrupt the
orderly workings of a crimnal trial already designed to ensure
justice for the accused.").

Thus, the General Assenbly contenplated, for purposes of
subsection (c) of the Post Conviction Procedure Act, that waiver
there described assuned the restrictive character to which the
Supreme Court had ascribed it. This has necessarily led to a dual

framewor k under which a post-conviction petitioner in Maryland may
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endeavor to assert certain, specific claims or rights not
previously raised. That is to say, the nature of the right
i nvolved wll determ ne whether the decision is governed by Art.
27, 8 645A(c), or pertinent case |law, statutes, or rules. On the
one hand, if a defendant's cl ai m does enconpass that narrow band of
rights that courts have traditionally required an individual
knowi ngly and intelligently relinquish or abandon in order to waive
the right or claim Wlker v. State, 343 M. 629, 642, 684 A 2d
429, 435 (1996), the failure to do so knowingly and intelligently
will not preclude raising the matter on post-conviction review
Courts, however, do not apply the sanme standard of waiver to "the
vast array of trial decisions, strategic and tactical, which nust
be made before and during trial." Estelle v. WIllianms, 425 U S.
501, 512, 96 S. Ct. 1691, 1697, 48 L. Ed. 2d 126, 135 (1976); see
Fay v. Noia, supra, 372 U.S. at 439, 83 S. Ct. at 849, 9 L. Ed. 2d
at 869; \Val ker, 343 MI. at 643-44, 684 A 2d at 435-36; Curtis, 284
Ml. at 144-48, 395 A . 2d at 471-73 (citing, inter alia, Francis v.
Henderson, 425 U. S. 536, 96 S. C. 1708, 48 L. Ed. 2d 149 (1976);
United States v. Nobles, 422 U S 225 95 S . 2160, 45 L. Ed. 2d
141 (1975); Davis v. United States, 411 U S 233, 93 S. . 1577,
36 L. Ed. 2d 216 (1973)); see also Wllians v. State, 292 Ml. 201,
215-16, 438 A 2d 1301, 1308 ("[T] he waiver of other rights, which
ordinarily do not require such know ng and voluntary action for a

wai ver to be effective, [is] not governed by the definition of
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wai ver in the Post Conviction Procedure Act."). Therefore, in the
case of procedural defaults or tactical decisions by litigants or
their counsel, the litigants may be barred from asserting the
right.s

Al t hough these avenues of recourse are nutually exclusive,
each has its own "escape nechani smi' by which a waiver, if found to
have occurred, may be excused. |f there has been a know ng and
intelligent relinquishnment of the issue presented, the defendant
may al | ege, and nust prove, the existence of special circunstances
excusing the failure to raise a right recogni zed under Art. 27, 8§
645A(c). O herwi se, he or she is w thout recourse.

In those instances involving "nost rights and issues arising
inlitigation," Wal ker, 343 Ml. at 643, 684 A 2d at 435, the Court
may review otherw se unpreserved issues under the discretion
granted by Maryland Rule 8-131. Under that rule, the appellate
courts possess the discretion to excuse the waiver of a right or
cl ai mwai vabl e by | ess than knowi ng and voluntary action. Cken v.
State, 343 M. 256, 273, 681 A 2d 30, 38 (1996). In Cken,

revisiting the matter of waiver in the context of a petition for

5 W have consistently followed the principles expounded in Curtis. See
Wal ker v. State, 343 Ml. 629, 684 A 2d 429 (1996); Oken v. State, 343 M. 256, 681
A.2d 30 (1996); MElroy v. State, 329 Mi. 136, 617 A.2d 1068 (1993); Trinble v.
State, 321 Ml. 248, 582 A 2d 794 (1990); State v. Ronulus, 315 MI. 526, 555 A 2d 494
(1989); Martinez v. State, 309 M. 124, 522 A 2d 950 (1987); State v. Cal houn, 306
Md. 692, 511 A 2d 461 (1986), cert. denied, 480 U S. 910, 107 S. . 1339, 94 L. Ed.
2d 528 (1986); State v. Tichnell, 306 MI. 428, 509 A 2d 1179, cert. denied, 479 U.S.
995, 107 S. C. 598, 93 L. Ed. 2d 598 (1986); WIllians v. State, 292 MI. 201, 438
A.2d 1301 (1981); State v. Magwood, 290 Mi. 615, 432 A 2d 446 (1981).
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post-conviction relief, we rejected the petitioner's contention
that circunstances existed to excuse a default. Based wupon
evi dence that appellate counsel's failure to raise the adequacy of
voir dire on appeal was deliberate, the decision not to raise the
matter was "quintessentially a tactical [one]," id. at 271, 681
A 2d at 37, falling without the | anguage of Art. 27, 8 645A(c), and
"governed by case law or any pertinent statutes or rules.” CQurtis,
284 Md. at 150, 395 A 2d at 474. Again, in Wl ker, supra, we
recogni zed that "in a post conviction proceeding, [we] can excuse
a waiver [under Rule 8-131] based upon an earlier procedural
default if the circunstances warrant such action," 343 Ml. at 647-
48, 684 A 2d at 438, but rejected that the attorney's failure to
object to erroneous jury instructions was excusable under the
ci rcunst ances because the error did not deprive Wal ker of a fair
trial, id. at 650, 684 A 2d at 439.

Wth these principles in mnd, we now turn to the questions

presented in Hunt's petition.

.
A
D ana Void
Hunt posits that he has not waived what he characterizes as
his constitutional right to an inpartial jury and, thus, is in a

position to challenge the seating of juror Diana Void on the panel
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that resentenced him in 1988. Concomtant to this right, he
continues, is the "constitutional right to adequately inquire of
prospective jurors to determne if cause existed for
disqualification." (citing Davis v. State, 333 Ml. 27, 633 A 2d 867
(1993)). The cause, he asserts, for disqualifying Ms. Void is a
charge of m sdeneanor theft pendi ng against her at the tine of the
resentencing. Under M. Code (1973, 1995 Repl. Vol., 1996 Supp.),
8 8-207(b)(5) of the Courts & Judicial Proceedings Article (QJ), a
prospective juror is disqualified to serve if "he: [h]as a charge
pendi ng against himfor a crinme punishable by a fine of nore than
$500, or by inprisonnment for nore than six nonths, or both
. Hunt reads this to contenplate automatic dism ssal of any
veni reperson so charged; the fact of M. Void s pending charge
rendered her statutorily disqualified fromserving on the jury. W
hold that Hunt has failed to avail hinself of CJ Title 8 in a
tinmely fashion. W explain.

D ana Voi d” was arrested on Cctober 24, 1988, four days after
she conpl eted and returned her Qualification Questionnaire for Jury
Service to the Baltinore Gty Jury Conm ssioner. On it she

truthfully indicated a negative response to the question, "Are you

6 Theft penalties are provided by Mi. Code (1957, 1996 Repl. Vol.), Art. 27,
§ 342. Under the charge at issue, Ms. Void was subject to both a fine of up to $500
and inprisonnment for up to ei ghteen nonths.

7 Juror Void has previously been the subject of Hunt's appellate attacks. On
direct appeal fromhis resentence of death, Hunt alleged that the trial court had
i nproperly denied his notion to excuse Ms. Void for cause based upon her responses
concerni ng her predisposition to inpose the death penalty. See Hunt v. State, 321
Md. 387, 418-19, 583 A 2d 218, 233 (1990).
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presently charged with a crine other than a mnor traffic offense?"
Six weeks later, when she was sumonsed for service, during an
orientation for all prospective panel nenbers, she was again asked
a nunber of qualifying questions, including whether she had any
crimnal charges pending. An affirmative response to this question
woul d have been considered sufficient to warrant excuse from
service. M. Void did not speak up. During voir dire, the tw ce-
screened Ms. Void was again asked to indicate whether she had ever
been charged with or convicted of a serious crinme. She failed to
respond. She went on to sit on the panel that resentenced Hunt to
deat h. In the course of an investigation with regard to Hunt's
petition for federal habeas corpus relief, a check of the Judici al
Information Systens's ("CJIS') database revealed M. Void's
nondi scl osure. \Wen interviewed® about it, on Septenber 8, 1995,
Ms. Void indicated that, "at the tine she knew she wasn't guilty,
therefore, it didn't pop into her head to say anything." M. Void
further indicated that she had not m sunderstood the question when
it was posed to her during the qualification stages of the
pr oceedi ngs.

The "“right' to exam ne potential jurors, inherent in the

constitutional right to a fair trial and inpartial jury, translates

8 Ms. Void did not testify at the hearing on Hunt's second petition for post-
conviction relief; she could not be located. Testinony was therefore elicited from
Cynthia Harry, an investigator for the Federal Public Defender's Ofice that was
acting on Hunt's behalf in the federal habeas corpus proceedi ng, who conducted the
interview of Ms. Void.
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into a defendant's right to have certain questions propounded to
the jurors . : : “concern[ing] a specific cause for
di squalification."" Boyd v. State, 341 M. 431, 436, 671 A 2d 33,
36 (1996) (quoting HII v. State, 339 Md. 275, 280, 661 A 2d 1164,
1166 (1995)); see also Bedford v. State, 317 Mi. 659, 670, 566 A. 2d
111, 116 (1989) ("Maryland Declaration of R ghts Article XXl
guarantees a defendant the right to exam ne prospective jurors to
det erm ne whet her any cause exi sts for a juror's
di squalification."). These "causes" may take two forns:
di squalification for bias or disqualification for failure to neet
m ni mum statutory requirenents for jury service. The distinction
between these two is a critical one in evaluating the case sub
judice. In uncovering bias, a party seeks "to discover the state
of mnd of the juror in respect to the matter in hand or any
collateral matter reasonably liable to unduly influence him"™
Davis, 333 Md. at 35-36, 633 A.2d at 871. This, however, is not
akin to uncovering informati on concerning the prospective juror's
age, literacy, or crimnal background, for which m ninum
requirements exist as prerequisites to service. Mor eover, the
identification of a disqualifying trait or bias does not always
warrant automatic dismssal of the offending juror. Rather, it is
only under certain circunstances and at certain stages in the

proceedi ngs that automatic dism ssal is sanctioned. It is with
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this aspect of the jury selection process that we are concerned in
t he instant case.

We nust, however, first determ ne whether the right Hunt
asserts as having been violated —the right to exam ne potenti al
jurors, intrinsic to the right to a fair and inpartial jury —is of
the kind traditionally considered waivable only by know ng and
intelligent action. Hunt contends that it is and that he did not
knowi ngly and intelligently waive this issue because the factua
basis for his challenge was not "reasonably available” in prior
pr oceedi ngs. He reasons that, because his attorneys |acked the
tinme, information, and resources to investigate a possible claim of
juror disqualification/ineligibility, he should not be estopped
from asserting the matter. The State argues that Hunt proceeds
under an erroneous standard in ascertaining the waivability of the
right. It is not whether relevant matter is "reasonably avail abl e"

">

to the defense, but rather it entails a review of the nature of
[the . . .] right and a consideration of the surrounding
ci rcunmst ances under which the right arises.'" (Quoting Oken, 342
Ml. at 272, 681 A.2d at 38). Such a review, the State continues,
reveal s that a waiver consistent with Johnson v. Zerbst principles
is not required to forego the ability to contest a juror's seating
on the panel. | ndeed, defense counsel's acceptance of the jury

panel was sufficient to bar any subsequent objection thereto. See

Glchrist v. State, 340 Ml. 606, 617-18, 667 A 2d 876, 881 (1995).
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Because there is no authority for the proposition that the
right to examne prospective jurors requires a knowng and
voluntary waiver, Art. 27, 8 645A(c) is not applicable, and we
proceed under the second category of the analysis recited above and
| ook to pertinent case |aw, statutes, and rules to determne Hunt's
ability to challenge Ms. Void at this juncture in the proceedings.
See Curtis, 284 Md. at 150, 395 A 2d at 474.

Juror selection in Maryland is regulated by CJ Title 8,
Subtitle 2. Lews v. State, 332 Ml. 639, 641, 632 A 2d 1175, 1176
(1993). Modeled after the Jury Sel ection and Service Act of 1968,
28 U.S.C. 88 1861-1869 (1994), the selection process set forth in
that subtitle necessarily enbodies the Sixth Amendnent's right to
an inpartial jury. It nust be cautioned, however, that, separate
and apart from constitutional considerations, these rights are
statutory in nature. Odinarily, their violation may only be
vindi cated by invocation of the statutorily-prescribed renedy.

In achieving an inpartial jury, the process commences with an
array conposed of a fair cross-section of the community. See
Tayl or v. Louisiana, 419 U S 522, 95 S. C. 692, 42 L. Ed. 2d 690
(1975). These individuals are then screened by various nechani sns
put into place by Title 8, Subtitle 2 to determne their
eligibility for jury service. The guidelines set forth in CJ § 8-
207, which delineate the mninmum qualifications for service, are

the neans by which the selection of a representative venire is
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effected. Anyone disqualified thereunder as a result of a response
elicited on the qualification questionnaire or during the juror
orientation is automatically excused fromservice. Those remaining
are then "screened" a third tinme through voir dire exam nation

See Boyd, 341 Md. at 441, 671 A .2d at 38 ("Maryland courts screen
juror qualifications on at |east three |evels: a statutorily-
required qualification form appearance before the jury judge or
comm ssi oner at the courthouse, and the trial judge' s observance of
each juror during the voir dire."). The timng and ability of a
party to challenge jurors and the jury selection process are
circunscribed by CI § 8-211. Subsection (a) requires that a
chal l enge to sel ection procedures in a crimnal case be nade before
voir dire exam nation begins, by notion to dism ss the indictnent
or stay the proceedings on the ground of substantial failure to
conply with the procedures. Subsection (e) further delimts the
ability to nmount an attack against a particular juror by stating
that the procedures described in CJ 8§ 8-211 are "the exclusive
means by which a person accused of a crine, the State's Attorney,
or a party in a civil case may challenge any jury on the ground
that the jury was not selected in conformty with the provisions of
this title," including CIJ § 8-207. It adds: "Except as to
constitutional guesti ons, nothing contained in this title
constitutes grounds for postconviction relief under the provisions

of Article 27, 88 645A-645J of the Code." Thus, if a party
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i nterposes a challenge to a juror prior to voir dire based upon a
failure to neet the mninmumstatutory requirenents, the juror nust
be excused; the trial court has no discretion to qualify the juror.
| f, however, voir dire has commenced, as we shall explain, infra,
any chall enge nmade thereafter ordinarily nust be acconpanied by a
denmonstrati on of probable bias before the attack will succeed. The
reason for this is clear: the statute unanbi guously states that,
prior to voir dire, jurors who are not qualified to sit fail to
meet a requirenent of CJ 8 8-207. Afterward, the opponent has | ost
the statutory renedy and nust |abor under constitutional or conmon
| aw principles. VWiile we recognize that this narrow statutory
peri od places a burden upon defendants in nmounting post-voir dire
chal l enges, it ensures that they do not frustrate the goal of
finality in judicial decision-making. See Davis, 333 M. at 40,
633 A 2d at 873 (It is the "justice systenis obligation to provide
l[itigants with both an inpartial as well as efficient nmethod of
adm ni stering justice."). We find support for this reasoning in
United States v. Boney, 977 F.2d 624 (D.C. Cr. 1992). I n that
case, before the defendants were sentenced, but after rendition of
the verdict, it was discovered that the jury foreman was a
convicted felon. A notion for new trial was denied. Addressing
t he defendants' statutory renedies under 28 U S.C. 88 1865-1867,
the United States Court of Appeals for the District of Colunbia

Circuit opined that the statute was inapplicable for two reasons:
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time and substance. The court noted that an objection nade after
trial, as in that case, fell outside 28 U S.C § 1867(a), which
requires a defendant to object "before the voir dire exam nation
begins, or wthin seven days after the defendant discovered or
coul d have discovered, by the exercise of diligence, the grounds
therefor[], whichever is earlier." 977 F.2d at 633. Failure to
chal l enge properly the jury for inproper selection waives the
I ssue. 28 U S.C. 8§ 1867(e) (Section 1867 procedures are the
"exclusive neans" by which objections my be |[|odged.).
Furthernore, the court reasoned, the cited provisions "address a
different problem —the procedures by which the district court
shoul d adm nister the jury selection process. . . . [When a juror

fails to disclose his felon status . , no defect in the court's

jury selection process occurs.” 1d. The court went on to state
that, to the extent that 28 U S.C. 88 1865-1867 were gernane,

"they counsel against any rule that would | ead
to automatic reversal. The statutory schene
permts a conviction to stand in the face of
an untinely allegation that the district court
allowed a felon juror to serve in violation of
the proper jury selection process. For
exanple, if a juror acknow edged his felon
status on the jury qualification formbut was
permtted to serve in violation of § 1865,
§ 1867 would bar an untinely challenge to his
service. See, e.g., United States v. Uribe,
890 F.2d 554, 561 (1st Cr. 1989) ("Like so
many statutory rights, the right to exclude
felons nust be affirmatively invoked."). To
be sure, § 1865 evinces a congressional
purpose to restrict the service of felons on
juries. The strict procedural limtations of
§ 1867, however, nmake abundantly clear that
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ot her val ues, such as judicial efficiency and
finality, tenpered Congress'[s] desire to bar

felon-jurors and |l ed Congress to reject a rule
of per se reversal."

Normal |y, therefore, a challenge, as in the case sub judice,
to a prospective juror once voir dire has begun or to an inpanelled
juror, does not trigger the provisions of Subtitle 2 of CJ Title 8,
unl ess the challenge is constitutionally-based. CJ 8§ 8-211 sets
forth the way in which a defendant may challenge a juror on
statutory grounds —by notion prior to voir dire. The |anguage is
clear and very specific. Failure to file such a notion results in
wai ver of the statutory renedies provided in CJ § 8-211(d).

It is undisputed that Hunt nade no notion at any tine prior to
the commencenent of voir dire (or after, for that matter). He
concededly raises this issue for the first time in his second
petition for post-conviction relief. He is, therefore, in no
position to avail hinself of CJ 8§ 8-207, regardl ess of the reason
for the delay, and his present reliance on that statutory provision
is msplaced.

The Si xth Amendnent's guarantee of a fair trial and inpartial
jury is the touchstone of our justice system?® What is required of

jurors is that they be without bias or prejudice for or against the

9 The Sixth Amendment is applicable to the States through the Fourteenth

Amendnent. Duncan v. Louisiana, 391 U S. 145, 88 S. Ct. 1444, 20 L. Ed. 2d 491
(1968).
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defendant and that their mnds be free to hear and inpartially
consi der the evidence and render a fair verdict thereon. Bristow
v. State, 242 M. 283, 289, 219 A 2d 33, 36 (1966); see al so Kuj awa
v. Baltinore Transit Co., 224 M. 195, 201, 167 A 2d 96, 98 (1961);
Baltinore Radio Show, Inc. v. State, 193 Ml. 300, 328, 67 A 2d 497,
510 (1949), cert. denied, 338 U S. 912, 70 S. C. 252, 94 L. Ed.
562 (1950). Furthernore, "'[b]lias on the part of prospective
jurors will never be presuned, and the challenging party bears the
burden of presenting facts . . . which would give rise to a show ng
of actual prejudice.’ Davis, 333 Ml. at 38, 633 A 2d at 873
(enmphasi s added) (quoting Borman v. State, 1 Ml. App. 276, 279, 229
A. 2d 440, 441-42 (1967)). If a crimnal defendant undertakes to
challenge a juror on grounds of bias, the attack mnust be
affirmatively advanced at the time of trial. It may not be raised
for the first time in a collateral attack upon the conviction
and/ or sentence.

Because Hunt has lost his ability to challenge juror Void both
because of the untineliness of his challenge under CJ § 8-207 and
because of his failure to denonstrate bias at trial, he has waived
consideration of the matter in this proceeding. W may, however,
and Hunt asks that we do, excuse these procedural defaults under
the discretion granted by Mil. Rule 8-131. W shall decline that
invitation because we are not persuaded that juror Void's presence

on the panel deprived Hunt of a fair trial. See Walker, supra, 343
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Ml. at 648, 649-50, 684 A 2d at 438, 439. The pendi ng m sdeneanor
charge against juror Void does not denonstrate a probability of
bi as agai nst Hunt. Moreover, the fact of juror Void s pending
charge could have been known had Hunt's resentencing counsel
conducted the very investigation undertaken by the federal public
defender. It is undeniable that defense counsel had access to the
pertinent records from CJIS or the District Court itself at the
time of Hunt's resentencing, and their failure to utilize themto
Hunt' s advantage, for whatever reason, is a default that we wll

not excuse.

B
Patrick Russ

Prior to being summonsed, M. Russ was also required to
conplete a Qualification Questionnaire for Jury Service. On it he
was asked whether he had been the victimof a crime within the
previous year. He responded in the negative, when, in fact, within
the rel evant time period, his house had been burglarized. Again,
on voir dire, he was asked, "[H as any nenber of this panel or
their famlies or their close friends ever been the victim of a
crime of violence?" M. Russ did not respond, either affirmatively
or negatively. Testifying at the hearing on Hunt's second petition

for post-conviction relief, he explained his nondiscl osure:

0 He had also appeared as a State's witness at the trial of the person
charged with the housebreaking.
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"A. Well, this was -- that was ny first
time ever being on a trial and I was nervous,
and | just didn't think wth what I
responded. "
On cross-exam nation, M. Russ conceded that he considered the
crime to have been one of violence, but denied having an ulterior
notive or a desire to hurt anyone in not disclosing the fact of his
victim zation.

Hunt challenges M. Russ's presence on the panel that
resentenced him stating that his intentional nondi sclosure gives
rise to a presunption of bias. Specifically, he states, "Juror
Russ's status as a victimof a violent crime reasonably woul d have
made hi mharsh on crinme." He adds further that, because the State
failed to produce evidence to rebut this presunption, he is
entitled to a new sentencing hearing. W disagree.

Under the principles outlined supra, Hunt's ability to
challenge M. Russ's presence on the jury is limted by waiver
principles. Looking, as we nust, to pertinent case |aw, statutes,
and rules, see Curtis, 284 M. at 150, 395 A 2d at 474, we note
that, in order to nmount a successful attack against the juror, Hunt
was required to denonstrate that the fact of M. Russ's
victim zati on woul d have provided a basis upon which to chall enge
himfor cause. He failed to produce any evidence that established
M. Russ's predisposition. Instead, he relied upon the proposition
t hat nondi scl osure autonmatically begets entitlenent to a new

sentencing hearing. In so doing, he did not satisfy his burden of
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pr oof . Thus, as with juror Void, Hunt has waived the right to
raise the issue at this stage in the proceedings. Further, this
procedural default precludes any consideration of the issue, since,
in the absence of any proof of bias on the part of M. Russ, there
was no showing that this default caused any prejudice to Hunt. See
Val ker, 343 MJ. at 648, 649-50, 684 A 2d at 438, 439.

We hold that Hunt's failure to avail hinself of the various
remedies at his disposal during trial resulted from i nexcusable
procedural defaults that provide himw th no foundation upon which
to predicate a challenge against jurors Void and Russ in the

instant collateral attack upon his conviction and sentence.

[T,

Hunt chal | enges both the reasonabl e doubt instruction given at
his trial and that given at his resentencing. Before we address
Hunt's clainms in respect thereto, we shall set forth those
instructions in their entirety.

During the guilt/innocence phase of the trial, the court
instructed the jury as foll ows:

"The State has the responsibility to
of fer you proof to overcone the presunption of
i nnocence and to prove that the Defendant is
guilty of the crimes with which he is charged.
The degree of proof that is necessary for the
State to produce is proof that a Defendant is
guilty beyond a reasonable doubt. The
Def endant does not have the burden of proving
hi s i nnocence or producing any evidence. The
State must prove or nust establish by proof
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every material fact as to the guilt of the
Def endant beyond a reasonable doubt. Thi s
does not nean that the State nust prove a
Def endant guilty beyond all possible doubt or
to an absolute or mathenmatical certainty. The
evidence in a crimnal case need not be that
certain but it nust establish guilt beyond a
reasonabl e doubt.

A reasonable doubt is not a difficult
term to explain and perhaps can best be
defined by attaching to the words reasonabl e
doubt their ordinary meaning. A reasonabl e
doubt is a doubt based on a reason, not on a
doubt which is illogical or capricious or
based on nere specul ation but rather a doubt
for which you find there exists a sound and
| ogi cal reason

Reasonabl e doubt has al so been defined as
follows: If after considering all the facts
and the |aw of the case you can say that you
have an abiding belief that the Defendant is
guilty, a belief such as you would be willing
to act upon in an inportant matter relating to
the affairs of your own life, then you have no
reasonabl e doubt.

Stating the sanme proposition just a
little differently, the evidence is sufficient
to renove a reasonabl e doubt when it convinces
you as ordinarily prudent people that what the
State is seeking to prove is true to the
degree that you would be willing to act upon
this belief in an inportant matter in your own

lives.

In the final . . . analysis, in order to
sustain a verdict of guilty the evidence need
not . . . elimnate from your mnds every

concei vabl e doubt based on nere guesswork or
suspi cion but nmust elimnate from your m nds
any doubt based on a sound and | ogical
reason. "

At Hunt's resentencing, the trial court gave this instruction:

"Reasonabl e doubt occurs when the evidence is
sufficient to renove a reasonabl e doubt when
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it convinces you as ordinarily prudent people
that what the [SJtate is seeking to prove is
true to the degree that you would be wlling
to act upon this belief in an inportant matter
in your own life. That is the explanation
with respect to reasonabl e doubt. When you
are convinced, as ordinarily prudent people,
that what the [SJtate is seeking to prove is
true to the degree that you would be wlling
to act upon this belief in an inportant matter
in your on [sic] life."

The "knowi ng and intelligent” waiver concept is not applicable
to the failure to object to an erroneous jury instruction. Davis
v. State, 285 M. 19, 35, 400 A 2d 406, 414 (1979). |Indeed, we
have consistently held that the failure to challenge a jury
instruction in accord with Ml. Rule 4-325(e)! will act as a bar to
any subsequent assignnment of error thereto. See Wl ker, supra, 343
Ml. at 646-47, 684 A . 2d at 437-38, and cases cited therein. Hunt
concedes that he did not object to the reasonable doubt
instructions followng their reading to the respective juries and
that he has not previously presented this issue for appellate
consi derati on. He asserts, however, that he has not waived his
right to present these chall enges because, prior to rendition of
this Court's decision in WIlls v. State, 329 Ml. 370, 620 A 2d 295
(1993), there was "no | egal basis" upon which to raise this issue

and any such challenge "would not have prevail ed under existing

law." Because WIIs allegedly "recognized a "substantive standard

1 That rule mandates, in relevant part: "Objection. —No party may assign as
error the giving or the failure to give an instruction unless the party objects on
the record pronptly after the court instructs the jury, stating distinctly the
matter to which the party objects and the grounds of the objection.”
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not theretofore recognized,'" within the neaning of Art. 27, 8§
645A(d), 2 he continues, his assignnent of error with respect to the
reasonabl e doubt instructions may not be deenmed to have been
wai ved. We perceive no nerit in this argunent, and expl ain.

Hunt asserts that an instruction that defines reasonabl e doubt
in relationship to that kind of evidence upon which the jurors
would be willing to act in inportant matters in their own lives
allows a jury to predicate a finding of guilt upon |ess proof than
proof beyond a reasonable doubt; the absence of "wthout
hesitation" or "without reservation"” |anguage rendered the
instructions fatally flawed. In WIls, while we acknow edged t hat
"the reasonabl e doubt standard is difficult to explain," 329 Ml. at
382, 620 A 2d at 301, we refused to adopt a boil erplate expl anation
of the termso long as, "when an explanation is given to the jury,
it . . . does not tend to confuse, mslead or prejudice the
accused. " | d. Despite an expressed preference for certain

| anguage we consi dered useful in explicating the term"reasonable

12 That section provides:

"Decision that Constitution inposes standard not
heret of ore recogni zed. —For the purposes of this subtitle
and notwithstanding any other provision hereof, no
al l egation of error shall be deened to have been finally
litigated or wai ved where, subsequent to any deci sion upon
the merits thereof or subsequent to any proceeding in
whi ch said all egati on otherwi se nay have been wai ved, any
court whose decisions are binding upon the | ower courts of
this State holds that the Constitution of the United
States or of Maryland inposes upon State crimnal
proceedings a procedural or substantive standard not
t heret of ore recogni zed, which such standard is intended to
be applied retroactively and would thereby affect the
validity of the petitioner's conviction or sentence."
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doubt," we stopped short of holding that phrases such as "w thout

reservation,”" "without hesitation,"” or any other specific | anguage,
or "magic words,"” nust be included in the instruction for it to
pass nmuster. Thus, despite Hunt's assertions to the contrary, our
decision in Wlls did not alter existing case law with respect to
the criteria under which a challenge to a reasonable doubt
instruction is to be presented. Consequently, his Art. 27,
8645A(d) argunment is unavailing.

Havi ng concluded that Hunt failed to preserve this issue
adequat el y, we now consi der whether we will excuse this procedural
default under Ml. Rule 8-131. W will not. Hunt had nunerous
opportunities to attack the propriety of the nowchallenged
instructions: after the jury was charged; on direct appeal fromthe
conviction or resentencing, respectively; and before the circuit
court in his first petition for post-conviction relief. Moreover,
even if we were to accept that WIls "inpose[d] upon State crim nal
proceedi ngs a procedural or substantive standard not theretofore

recogni zed, " which we do not, Hunt has not directed us to a reason
why he did not bring that decision to the circuit court's attention
in atimely fashion. The decision in WIlls was filed after the
hearing in his first petition for post-conviction relief, but

before the circuit court's decision thereon.® Despite having

13 gpecifically, the hearing ended Novenber 20, 1992, the decision was handed

down on April 13, 1993, and WIls v. State, 329 MI. 370, 620 A 2d 295 (1993), was
filed March 3, 1993.
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rai sed several evidentiary matters for the court's consideration in
that interim Hunt did not bring to its attention the WIlIs
deci sion and the purported inpact it had upon his case. Thus, we
hold that Hunt's failure to challenge the reasonable doubt
instructions previously bars himfrompresenting this issue for our

consideration in this appeal.

I V.

State's witness Aaron McNair testified that he saw Hunt shoot
O ficer Adolfo once in the chest and then run after him shooting
himagain in the back. He also denied under oath that any prom se
had been made to him by the prosecution in exchange for that
testinmony. In his third and fourth assignnents of error, which we
shal |l address in tandem Hunt assails the State's procurenent and
the substantive truth of McNair's testinony, claimng that it was
both fal se and obtained in exchange for a prom se of leniency in
McNai r''s own upcom ng sentencing. Hunt contends that the all eged
falsity of MNair's statenments under oath, and the State's
concomtant failure to reveal that "false testinony," could have
affected the jury's verdict. Further, MNair's denial of prom ses
made to himby the prosecution went to his credibility and, given

the nature of his testinony, the existence of any pronm se renders
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it reasonably likely that the jury would not have relied upon that
testinony in finding preneditation and deliberation.*
McNair's involvenent in the instant case began on the night of

t he shooting, Novenber 18, 1985, when he identified hinself to the
Baltinmore City Police Departnment as an eyewitness. |n January of
1986, charges of assault with intent to nmurder and the |esser-
i ncl uded of fense of assault were brought against himin the Grcuit
Court for Baltinore City. In May of 1986, he pled guilty to
assault; his sentencing was scheduled for July 16, 1986. 1In the
interim on June 5, 1986, McNair testified at a suppression hearing
brought on Hunt's notion, which sought, anong other things, the
di scl osure of any inpeachnent evidence with respect to the State's
W tnesses. There, McNair stated that he had been provided wth no
consideration by the Ofice of the State's Attorney's for his
i nvol venent in the instant case. Following McNair's testinony,
Assistant State's Attorney Ti nothy Doory addressed the court:

"For the record, Your Honor, M. MNair's

under st andi ng of any prom ses or agreenents is

correct as far as the State is aware. Not hing

was ever prom sed to himon his charges other

than a recommendati on that he be released on

[his own] recog[nizance] on the charge of

failure to obey."
This understanding was reiterated to the court by M. Doory the

followng day. At trial, on June 19, 1986, upon exam nation by

Assi stant State's Attorney Sam Brave, MNair again testified that

4 McNair was widely regarded as an inportant witness on the issue of the
preneditation vel non of Hunt's actions in shooting Oficer Adolfo.
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he had not been prom sed anything in return for his testinony
agai nst Hunt .1
Thereafter, Jack Lesser, the Assistant State's Attorney
prosecuting McNair's case, received a nenorandum from Sam Brave,
the prosecutor in Hunt's case, on July 15, 1986. 1In toto, it read:
OFFI CE OF THE STATE' S ATTORNEY

VEMORANDUM

TO : JACK LESSER, TEAM CAPTAIN, PT. 06
FROM  SAM BRAVE, TEAM CAPTAIN, PT. 07 [ SB]
DATE: JULY 15TH, 1986

SUBJ: STATE VS. AARON MCNAIR (CASE NO
28608021)

The above captioned case is schedul ed for
di sposition on July 16, 1986 before Hon. John
Carrol |l Byrnes.

It's ny understanding that on My 21,
1986 the Defendant, Aaron MNair pled guilty
to the 3rd Count of C. 1. 28608021 (Assault)
under a plea bargain in which the State is to
recommend a cap of 18 nonths, otherwise to
remain silent.

As you are aware, the Defendant, MNair
recently testified for the State in the Flint
Gregory Hunt Death Penalty case. Hi s
t esti nony was extrenely i nport ant in
establishing preneditation and was given
w t hout any specific promses fromthe State
except that his cooperation with the State in
this inportant case would be brought to the
attention of Judge Byrnes at the tinme of his
di sposition on the assault conviction for

5 MeNair testified in a substantially sinmilar manner at Hunt's resentencing
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what ever consi deration Judge Byrnes feels is
appropriate. As you recall, Tim Doory and I
had you "on call' in the Hunt case in case it
becane necessary to establish these facts.
Def ense counsel, Steve Suser, is, of course,
aware of the situation; in fact, M. Suser, at
one point located M. MNair and instructed
himto contact us.
| am sure M. Suser would have no
objection to this information being nade part
of the record at disposition. Shoul d Judge
Byrnes feel that the record should be
anplified by ny direct testinony, | wll be
avai |l abl e.
cc: Stephen A. Suser, Esq."[®
Hunt contends that there can be no other interpretation of the
menor andum but that MNair had been assured that his cooperation
woul d be made known to Judge Byrnes and that McNair |ied when he
testified to the |ack of any such agreenment. According to Hunt,
the State's failure to reveal the alleged falsity of his denial of
sai d agreenent upon questioning tainted the proceedings. The jury,
in his estimtion, would not have returned a verdict of guilt had
it known that McNair's testinony had been pronpted by an interest
in testifying in a manner favorable to the State.
Before we may remark upon the validity of either avernent
presented, we nust per force consider the nature of the right and
timng of its assertion to ascertain our ability to entertain these

clainms in the first instance. Hunt acknow edges that he has not

6 The following day, July 16, 1986, at MNair's sentencing, Judge Byrnes
acknowl edged receipt of this nenorandum McNair received a probationary
di sposi tion.
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her et of ore advanced the matter of McNair's involvenent in his case.
| ndeed, during the hearing on Hunt's second petition, his first
post - convi ction counsel acknow edged that, in furtherance of that
petition, they nmade the deliberate decision to pursue clains
related solely to the ineffective assistance of counsel. Operating
under that frane of reference, McNair's involvenent in the case and
his consequent testinmony, as well as that of other trial fact
W t nesses, was not the focus of their efforts. When questi oned
about the fact of MNair's involvenent in the case, one of his
first post-conviction counsel, M. Thomas Mrrow, indicated that,
"[1]f [he] felt that M. MNair would have presented a nmateria
el enent of the issues which Ms. [Judith] Catterton [his co-counsel]
and [ he] were investigating and presenting, [he] certainly would
have found a way to find an investigator” to locate MNair to

interview him He then added, "The truth of the natter is with the

resources we had, | had enough . . . digest[ing] the transcript of
the . . . resentencing without attenpting to sit and brain storm
[sic] every possible issue that | could see . . . and that's why |

didn't even think to go out and try to raise issues with potenti al
W tnesses."” Rather, what post-conviction counsel did was allege in
the first petition that:

"Petitioner was denied his rights
guaranteed wunder the Fifth, E ghth, and
Fourteenth Anmendnents of the United States
Constitution, the Maryland Declaration of
Rights, and Mryland law by the State's
ref usal to conmply wth its discovery
obligations in a tinely fashion.
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Petitioner's original trial counsel nade
tinmely requests for the follow ng information
regarding a nunber of w tnesses: 1) their
Grand Jury testinony; 2) their prior crimnal
records; and 3) any promses of |eniency
accorded them by the State in exchange for
their testinony against Petitioner.

Wth regard to trial counsel's request
that the State provide any prom se of | eniency
given any of its w tnesses in consideration of
their testinony, the State responded by
pr oduci ng t hese W t nesses to testify
imedi ately before the jury was selected.
Since the State itself would be a party to any
prom se given, it was incunbent upon the State
itself to respond and not require defense
counsel to rely upon the understanding and
credibility of the wtnesses involved to
renmenber and recite promses given. Mbreover,
providing this information at the eleventh
hour imediately before jury selection, did
not provide counsel adequate opportunity to
i nvestigate and make use of this information.™

At the hearing on the first petition, however, counsel failed to
present any evidence in furtherance of the above claim

Hunt's first post-conviction counsel made the tactical
deci sion not to challenge the nmenorandumor MNair's testinmony with

respect to the existence vel non of an agreenent with the State.

Under the analysis recited in Part |., supra, the right alleged to
have been violated — the right not to be convicted on false
testinmony — has never been recognized as being of the kind

traditionally considered waivable only by knowi ng and intelligent

action. Thus, Hunt is held to have waived it in the ordinary
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course of the litigation for failing to proffer a seasonable
obj ecti on thereto.

As we previously indicated, "[a] defendant may forego a broad
spectrumof rights which are deened to fall within the category of
tactical decisions [nade] by counsel."™ Curtis, supra, 284 M. at
147, 395 A 2d at 473; see also Hardaway v. State, 317 Mi. 160, 169,
562 A. 2d 1234, 1238 (1989); Magwood, 290 Ml. at 622, 432 A 2d at
449-50; Davis, supra, 285 M. at 35, 400 A 2d at 413-14. Many
deci si ons nade by authorized and conpetent counsel during the trial
or appellate process wll generally act to bind the defendant.
Wal ker, 343 Md. at 643, 684 A 2d at 436; Cken, 343 Md. at 270, 681
A 2d at 37; Treece v. State, 313 MI. 665, 672, 547 A 2d 1054, 1057
(1988) (citing Curtis); State v. Cal houn, 306 Ml. 692, 703, 511
A. 2d 461, 466 (1986), cert. denied, 480 U S 910, 107 S. C. 1339,
94 L. Ed. 2d 528 (1987); see State v. Thomas, 328 M. 541, 560, 616
A.2d 365, 374-75 (1992) (attorney's decisions during course of
trial were product of professionally reasonabl e judgnent consi stent
with defendant's constitutional guarantees of effective assistance
of counsel), cert. denied, 508 U S 917, 113 S. C. 2359, 124 L.
Ed. 2d 266 (1993); Cherry v. State, 305 MI. 631, 649, 506 A 2d 228,
237 (1986) (" Under our adversary system once a defendant has the
assi stance of counsel the vast array of trial decisions, strategic
and tactical, . . . rests wth the accused and his attorney.'"

(quoting Estelle v. WIlians, supra, 425 U S. at 512, 96 S. C. at
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1697, 48 L. Ed. 2d at 135)); WIlians, supra, 292 Mi. at 216, 438
A.2d at 1308 ("[A] defendant [is] in nost situations bound by the
tactical decisions, actions or inactions of his attorney."); see
al so Nelson v. California, 346 F.2d 73, 81 (9th Gr.) (counsel is
manager of case), cert. denied, 382 US. 964, 86 S. . 452, 15 L
Ed. 2d 367 (1965). |Indeed, there is "the potential for chaos if
every tinme counsel nmde a tactical decision . . . the
“intelligently and know ngly' standard was triggered." Cken, 343
Md. at 270-71, 681 A.2d at 37. As we explained in Curtis:
"In the broadest sense of the word, any
tactical decision by counsel[ or] inaction by
counsel . . . , could be described as a
“wai ver.' For exanple, an attorney nmust nake
numerous decisions in the course of a trial.
Whenever he makes one, choosing to take or
forego a particular action, the alternate
choi ce could be said to have been waived."
343 Md. at 147-48, 395 A 2d at 473.

Counsel in the first post-conviction case nmade the deliberate,
tactical decision to remain silent in the face of nunerous
opportunities to raise the specter of the nenorandum and chal |l enge
McNair's testinony with respect to an agreenent with the State.
Hunt, therefore, may only press this matter before us if we
exercise our discretion to excuse its waiver. M. Rule 8-131. W
shal | not. Hunt has made no showi ng of such prejudice as would
have tainted the fairness of the proceeding. The "promse," if

any, mnerely brought to Judge Byrnes's attention the fact that

McNai r cooperated in Hunt's case. The nmenorandum therefore, was
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sinply corroborative of actual events. Mreover, in the face of
overwhel m ng evidence of Hunt's preneditation, the inport Hunt
ascribes to McNair's testinony has been greatly exaggerated.

Before the grand jury, MNair testified that he w tnessed the
struggl e between Hunt and O ficer Adolfo, the first shot, and the
chase and subsequent shot. At trial and at the resentencing
hearing, he testified in a substantially simlar manner. At the
hearing on Hunt's second petition, however, faced with recent
adm ssions of his apparent m scharacterization of the events that
transpired on the evening of Novenber 18, 1985, MNair invoked his
Fifth Arendnent privilege against self-incrimnation. Thereafter,
Hunt called Maurice Bellan and M chael Wdenhouse, investigators
for the Ofice of the Federal Public Defender and the Maryl and
Publ i c Defender, respectively, to testify to the substance of their
interviews with McNair, in which he admtted to falsely testifying
to Hunt's agency in firing the second shot.

M. Bellan stated that, in late 1995 he had occasion to
interview McNair. MNair "informed [him on that day that he was
m st aken when he previously testified that he actually saw the
second shot of the deceased officer that evening." He continued:

"M. MNair indicated that he saw an
i ndi vidual running up an alley with an officer
followng him He indicated that he saw this
officer slamthis individual up against a wall
near a post. He indicated that he saw this

i ndi vidual push off the wall and in kind of
one notion turn around and shoot the officer.
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At that point where he saw that first

shot, he indicated that he went to go grab his

daughEer . . . to bring her inside the house .
According to M. Bellan, McNair heard, but did not see, the second
shot. On cross-exam nation, M. Bellan acknow edged that MNair
had been pl agued by nightmares of Hunt's inpeding execution. M.
W denhouse, who participated in an interview of McNair on February
8, 1996, also indicated that MNair denied having w tnessed the
second shot. Wiile McNair's affidavit stated that he had been
havi ng ni ght mares about Hunt's execution and sought a comrutation
of Hunt's sentence of death to life inprisonment w thout parole,
M. Wdenhouse indicated that the matter was not openly di scussed

during the interview

McNair's testinony was elicited at Hunt's trial in order to
provi de evidence of Hunt's deliberate and preneditated actions in
shooting Oficer Adolfo. Wuatever the parties' characterization of
McNair's past and present recollection of the events leading up to
Oficer Adolfo's death, it was but one conponent of the State's
case establishing that Hunt had the requisite preneditation to
support a conviction for first-degree nurder. That is to say, the
fact that Hunt may or may not have chased the O ficer as he fired
the second shot is not dispositive. It is well-settled that
preneditation may be predi cated upon the passage of "any anmount of
time sufficient to convince the trier of fact that the purpose to

kill was not "the inmediate offspring of rashness and inpetuous
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tenper,' but was the product of a mind fully conscious of its own
design.'" WIlley v. State, 328 M. 126, 133, 613 A 2d 956, 959
(1992). "If the killing results froma choice made as the result
of thought, however short the struggle between the intention and
the act, it is sufficient to characterize the crinme as deliberate
and preneditated nmurder." Colvin v. State, 299 M. 88, 108, 472
A.2d 953, 963 (quoting Tichnell v. State, 287 M. 695, 718, 415
A. 2d 830, 842 (1980)), cert. denied, 469 U S. 873, 105 S. C. 226,
83 L. Ed. 2d 155 (1984). Thus, even if MNair failed to wtness
Hunt fire the second shot, ballistics tests reveal ed concl usively
that the same gun, a .357 Ruger Bl ackhawk single-action revolver,
fired both bullets, and it is the firing characteristics of this
type of gun, i.e., its single-action design, that provided a basis
upon which preneditation could be found. As was explained to the
jury at the guilt/innocence trial:

"Single action nmeans to operate this weapon,

t he hamrer nust be cocked. . . . [Wth] a

single action revolver you nust cock the

hamrer and then pull the trigger. To get it

to fire again, you nust cock the hamrer, the

cylinder revolves and you pull the trigger.

It is the operational node of this particular

weapon. The weapon does not function just by

pulling the trigger. You nust cock it then

pull the trigger. . . . [1]t will hold the

. 357 magnum sem - acketed cartridges, such as
that were fired in this particular case."[']

17 The concept was explained in a little nore detail at the resentencing
hearing in 1988:

"[S]lingle action neans that there is only one node of
operation that this weapon will fire. Mny revol vers have
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Hunt would have us believe that the nethodical process
undertaken in firing the weapon has no neaning. Sinply stated, we
are not persuaded. In order to fire the gun, Hunt took severa
del i berate and conscious actions to place it in an operationa
node: He pulled the hamrer of the weapon toward him He pointed
t he weapon at Oficer Adolfo, and he pulled the trigger. W reject
the notion that this weapon, a .357 single-action revolver, nay be
fired in any other but a deliberate manner. Further, this Court
has held that the delay between firing a first and second shot is
enough tinme for reflection and decision to justify a finding of
prenmedi tation and deliberation. See Wlson v. State, 261 M. 551,
276 A.2d 214 (1971); Cummings v. State, 223 MI. 606, 165 A 2d 886
(1960), cert. denied, 366 U S. 922, 81 S. &. 1098, 6 L. Ed. 2d 243
(1961); Chisley v. State, 202 Mi. 87, 95 A 2d 577 (1953).

We hold that Hunt has inexcusably waived his right to

chal | enge any aspect of McNair's involvenent in these proceedings.

two nodes called a single action and a double action.
This particular revolver has a single action. And what
single action neans is the way you go about discharging a
weapon. Single action in this particular weapon neans

that you nust pop the hammer back. . . . The gun is then
cocked. To release the hamer and fire the weapon, you
pull the trigger. That is what we refer to as single

action, cocking it and pulling the trigger to fire

The second time [you pull the trigger], nothing wll
happen. The weapon is locked in a | ocking node. You nust
pul | the hamrer back and pull the trigger each tine you
want the weapon to fire; pull the hammer back and pull the
trigger. You can't just pull the trigger and di scharge
t he weapon."
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V.

Hunt also decries the ineffectiveness of his attorneys in
their submssion of jury instructions that did not represent proper
statements of |aw Specifically, he finds fault wth the
instructions submtted on first-degree nmurder, and its attendant
distinction from second-degree nurder, and on the effect of
voluntary intoxication, as it mtigates first-degree nurder. W
shall resolve the issue of both instructions in tandem follow ng
a recitation of the instructions thenselves, the offending parts
enphasi zed.

At trial, the court gave the follow ng instruction on first-
degree nurder

"Murder in the first degree is the
willful, deliberate and preneditated killing
of a human being w thout excuse, justification
or mtigation.

WIlIlful means that the act which caused
the death was done intentionally and wth
pur pose.

Del i berate neans that there was a full
and conscious know edge of the intention and
purpose to kill.

Prenedi tated neans that the intention and
purpose to kill preceded the killing by sone
appreci able tine.

The first element that | have just
defined, the act of killing was intentional,
may be proven by circunstantial evidence.
Very inportant circunstantial evidence which

you should consider is the act itself which
caused the death
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If you find the victims death was caused
by the Defendant's use of a deadly weapon
against a vital part of the body of the
deceased, you may conclude that the Defendant
intended the natural result of such an act,
that is, the death of the deceased.

Intention to kill then may be shown by
proof that the act which caused the death of
the deceased had as its natural consequence,
natural result either death of the deceased or
such serious bodily injury as would naturally
result in death

The second el ement , del i beration
requires proof that the act causing the death
was not commtted suddenly but was instead
done after a conscious decision was nade to
carry out the act.

The third el enent , prenmedi tation
requires  proof t hat the conscious and
deli berate intention to do the fatal act
exi sted for an appreciable tine before the act
was done. The |aw does not require that the

intention to kill existed [sic] for any
considerable length of tinme before the fata
act . It is sufficient if there is tinme for

the mnd to think upon and consider the act
and then determne to do it.

The three words, willful, deliberate and
prenedi tated connote the sane general idea
the intention to kill.

Applying these definitions to the facts
of this case, if you find that the State has
proved beyond a reasonable doubt that the
Def endant intentionally killed the deceased
w thout excuse and that this intentional
killing was done with deliberation and wth
preneditation, then your verdict should be
guilty of nurder in the first degree.

On the other hand, if you find that the
State has failed to prove beyond a reasonabl e
doubt that the Defendant killed the deceased,
the Defendant mnust be found not guilty.
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However, if you find that the State has proven
beyond a reasonabl e doubt that the Defendant
killed the deceased but failed to prove beyond
a reasonabl e doubt that the killing was done
intentionally and with deliberation and with
prenedi tation, then your verdict should be not
guilty of murder in the first degree. That
then is the definition of first degree nurder.

We next go to second degree nurder. I
m ght say that at this point that if the jury
finds not guilty of first degree nurder, the
jury will go to second degree. If the jury
finds guilty of first degree nurder, then the
jury will skip second degree nurder and go on
to the last two itens that are listed on the
sheet, the verdict sheet.

Second degree nurder differs from first
degree nurder only by the absence of
del i beration or preneditation. Therefore, if
you find that the State has proved beyond a
reasonabl e doubt t hat t he Def endant
intentionally killed the deceased wthout
excuse but has failed to prove beyond a
reasonabl e doubt that the killing was done
with deliberation and with preneditation, then
your verdict should be guilty of murder in the
second degree. Now, that then is second
degree nurder."

"Now, let's go back with respect to first
degree nurder. This applies, what I'mtelling
now applies to first degree nurder. Wth
respect to nurder in the first degree, one of
the elenments which the State nust prove is
that the Defendant acted with the requisite
specific intent to commt first degree nurder.

| have already instructed you that in
order for a person to be found guilty of an
of fense the [S]tate nust prove each and every

to the

of voluntary intoxication upon first-degree
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elemrent of the offense charged beyond a
reasonabl e doubt.

The Defendant in this case has been
charged with the crime of first degree nurder.
Therefore, one of the elenents which the State
must prove is that the Defendant acted with
the requisite specific intent to conmt first
degree nurder

CGenerally, voluntary intoxication by
drugs is no defense to a crimnal charge. The
only exception to this occurs when a def endant
is charged with a crinme requiring specific
intent and the Defendant was so intoxicated
that he was unable to fornmulate the required
specific intent.

The fact that the Defendant may have been
intoxicated at the tinme of the comm ssion of
the offense may be considered by you as
beari ng upon his state of m nd.

For voluntary intoxication by drugs to be
a defense to a crime, to a crine requiring
specific intent, the inpulse to commt the
crime nust arise after the intoxication from
t he drugs.

The issue in this case is not whether the
Def endant was intoxicated at the tine of the
comm ssion of the alleged crine, it is whether
t he Defendant was so intoxicated at the tine
the act was commtted as to be incapable of
formng the specific intent to commt first
degree murder which is a necessary el enent of
this offense that he's been charged wth.

|f, after a full and fair consideration
of all the facts and circunstances in
evidence, you find that the Defendant had been
under the influence of drugs to the extent
that he was wi thout, w thout the capacity to
formthe specific intent which is a necessary
el ement of this offense, then you nust find
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the Defendant not guilty of first degree
mur der . "

As we have indicated, Hunt's assertions of a denial of
effective assistance of counsel are nmade in reference to the
subm ssion by his trial counsel of the above-quoted instructions.
He avers that the jury was confused when instructed upon the
separate concepts of willfulness, deliberation, and preneditation,
whi ch were then inproperly collapsed into one, i.e., the intent to
kill. He adds that the jury was erroneously led to believe that
his intoxication could be considered by themin determ ni ng whet her
he was incapable of formng the requisite specific intent, rather
than being instructed that voluntary intoxication mtigated
del i berate and preneditated action. According to Hunt, because
"[a] ny reasonably conpetent attorney practicing crimnal |aw .
in Maryl and woul d not have tendered a bad instruction on the effect
of voluntary intoxication and [woul d] not have failed to object to
the collapsing of the three . . . elenents of first degree nurder
into one," he is entitled to a newtrial.

Hunt previously raised this issue in his first petition for
post-conviction relief. In it, he mintained that his trial
counsel had been ineffective in failing to ensure that proper

instructions were submtted to the jury.?!® The circuit court

18 gpecifically, the petition read, in relevant part:

"18. Counsel failed to object to the Court's
i nstructions on murder which failed to properly state the
I aw. The Court failed to define malice and failed to
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rejected this contention in his first petition, and this Court
denied Hunt's tinely application to appeal from that denial of
relief. As such, we are hard-pressed to consider this issue as
anything but "finally litigated," within the traditional mneani ng of
t hat concept. A claimof error is considered finally litigated
when this Court or the Court of Special Appeals has rendered a
decision on the nerits thereof either on direct appeal or upon
consi deration of an application for |eave to appeal filed pursuant
to the Post Conviction Procedure Act. See State v. Thonmas, 325 M.
160, 177, 599 A 2d 1171, 1179 (1992), cert. denied, 508 U. S. 917,
113 S. &. 2359, 124 L. Ed. 2d 266 (1993); Cal houn, supra, 306 M.
at 726, 511 A 2d at 478; Veney v. Warden, Maryland Penitentiary,
259 Md. 437, 453, 271 A 2d 133, 142 (1970); Hall v. Warden of the
Maryl and Penitentiary, 244 M. 731, 732-33, 225 A 2d 273, 274
(1967); Baldwin v. Warden of the Maryland Penitentiary, 243 M.
326, 328, 221 A 2d 73, 74 (1966); Husk v. Warden of Maryl and
Penitentiary, 240 M. 353, 354, 214 A 2d 139, 140 (1965); Lee v.
Warden, Maryland Penitentiary, 240 Md. 721, 724, 214 A 2d 142, 143
(1965); Boucher v. Warden, Maryland Penitentiary, 5 Ml. App. 51,

57, 245 A 2d 420, 424 (1968). Therefore, in the context of the

instruct the jury that nmalice is a necessary el enent of
both first and second degree nmurder. Further, in defining
unl awful homicide of the first and second degree, the
Court failed to exclude killings commtted wth
‘mtigation.'"
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i nstant post-conviction proceeding, Hunt may not raise this issue
again. See Art. 27, 8 645A(Db), which provides:

"When allegation of error deened to be

finally litigated. —For the purposes of this
subtitle, an allegation of error shall be
deened to be finally Ilitigated when an

appel late court of the State has rendered a
decision on the nerits thereof, either upon
di rect appeal or upon any consideration of an
application for |leave to appeal filed pursuant
to 8 645-1 of this subtitle; or when a court
of original jurisdiction, after a full and
fair hearing, has rendered a decision on the
merits thereof upon a petition for a wit of
habeas corpus or a wit of error coram nobis,
unl ess said decision upon the nerits of such
petition is clearly erroneous."”

VI .
For the reasons set forth above, we hold that Hunt is not
entitled to relief on any of the clains set forth in his second

petition for post-conviction relief.

JUDGVENT AFFI RMED

Di ssenting opinion foll ows next page:



Di ssenting Opinion by Bell, C J.:

The petitioner, Flint Gegory Hunt, was sentenced to death, in
1988. Subsequently, it was discovered that two nenbers of the jury
intentionally wi t hhel d i nformation perti nent to their
qualifications to serve on that jury, despite having been exam ned
on the voir dire concerning the subject. One of the jurors,
Di ana Void, withheld information that she had been charged with
m sdenmeanor theft, which, if known, absolutely and w thout any
doubt whatever, would have resulted in her disqualification from
service not only in the Hunt case, but in any case. M. Void
withheld the information on two occasions - during the jury
orientation process, at which she was asked whether she was the
subj ect of any pending charges, and during the voir dire process.
The other juror, Patrick Russ, wthheld information that he had
been a victim of a burglary within the past year. Rat her than
being autonmatically disqualifying, that information rendered M.
Russ subject to being stricken for cause. Because neither M. Void
nor M. Russ answered the questions honestly, and the petitioner
had no idea that their answers were false, neither was challenged
by the petitioner and, thus, they were permtted to serve on the

jury that sentenced himto death.
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The majority holds that the petitioner may not, at this late

date, assert the right to an inpartial jury; according to it, that

ri ght being one that does not have to conply with the Johnson v.
Zerbst! standard, i.e., be knowing and voluntary, the petitioner
has wai ved that right, essentially by inaction - by not discovering
the jurors’ lack of candor prior to taking a direct appeal. I t
al so holds that, in any event, in order to be entitled to a new
capital sentencing hearing, the petitioner nust prove that jurors
Voi d and Russ “actually” were biased, which he failed to do. The
majority is wong on both accounts.
I

Maryl and’ s post-conviction statute, Maryland Code (1957, 1996

Repl. Vol.) Art. 27, 8 645A(c), provides:

When allegation of error deened to have been waived. --

(1) For the purposes of this subtitle, an allegation of error
shall be deened to be waived when a petitioner could have
made, but intelligently and knowingly failed to nmake, such
al l egation before trial, at trial, on direct appeal (whether
or not the petitioner actually took such an appeal), in an
application for |leave to appeal a conviction based on a guilty
pl ea, in any habeas corpus or coram nobis proceeding actually
instituted by said petitioner, in a prior petition under this
subtitle, or in any other proceeding actually instituted by
said petitioner, unless the failure to nmake such an all egation
shal | be excused because of special circunstances. The burden
of proving the existence of such special circunstances shal
be upon petitioner.

(2) When an allegation of error could have been nade by
a petitioner before trial, at trial, on direct appea
(whether or not said petitioner actually took such an

1 Johnson v. Zerbst, 304 U. S. 458, 464, 58 S.Ct. 1019, 1023,
82 L.Ed. 1461, 1466 (1938). See also Fay v. Noia, 372 U S. 391,
439, 83 S. . 822, 849, 9 L.Ed.2d 837, 869 (1963).
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appeal), in an application for leave to appeal a
conviction based on a guilty plea, in any habeas corpus
or coram nobis proceeding actually instituted by said
petitioner, in a prior petition under this subtitle, or
in any other proceeding actually instituted by said
petitioner, but was not in fact so nmade, there shall be
a rebuttabl e presunption t hat sai d petitioner
intelligently and knowngly failed to nmake such
al | egati on.

This Court has interpreted this section as only applicable when

fundanental rights are involved. Curtis v. State, 284 M. 132,

149-50, 395 A 2d 464, 474 (1978). In that case, we stated:

[We believe that the Legislature, when it spoke of
‘“wai ver’ in subsection (c) of Art. 27, 8 645A, was using
the termin a narrow sense. It intended that subsection
(c), with its “intelligent and know ng’ standard, be
applicable only in those circunstances where the concept
of _Johnson v. Zerbst and Fay v. Noia was applicable
O her situations are beyond the scope of subsection (c),
to be governed by case |law or any pertinent statues or
rul es.

Id. See also State v. Cal houn, 306 MI. 692, 703, 511 A 2d 461, 466

(1986) .

The Sixth Amendnent to the United States Constitution
guarantees that “in all crimnal prosecutions, the accused shal
enjoy the right to a speedy and public trial, by an inpartia
jury.” This provision is nmade applicable to the states through its

Fourteenth Arendnent. G deon v. VWainwight, 372 U S. 335, 342, 83

S .. 792, 795, 9 L.Ed.2d 799 (1963) (holding “a provision of the
Bill of Rights which is ‘fundanental and essential to a fair trial’
is made obligatory upon the states by the Fourteenth Amendnent”).

See also Ilrvin v. Dowd, 366 U S. 717, 722, 81 S.Ct. 1639, 1642, 6
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L. Ed. 2d 751, 755 (1961) (stating that the failure to provide an
inpartial jury “violates even the mniml standards of due
process”). In that regard, this Court has stated that “[t] here can
be no doubt that in this country and in this State there is

the fundamental right to a fair and inpartial jury trial

Davidson v. Mller, 276 M. 54, 68-69, 344 A 2d 422, 431-32

(1975) .

Quite clearly, the petitioner is asserting the right to an
inpartial jury, a right that is “fundanental and essential to a
fair trial.” Accordingly, because that is an unquestionably
fundanmental right, applying 8 645A (c), its waiver cannot be
acconplished unless two elenents are net: (1) the petitioner nust
have been able to assert the claimpreviously and (2) he nust have
“intelligently” and “knowi ngly” failed to do so. Nei t her el enent
has been net in this case.

The petitioner could not have raised this claimpreviously. It
was not until, as a last ditch effort to save the petitioner, a
Federal Public Defender investigator just happened to run an
unrequi red record check on the jurors, that he was made aware that
there was a basis for such a claim Surely, this Court cannot
conclude that it is possible for one to assert a right when he or
she has absolutely no know edge that it exists. Odnly M. Void and
M. Russ knew that they had withheld information material to the
voir dire process. The petitioner sinply had no way of know ng

when the jury was inpaneled that it was violative of the



-7-
fundanmental right to an inpartial jury. As soon as know edge that
the process was flawed becane known to him he noved, on that
basis, for a new sentencing hearing. In short, the petitioner
could not have raised the inpartial jury issue prior to his second
post conviction petition.

To hold that the petitioner’s counsel could have found the
i nformati on by running a background check on all the jurors using
the same systemthat the investigator used is preposterous. Such
a hol ding woul d indicate that counsel and defendants can no | onger
rely on the integrity of the jury selection process.

And because the petitioner was conpletely unaware that his
right to an inpartial jury had been infringed, he could not have

“intelligently and know ngly” waived it. See Curtis, 284 M. at

139, 395 A 2d at 468-69 (a defendant may not intelligently and
knowi ngly wai ve a post conviction claimunless he or she both was

previously aware of, and understood, it); Washington v. Warden, 243

Md. 316, 321-22, 220 A 2d 607, 610 (1966)(facts showi ng a | ack of
conprehension by the petitioner adequately rebuts the presunption
of an intelligent and knowi ng wai ver).

Again, the petitioner was conpletely ignorant of the fact that
two nenbers of the jury withheld pertinent information pertaining
to their qualifications to serve, during both jury orientation and
voir dire. A person cannot intelligently and know ngly wai ve that
which is not known to exist. To hold otherw se nmakes a nockery of,

and underm nes, the entire justice system



[

Because, by failing to answer truthfully all questions put
to them on voir dire, they both know ngly conceal ed information
bearing on their qualification to serve as jurors in the case being
tried, jurors Void and Russ nust be presuned to have been bi ased as

a matter of law?2 In dark v. United States, 289 U. S. 1, 53 S. C.

465, 77 L.Ed. 993 (1933), the Suprene Court recognized that a
presunption of bias may arise when a juror know ngly conceals
information. The Court stated, albeit in dicta, that disingenuous
conceal nent by a juror or a “wllfully evasive or know ngly untrue”
answer furnishes the basis for a finding of bias and for declaring
the trial a “nere sterility.” [1d. at 11, 53 S.C. at 468, 77 L. Ed.

at 998. See United States v. Wod, 299 U. S. 123, 133, 57 S. C

177, 179, 81 L.Ed. 78, 81-82 (1936)(bias of a juror may and under
certain circunstances nmust be presuned as a matter of law); Smth

v. Phillips, 455 U. S 209, 222, 102 S.Ct. 940, 948, 71 L.Ed.2d 78,

89 (1982) (O Connor, J., concurring) (the inplied bias standard
should be applied in appropriate circunstances; “in certain
instances a hearing may be inadequate for uncovering a juror’s

bi ases, |eaving serious question whether the trial court had

2 1n the case of juror Void, it is of some consequence to this
di scussi on that she was the subject of some controversy during the
inpanelling of the resentencing jury. It was the petitioner’s
contention that she was a pro-death juror. The mgjority concluded
that, while she was confused and often inconsistent, she was not
a pro-death juror. Hunt v. State, 321 M. 387, 418-19, 583 A 2d
218, 233 (1990).
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subj ected the defendant to manifestly unjust procedures resulting
in a mscarriage of justice”).

I n McDonough Power Equipnent., Inc. v. G eenwod, 464 U. S

548, 104 S. . 845, 78 L.Ed.2d 663 (1984), the Suprene Court
developed a two-part test for determning whether a juror’s
untruthful voir dire responses warranted the grant of a new trial:

[T]o obtain a newtrial in such a situation, a party nust

first denonstrate that a juror failed to answer honestly

a material question on voir dire, and then further show

that a correct response woul d have provided a valid basis

for a challenge for cause.
Id. at 556, 104 S.C. at 850, 78 L.Ed.2d at 671. 1In a concurring
opi ni on, M. Justice Brennan observed, “[b]ecause the bias of a
juror will rarely be admtted by the juror hinself, . . . it
necessarily mnust be inferred from surrounding facts and
circunstances.” ld. at 558, 104 S.C. at 851, 78 L.Ed.2d at 673.
Thus, under MDonough, juror bias is conclusively shown whenever a

juror knowingly fails to disclose material information giving rise

to a challenge for cause.?

Prior to the decision in MDonough Power Equipnent, Inc. v.
G eenwood, 464 U. S. 548, 104 S.Ct. 845, 78 L.Ed.2d 663 (1983), the
United States Court of Appeals for the Fourth G rcuit, recognizing
the injustice that may occur when a juror gives false or
m sl eadi ng answers during voir dire, applied a simlar test to
reach the sanme result. United States v. Bynum 634 F.2d 768 (4th
Cr. 1980). In that case, a juror who served on two separate
panels in different crimnal cases had a brother who had been
convi cted of bank robbery, a sister-in-law convicted of narcotics
viol ations, and a nephew convicted of bank robbery. During the
voir dire examnation in the first case, the juror did not respond
to the question whether any person to whom he felt close had ever
been a defendant or victimof a crine. Li kew se, in the second
case, he failed to answer, on voir dire, whether he or any cl ose




-10-

Several courts have adopted the McDonough standard. State v.
Thomas, 830 P.2d 243, 245-46 (Utah 1992) (juror bias presuned
because juror failed to disclose prior crine of violence against

her son); Burton v. Johnson, 948 F.2d 1150, 1158 (10th Gr. 1991);

United States v. Colonbo, 869 F.2d 149, 151 (2nd GCr. 1989);

United States v. Scott, 854 F.2d 697, 699-700 (5th Gr. 1988) (a

juror may not conceal material facts disqualifying him sinply
because he sincerely believes that he can be fair in spite of

them; United States v. Perkins, 748 F.2d 1519 (11th Cr. 1984).

See also Burkett v. State, 21 M. App. 438, 319 A 2d 845 (1974)

(implying that a juror’s intentional wthholding of information
during voir dire leads to a presunption of bias).

In the present case, both jurors knowingly wthheld
information pertinent to their qualifications to serve as jurors
during the voir dire exam nation. | ndeed, had they answered the

questions honestly, the petitioner could have noved to exclude

famly relatives had ever been convicted of a crime or subject to
any crimnal investigation. After guilty verdicts were returned
in both cases,the juror’s failure to disclose cane to the court’s
attention and special hearings on the matter were held. Despite
the juror’s testinony that he did not feel especially close to his
brot her, nephew or sister and therefore had responded truthfully to
the questions, the court concluded that the juror knew the
questions required himto at |east reveal his brother’s conviction.
Accordingly, it reversed both convictions, reasoning that “when
possi ble non-objectivity is secreted and conpounded by the
del i berate untruthful ness of a potential juror’s answers on voir
dire, the result is deprivation of the defendant’s rights to a fair
trial.” Id at 771.
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juror Void as a matter of right and sought to have Russ struck for
cause.

11

Alternatively, in this case, there are two additional
i ndependent bases wupon which the bias of the jurors nust be
pr esuned.

First, Void s bias nust be presuned because the information
she withheld during voir dire would have disqualified her,
statutorily, fromjury service. By enacting Maryl and Code, (1957,
1996 Repl. Vol.) 8§ 8-207 (b)(5) of the Courts & Judicial
Proceedings Article, the Maryland CGeneral Assenbly has sought to
protect a defendant’s right to trial by an inpartial jury by
prohi biting certain categories of persons fromsitting on juries.
That section provides:

(b) Gounds for disqualifications. - A person is
qualified to serve as a juror unless he:

* * %

(5) Has a charge pending against him for a crinme
puni shable by a fine of nore than $500, or by
i nprisonment for nore than six nonths, or both,or has
been convicted of such crine and has received a sentence
of a fine of nmore than $500, or of inprisonment for nore
than six nonths,or both, and has not been pardoned;

* %

Courts have recogni zed that bias nmust be presuned and a new
trial ordered when an individual who falls within the category of
statutorily disqualified persons serves on a jury and that fact was

not revealed during voir dire. See Gadhill v. GCeneral Mdtors
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Corp., 743 F.2d 1049, 1050-51 (4th Gr. 1984) (new trial ordered
where a juror was legally disqualified from serving on the jury
regardless of the jurors subjective qualifications; show ng of
actual bias not required; bias presuned because the law itself
precluded the individual from sitting on the jury); Thomas v.
Texas, 796 S.W2d 196 (Tex. Crim 1990) (new trial ordered in
capital murder case w thout a showi ng of actual prejudice where

jury included juror who was statutorily disqualified);

Comonwealth v. Kelly, 609 A 2d 175, 251-52 (Pa. Super. 1992)

(defendant entitled to a new trial wthout show ng of actua
prejudice where juror falsely stated that he had never been
convicted of a crine, when in reality he had and was therefore

statutorily disqualified); State v. WIllians, 462 A 2d 182 (N.J.

Super. 1983)(new trial granted where statutorily disqualified juror
sat on jury; defendant not required to show actual prejudice).

This Court, like those just nentioned, should defer to the
| egi slative determ nation that persons, |ike Void, charged with
prescribed crimnal conduct, are unfit to sit on a jury and, as a
consequence, grant the petitioner a new capital sentencing hearing.
| ndeed, had Void revealed during voir dire that she had been
charged with theft, she automatically would have been struck, as
she was statutorily disqualified.

A simlar result obtains in the case of Russ, who conceal ed
the fact that he was a victim of a violent crine. It is wel

established that, where there are simlarities between the juror’s
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experiences and the facts at trial, the juror’s bias my be

pr esuned. Hunley v. Godinez, 975 F.2d 316, 319 (7th Gr. 1992)

(“courts have presuned bias in cases where the prospective juror
has been the victim of a crinme or has experienced a situation

simlar to the one at issue in the trial.”) See Burton v. Johnson,

948 F.2d 1150 (10th G r. 1991) (bias presunmed where juror who was
victimof spousal abuse sat in a nurder trial and the defendant’s

defense was battered wife syndrone); United States v. Eubanks, 591

F.2d 513, 517 (9th G r. 1979) (court presuned bias where juror’s
sons were heroin users and in the case being tried defendants were

charged with distributing heroin); United States ex rel. De Vita v.

McCorkle, 248 F.2d 1, 8 (3rd Cr. 1957) (in a robbery case the
court presuned bias where juror was a victimof robbery).

Here, Russ was a victimof a violent crine. H s past
experience, which occurred within only one year of his jury
service, connects Russ to the case in a way that will nost |ikely
prevent him from being inpartial. Moreover, the State has not

of fered any evidence to indicate his inpartiality.



