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ADM NI STRATI VE LAW — JUDI Cl AL REVI EW OF STATE BOARD OF
EDUCATI ON DECI SION — UNDER MD. CODE ANN., EDUC. § 2-

205(e) (1992) STATE BOARD OF EDUCATI ON HAS BROAD AND
COVPREHENSI VE "VI S| TORI AL POAER' TO DECI DE CONTROVERSI ES
OR DI SPUTES | NVOLVI NG ADM NI STRATI ON OF PUBLI C SCHOOL
SYSTEM — COURTS HAVE LIM TED POAER TO | NTERFERE W TH
STATE BOARD OF EDUCATION' S "W SI TORI AL POWNER' — JUDI Cl AL
REVI EW OF STATE BOARD OF EDUCATI ON DECI SI ONS AVAI LABLE
WHERE THE MATTER | NVOLVES PURE LEGAL QUESTION, STATE
BOARD HAS CONTRAVENED STATE STATUTE, STATE BOARD
EXERC| SED POVER | N BAD FAI TH, FRAUDULENTLY OR | N BREACH
OF TRUST, OR STATE BOARD ACTED ARBITRARILY OR
CAPRI Cl QUSLY — ADJUDI CATORY OPI NI ON OF STATE BOARD OF
EDUCATI ON HOLDI NG THAT A COUNTY SUPERI NTENDENT HAS BROAD
STATUTORY AUTHOR TY TO TRANSFER TEACHERS AS THE NEEDS OF
THE SCHOOLS REQUIRE UNDER MD. CODE ANN., EDUC. § 6-

201(b)(2)(ii) (1992), BUT |'S PRCH Bl TED FROM TRANSFERR NG
TEACHERS FOR ARBI TRARY, CAPRICl OUS, OR DI SCRI M NATORY
REASONS, WAS A VALI D AGENCY REGULATI ON HAVI NG FORCE OF
LAW BECAUSE | T WAS PUBLI SHED, ADOPTED I N AN ADJUDI CATORY
PROCESS, CONFERRED | MPORTANT PROCEDURAL BENEFI TS, AND
STATE BOARD OF EDUCATI ON | NTENDED TO BE BOUND BY THE
OPI NlON — CHALLENGE TO STATE BOARD OF EDUCATI ONS' S
REGULATORY | NTERPRETATION AND APPLICATION OF ITS
PUBLI SHED ADJUDI CATORY OPINIONS IS A LEGAL | SSUE
| N\VOLVI NG A PURE QUESTI ON OF LAW WWH CH PROVI DES A PROPER
BASI S FOR JUDI Cl AL REVI EW OF STATE BOARD OF EDUCATI ON
DEC! SI ON PURSUANT TO I TS "VISITORIAL POAER' — WHERE
STATE ADM NI STRATI VE PROCEDURES ACT DOES NOT APPLY, COURT
NONETHELESS RETAI NS PONER TO REVI EW AGENCY DECI SI ONS TO
PREVENT | LLEGAL, UNREASONABLE, ARBI TRARY AND CAPRI Cl OUS
ADM NI STRATI VE ACTI ON — BECAUSE THI' S APPEAL | NVOLVES
ALLEGATI ON THAT STATE BOARD OF EDUCATION' S ACTI ON WAS
| LLEGAL, COURT MAY REVIEW | T — STANDARD OF REVI EW OF
AGENCY ACTI ON — CORRECTNESS OF AGENCY' S FACTUAL FI NDI NGS
REVI EWVED UNDER SUBSTANTI AL EVI DENCE TEST — CORRECTNESS COF
AGENCY' S LEGAL DETERM NATION IS REVIEWED UNDER
SUBSTI TUTED JUDGVENT STANDARD — SCHOOLS — UNDER STATE
BOARD OF EDUCATION PUBLI SHED ADJUDI CATORY OPI NI ON,

TEACHER FAI LED TO PRESENT SUFFI Cl ENT FACTS FROM WHICH I T
COULD BE |NFERRED THAT THE SUPERI NTENDENT ACTED
ARBI TRARILY, CAPRICIOUSLY, OR DI SCRIMNATORILY BY
| NVOLUNTARI LY TRANSFERRI NG TEACHER TO DI FFERENT SCHOOL —
| N\VOLUNTARY TRANSFER OF TEACHER |S NOT ARBI TRARY,

CAPRI CI OUS, OR DI SCRIM NATORY WHERE SUPERI NTENDENT
BELI EVED THAT TRANSFER WAS "FOR THE GOOD OF THE SYSTEM "

WOULD PRESENT APPELLANT W TH A NEW ENVI RONVENT W THI N
WHI CH TO TAKE ON NEW CHALLENGES AND REI NVI GORATE HER
TEACHING SKILLS, AND WHERE, |IN SUPERI NTENDENT' S



EXPERI ENCE, TRANSFERRI NG TEACHERS OFTEN RESULTS |IN
REJUVENATION OF AND DEDI CATION TO THE TEACHERS S
PROFESSI ONAL CAREER — THE FACT THAT TEACHER WAS A
SUCCESSFUL, EXPERI ENCED, AND VETERAN TEACHER, NOR FACT
THAT TEACHER WAS NOT FOREWARNED OF TRANSFER OR G VEN
OPTI ONS TO A TRANSFER, DCES NOT' MEAN THAT SUPERI NTENDENT
ACTED ARBI TRARI LY, CAPRI Cl QUSLY, OR DI SCRI M NATCRI LY.
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Kathy L. Hurl, a Howard County school teacher, appeals from an
order of the Crcuit Court for Howard County (Dudley, J.) that
affirmed an admnistrative decision of the Maryland State Board of
Education (State Board). This admnistrative decision affirned the
refusal of appellee, Board of Education of Howard County, to grant
appellant a full evidentiary hearing concerning the appeal of her
involuntary transfer to a teaching assignnment at a different
school. Two issues are presented on this appeal, which we restate
as follows:

l. s there a proper basis in this case for
judicial review of the State Board's
deci sion made pursuant to its "visitorial
power " ?

1. Dd the trial court err in affirmng
appellee's admnistrative decision not to
grant appellant a full evidentiary hearing
concerning the appeal of her involuntary
transfer to a different school ?

W answer the first question in the affirmative, but answer the
second question in the negative. As a result of our disposition of

t he second question, we affirmthe judgnent of the circuit court.

FACTS

Appel l ant has been a school teacher in the Howard County
school system since Septenber 1974. From the begi nning of her
enpl oynent through the end of the 1991-92 school year, with the
exception of two brief interruptions, appellant was assigned to
Wat erl oo El enentary School . Appel l ant states that on June 15,

1992, Edward Al exander, Instructional Director of Elenentary
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School s, advised her that she was to be involuntarily transferred
from Waterl oo Elenentary School to Waverly Elenentary School
According to appel |l ant, when she asked Al exander why she was bei ng
transferred, Al exander said that she would have to discuss the
matter with Dr. Mchael Hickey, Superintendent of Schools
(Superintendent). Al exander did say, however, that the

Superintendent ordered this transfer "for the good of the school
system" Appellant was apparently one of several teachers to be
transferred that year.

On  June 24, 1992, Dr. James R McGowan,  Associ ate
Superintendent for Instruction and School Adm nistration, wote
appellant a letter, wherein he stated that the Superintendent
determ ned that the involuntary transfer was "both in [her] best
interest and the interest of the schools . . . ." MGowan further
stated that the Superintendent believed that after many years at
Waterl oo, the transfer would present appellant with a "new
chall enge” and an "opportunity to reinvigorate" her teaching
skills.

Needl ess to say, appellant was surprised by the involuntary
transfer. According to appellant, no one ever advised her of the
possibility of being transferred. In addition, appellant states
t hat she never received any negative perfornmance eval uati ons or any
i ndi cations that she needed a new chal |l enge or needed her skills to

be reinvi gor at ed.
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After the transfer, a parent of one of appellant's Waterl oo
students conplained to the Superintendent about appellant's
i nvoluntary transfer. In response, the Superintendent wote a
letter dated July 14, 1992, explaining that appellant's transfer
was for "the interest of the school systemas a whole," and that
appel l ant woul d "be well served by the change.”™ He added that the
transfer was "in no way a reflection on [appellant’'s] capabilities
or her past record of service to the school system™
Because of her dissatisfaction with the transfer, and al so
because of what she believed to be the absence of any neani ngful
reason for the transfer, appellant appealed her transfer to the
Superintendent pursuant to Mo. CooE ANN., Epuc. § 4-205(c). Thi s
appeal was filed through a representative of the Howard County
Education Association by letter dated July 9, 1992 (appeal letter).
The appeal letter alleged that appellant's involuntary transfer was
"arbitrary and capricious, and discrimnatory,"” and requested a
hearing on the matter. The appeal letter set forth the foll ow ng
seven "series of events" that appellant asserted supports her
position that the transfer was "arbitrary and capricious, and
di scrimnatory":
(1) For Seventeen (17) years M. Kathy Hur
has been a teacher at Waterl oo El enentary
School . During her tenure, she has
successful |y taught numerous grade | evels
of students.
(2) On June 15, 1992, Ms. Hurl was called

into her admnistrator's office for a
nmeet i ng wi t hout f or ewar ni ng. I n



(3)

(4)

(5)

(6)
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attendance was M. Edward Al exander,
El ementary School Instructional Director,
who informed Ms. Hurl that at the request
of the Superintendent, she was being
involuntarily transferred to \Waverly
El ementary School .

When Ms. Hurl questioned M. Al exander
about the reasons for this action, he
replied that it was "for the good of the
system ™ Al though Ms. Hurl repeatedly
asked for specific reasons, her efforts
were in vain.

On June 18, 1992, M. Hurl received an
i npersonal nmenorandum from Dr. Janes
McGowan' s of fice, re: Change in
Assignnment from Waterloo Elenentary to
Waverly El enentary. The nmeno noted no
effective date, no account nunber, and
gave no rationale for Ms. Hurl's
involuntary transfer.

On June 19, 1992, M. Hurl requested a
meeting with the Superintendent and all

rel evant parties r egar di ng her
involuntary transfer per Article VI of
the Master Agreenent 1990-93. The

nmeeting was requested because M. Hurl
protested the involuntary transfer and
requested witten reasons for t he
transfer.

On June 24, 1992, a neeting was held with
Ms. Hurl, HCEA [Howard County Education
Associ ation], Dr. MGowan (superintendent
desi gnee), and M. Edward Al exander. At
that neeting, MVs. Hurl  voiced her
objection to the involuntary transfer and
agai n requested specific reasons for the
decision. At that neeting Ms. Hurl was
given a letter fromDr. MGowan that in
essence stated that "after review ng the
needs of the school, the Superintendent
felt that it was in M. Hurl's best
interest and the interest of the schools
to transfer her to a new environnment to
pr esent a new chal |l enge and an
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In addition,
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opportunity to reinvigorate her teaching
skills." (edited/ enphasis).

Ms. Hurl was then instructed to fill out
an involuntary transfer request form and
return it to Dr. MGowan by July. MVs.
Hurl conplied imediately, but to date
her desired placenent has not been
secur ed.

the appeal letter set forth the follow ng

ten

"reasons" or bases for appellant's contentions that the involuntary

transfer was arbitrary, capricious, and discrimnatory:

(1)

(2)

(3)

(4)

(5)

(6)

Ms. Hurl has been a successful teacher
for the Howard County Public System for
17 years.

During her tenure at Waterl oo El enentary
School, she has received positive and
satisfactory eval uation per f or mance
assessnments, successfully teaching a
diversity of grade |evels;

Ms. Hurl is a senior staff mnmenber at
Waterl oo Elenentary School who has
provi ded and can continue to provide a
positive | earning environnment by sharing
expertise, continuity and assistance to
students, colleagues, and other nenbers
of the educational community;

Ms. Hurl did not receive due process
protections afforded her via MCPSS
policies and procedures, statutory |aw
and the Master Agreenent (i.e. anti-
di scrimnation, requests for volunteers,
consul tation, notification and
identification);

There are younger and |ess senior staff
menbers at Waterl oo El enentary School who
wer e retained;

Ms. Hurl was not presented with specific
reasons in a tinmely manner;
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(7) WM. Hurl was not given the opportunity to
consider any options to an involuntary
transfer;

(8 M. Hurl was not forewarned or tinely
informed of any transfer decision thus
preventing her equal access and ful
opportunity for sufficient considerations
regar di ng vacanci es;

(9) WM. Hurl was never infornmed by anyone in
a supervisory capacity (i.e. schoo
princi pal , supervi sor, | nstructional
Director, Superintendent) that she needed
to be challenged or reinvigorated in a
new environment. In fact, M. Hurl

received no indication that her current
assignment was in jeopardy.

(10) The reasons presented in witing are
based upon subjective rationale, not
objective criteria. Notw thstanding, the
subjective rationale is wthout nerit and
is discrimnatory.

By letter dated August 28, 1992, the Superintendent denied
appel l ant's request that the transfer be rescinded, stating that
his decision to transfer appellant was pursuant to his statutory
authority under M. CooE AWN., Epbuc. 8 6-201(b)(ii) to transfer
teachers "as the needs of the schools require." Furthernore, the
Superintendent's letter stated that the ten reasons cited in
appellant's appeal letter did not give rise to a "conclusive
inference that [appellant's] admnistrative transfer was based upon
“arbitrary and capricious and discrimnatory' factors." Rather
the Superintendent's letter continued, "the seven enunerated

"series of events' and ten clained bases to justify [appellant's]

contentions are, in my opinion, broad, brush/stroke allegations
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that constitute summarizations of [appellant's] opinions and
w shes, rather than specific factors which support [appellant’s]
al | eged charges of discrimnation or arbitrariness."”

As a result, appellant filed an appeal w th appell ee pursuant
to M. Cooe AW., Epbuc. 8§ 4-205(c), and requested a hearing.
Appel I ant and appel l ee submtted affidavits and other exhibits in
support of their respective positions. 1In response to an Cctober
5, 1992 letter from Deborah D. Kendig, Chairman of the Board of
Education of Howard County, which requested subm ssion of
docunents, affidavits, and argunent, appellant's counsel requested
a full evidentiary hearing by letter dated October 30, 1992.
Furthernore, also in response to Kendig's October 5, 1992 letter,
t he Superintendent's counsel argued that appellant was not entitled
to a full evidentiary hearing because appellant’'s allegations were
insufficient to entitle her to such a hearing under Anderson &
Bl ake v. Board of Educ. of Prince CGeorge's County, 5 Ops. of MSBE
415 (1989), an earlier published opinion of the State Board.

Wthout a full evidentiary hearing, but after oral argunent
fromcounsel for both parties, appellee, by witten decision dated
Decenber 4, 1992, deni ed appellant's transfer appeal and affirned
t he Superintendent's decision. In so doing, appellee stated that
"[i]t is Appellant who has the burden of establishing through
specific allegations that the decision to involuntarily transfer

her was based on inproper and illegal notives, such as those set
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forth in 8 6-105 of the Education Article, or was nade arbitrarily.
That burden has not been satisfied from the record before us."
Appel l ee al so ruled that the Superintendent's stated reason for the
transfer, i.e., for the good of the school, was legitimate in view
of the Superintendent's statutory authority to transfer teachers.

Appel lant then filed an appeal with the State Board pursuant
to Mb. Cooe ANN., EDuc. 8§ 4-205(c)(4). Appellant's Notice of Appea
stated that appellee erred as a matter of |law by refusing to grant
a hearing to appellant under the hol ding of Anderson & Bl ake. She
al so argued that appellee erred as a matter of |aw by uphol ding the
i nvoluntary transfer decision.

The State Board issued a witten decision after witten and

oral argunments by counsel. In an opinion dated June 30, 1993, the
State Board granted appellee's "Mdtion for Summary Affirmance,"”
t her eby affirmng appel l ee' s deci si on. Under COVAR
13A.01.01.03K(1), the "State Board may i ssue a decision on a notion
for summary affirnmance when there are no genuine issues as to any
material facts.” Relying on Anderson & Bl ake, the State Board held
that appellee was correct in not conducting a full evidentiary
heari ng because appellant failed to allege specific facts of
unl awf ul discrimnation or arbitrariness.

As a result of the State Board' s deci sion, appellant appeal ed
tothe Grcuit Court for Howard County. The only issue before the

circuit court was whether appellant's appeal Iletter alleged
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sufficient facts to entitle her to a full evidentiary hearing under
the standards set forth in Anderson & Bl ake. After independent
review of the entire record, the circuit court concluded that the
appeal letter did not contain specific factual allegations of
unl awful discrimnation or arbitrariness. The circuit court,
therefore, affirmed the State Board's decision and adopted it as
the opinion of the circuit court. It is fromthis order that
appel | ant appeal s.

Before reaching the nerits of this appeal, it is inportant to
make one final factual observation. The Superintendent did not
single appellant out by involuntarily transferring her to a
different teaching assignnent. Oiginally, appellant was one of
five simlarly-situated teachers challenging the Superintendent's
i nvoluntary-transfer decision. Appellant's counsel represented all
five teachers in the matter. According to appellant's brief, four
of the five cases were resolved, |eaving appellant's case as the
sol e remai ning controversy. These five teachers were involuntarily
transferred to different teaching assignnents, despite having
satisfactory evaluations. Indeed, the five teachers alleged that
they were transferred w thout warning, and without any indication
that they were experiencing performance difficulties. Al five
teachers believed that the Superintendent's explanation for the
transfers was insufficient. In fact, according to appellant's

counsel's Cctober 30, 1992 letter to Kendig (di scussed above), the
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Superintendent's explanations for transferring these teachers were
identical for each teacher

This appears to be correct. In his Novenber 19, 1992
affidavit (discussed in further detail below submtted in response
to Kendig's October 5, 1992 letter (discussed above), the
Superintendent explained his reasoning for transferring the five
teachers. He stated that through his observation and experience,
teachers, although having received satisfactory performance
eval uations, generally experience professionally positive and
beneficial effects frombeing transferred to a different teaching
assi gnnent . The Superintendent further stated that the five
teachers were not transferred for disciplinary reasons, and that
t hese teachers would not | ose any professional advantages, e.g.,
salary or pronotional opportunities, as a result. Significantly,
t he Superintendent pointed out in his affidavit that "the fina
report on Project Toward The Year 2000, submtted to the Board of
Education of Howard County on Septenber 14, 1987, included a
recomrendation to, “provide for professional rejuvenation at the
school |evel through periodic rotation of staff nenbers wthin
bui | di ngs or between school s.'" (Enphasis added by Superintendent).

Armed with these facts, we next address the questions

present ed.

LEGAL ANALYSI S
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We first discuss appellee's argunent that appellant failed to
show a basis for this Court's review of the State Board's deci si on.
Contrary to this assertion, there is a sufficient basis for
judicial review of the State Board' s decision. W explain.

As both parties recognize in their briefs, as a result of a
conbi nation of legislation and | ongstanding case law, the State
Board has the "last word" on controversies or disputes involving
the proper admnistration of the public school system thereby
| eaving the courts of this State with limted power to interfere.
Board of School Commirs v. Morris, 123 Ml. 398, 403 (1914); See
also Board of Educ. v. Hubbard, 305 M. 773, 788 (1986)
(comprehensi vely citing Maryl and cases recogni zing this principle);
Board of Educ. v. Barbano, 45 Md. App. 27, 42-44 (1980). Thi s
broad and conprehensive power, referred to as the State Board's
"visitorial power," id., arises out of the Education Article of the
Annot at ed Code of Maryland. Section 8 2-205(e) of the Education
Article states:

(1) Wthout charge and with the advice of the
Attorney Ceneral, the State Board shal
explain the true intent and neaning of the

provi sions of:

(1) This article that are wthin
its jurisdiction; and

(1i) The byl aws, rul es, and
regul ati ons adopted by the Board.
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(2) The Board shall decide all controversies
and di sputes under these provisions.

(3) The decision of the Board is final.
Mb. CobE ANN., Ebpuc. 8§ 2-205(e)(1)-(3) (1992) (enphasis added).

Subj ect to this provision, each county superintendent "shal
explain the true intent and neaning of: (i) The school |aw, and
(i1) The applicable bylaws of the State Board." ld. at 8§ 4-
205(c) (2). As part of the State Board's broad authority, 8§ 4-
205(c) (4) provides that a decision of a county superintendent may
be appealed to the county board, and then further appealed to the
State Board. Thus, appeals concerning the intent and nmeaning of a
provi sion of the Education Article or of a State Board byl aw are
taken fromthe county boards to the State Board. See Hubbard, 305
Ml. at 789; Board of Educ. v. Lendo, 295 Md. 55, 65-66 (1982).

Although the State Board's decisions regarding the
adm ni stration of Maryland' s public schools are "final" and beyond
judicial interference, there are four basic exceptions to this
rule, as the parties both recognize. Essentially, judicial review
i s avail abl e where:

(1) the matter involves a purely |ega
gquestion. See, e.g., WIlson v. Board of
Educ., 234 M. 561, 565 (1964); Board of
Educ. v. Cearfoss, 165 M. 178, 186-87
(1933);

(2) the State Board has contravened state
statute. See, e.g., Halsey v. Board of
Educ., 273 Md. 566, 572 (1975). Cf. Board

of Educ. v. Waeldner, 298 M. 354, 362
(1984); WIlson, 234 M. at 566;
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(3) the State Board exercised its power in
bad faith, fraudulently, or in breach of
trust. See, e.g., Halsey, 273 M. at
572; Wlson, 234 M. at 565 (citing
Coddi ngton v. Hel big, 195 md. 330, 337-38
(1950); or

(4) the State Board exercised its power
arbitrarily or capriciously. See, e.g.,
Zeitschel v. Board of Education, 274 M.
69, 81-82 (1975).

Appel | ee argues that appellant has failed to assert any of
these reasons as a basis for our review of the State Board's
decision. Initially, we note that neither here nor in any of the
proceedi ngs bel ow has appellant raised the issue that the State
Board's decision affirmng the denial of a hearing was (1) in
contravention of a state statute; (2) in bad faith, fraudulent, or
in breach of trust; or (3) arbitrary or capricious. Thi s,
therefore, elimnates three of the four above-outlined grounds for
our review. M. RuE 8-131(a).

Wil e never directly stating so, appellant appears to take the
position that we can review the State Board' s decision under the
first exception. Appel l ant franed her issue as one involving a
guestion of law. In other words, appellant suggests that the State
Board made an error of law when it held that the appellant's
factual allegations were insufficient to entitle her to a full
evidentiary hearing on a transfer dispute under the holding of a

prior State Board adm nistrative decision. This, according to

appellant, provides this Court with the proper foundation for
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reviewing the State Board's decision in this appeal. Appellee, on
the other hand, argues that appellant failed to allege that this
case presents a purely legal question because she has nerely
all eged a msapplication of a prior adm nistrative decision. In
order to resolve this issue, we nust examne the prior
adm ni strative case and determ ne exactly what function the State
Board perforned bel ow.

Anderson & Bl ake v. Board of Educ. of Prince George's County,
5 Ops. of MSBE 415 (1989), as noted above, is a prior published
opinion of the State Board. VWhile the practice of publishing
adm ni strative adjudicatory decisions is common at the federa
| evel, See, e.g., CCH FEDERAL ENERGY REGULATORY REPORTS ( OPI NI ONS, ORDERS,
& Dea sions) ; CCH FEDERAL SECURI TIES LAW REPCRTER (SEC RULINGS), it is quite
uncommon in Maryland. The rule announced by the State Board in
Anderson & Bl ake is sinple:
[A] full evidentiary hearing is required on
review of a transfer decision only if the
Appel lant alleges that the transfer was in
violation of Section 6-105 of the Education
Article, or that the transfer constituted an
abuse of the discretionary transfer power of
the superintendent. The allegation nust
include specific facts which the Appellant
bel i eves supports the charge of discrimnation
or arbitrariness.
ld. at 417. Previously, State Board adm nistrative case | aw held
t hat although a transfer may be reviewed by a county board, and if

necessary, by the State Board, a full evidentiary hearing is not

requi red under due process principles. Id. at 417.



- 15 -

In arriving at the rule announced in Anderson & Bl ake, the
State Board recognized that a county superintendent has broad
statutory authority to transfer teachers ""as the needs of the
schools require."" |Id. at 416 (quoting M. CobeE ANN., EDuC. § 6-
201(b)(2)(i1) (1992)). The State Board noted that the only
statutory limtation on this "wide latitude" is M. CobE ANN., EDUC
8 6-105 (1992), which prohibits discrimnation in matters relating
to teacher enploynent, including transfers based on race, religion,
color, national origin, handicap, or gender. |Id. The State Board
further noted that the only other limtation on this transfer power
is the coomon law limtation that the county superintendent cannot
act arbitrarily. ld. at 416-17 (citing Resetar v. State Bd. of
Educ., 284 Md. 537, 553 (1979)).

In the instant case, the State Board treated the application
of Anderson & Blake to the factual allegations as a question of
law. The State Board' s June 30, 1993 opi nion anal yzed the dispute
based on the issue as franed by appellant —"that the | ocal board
erred as a matter of law by refusing to grant her an evidentiary
hearing, since she believes her appeal sets forth specific
al l egations of arbitrary and capricious action by the
superintendent.” Additionally, the State Board's decision granted
appel lee's "Motion for Summary Affirmance.” |In order to grant such
a notion under COVAR 13A.01.01.03K(1), there could be "no genuine

issues as to any material facts."™ Furthernore, the State Board
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expressly agreed with appellee's position that appellant "failed to
al l ege specific facts which, if true, show abuse of discretion [by
t he Superintendent]."” Finally, the State Board stated that
"specific factual allegations of wunlawful discrimnation or
arbitrariness" have not "been asserted in this case.”" There can be
no doubt, therefore, that the State Board held that, as a matter of
| aw under Anderson & Bl ake, appellant's factual allegations were
insufficient for a full evidentiary hearing. In this regard, the
State Board's decision is akin to that of a trial court granting
judgnent as a matter of | aw because no genui ne dispute of nateri al
facts exists. See, e.g., M. RuE 2-501.

Appel | ee's argunent, however, seens to be that the State
Board's all eged m sapplication or msinterpretation of Anderson &
Bl ake to appell ant's appeal allegations does not involve a question
of |aw because Anderson & Blake is nerely a prior admnistrative
deci si on. In other words, the gist of appellee's argunent
apparently is that appellant's position is that the State Board
commtted "admnistrative error when it applied its own standards
for determning when a teacher is entitled to a full hearing to the
facts of this case."” (Enphasis added.)

We, however, viewthe rule in Anderson & Bl ake as law. State
Board "bylaws, rules, and regul ations have the force of |aw when
adopted and published.” M. CobE ANN., EDuc. § 2-205(c)(2) (1992).

Al t hough perhaps not found in the education regul ati ons of COVAR
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or in published State Board of Education bylaws, the rule in
Ander son & Bl ake nonet hel ess has precedential and binding effect by
virtue of the fact that it was adopted as such in an adjudicatory
decision and was published. See CBS v. Conptroller of the
Treasury, 319 MdI. 687, 691-94 (1990) (adm nistrative agencies nmay
adopt rules through adm ni strative adjudi catory deci sions); KENNETH
CuLPp DAavis & RicHARD J. PIERCE, JR., ADM N STRATIVE LAW TREATISE 8 6. 6. (3d
ed. 1994). Therefore, appellant's challenge to the State Board's
interpretation and application of Anderson & Blake is a |egal

I ssue. Departnent of Human Resources v. Thonpson, 103 M. App

175, 191 (1995).

Qur holding in this regard is bolstered by Board of Schoo
Commirs v. Janmes, 96 M. App. 401, 421-25 (1993), wherein this
Court discussed certain legal principles relevant to the issue at
hand. Al though James focused on the Accardi doctrine, under which
an agency is required to follow its own rules where conferring
i nportant procedural benefits on an individual as opposed to nere
internal adm nistrative procedures or guidelines, the discussion
therein is instructive here. W noted that "determ nation of
whether a federal regulation is a legislative rule, on one hand, or
internal procedure, on the other hand, “"turns' on whether it
“affects individual rights and obligations' and whether the agency
intended the rule to be legislative as “evidenced by such

circunstantial evidence as the formality that attended the making
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of the law, including the rule maki ng procedure and publication."'"
I d. (quoting Peter Raven-Hansen, Regul atory Estoppel: Wen Agencies
Break Their Om "Laws," 65 Tex. L. Rev. 1, 16 (1985) and "numerous
cases cited therein"). Certainly, the rule in Anderson & Bl ake
appears to be intended primarily to confer inportant procedura

benefits and safeguards to teachers. W see no other reason for a
rule granting a full evidentiary hearing to teachers who are
transferred for discrimnatory or arbitrary reasons. |n addition,

we observe that the State Board intended that it be bound by
Anderson & Blake by virtue of the fact that the State Board
published that decision and applied it as an admnistrative
precedential rule of lawin the instant case. 1In fact, the "notion
for summary affirmance" regul ation specifically requires briefs in
support or in opposition thereof to contain an "argunent which
includes relevant State Board decisions, if any." COVAR
13A.01. 01. 03K(2) (c).

In light of (1) the manner in which the State Board rendered
its decision; (2) our view that Anderson & Blake has the ful
"force of law'; and (3) our statenent in Departnment of Human
Resources v. Thonpson that a <challenge to a regulatory
interpretation is a legal issue, we hold that the State Board's
interpretation and application of Anderson & Bl ake involves a pure
guestion of law.  Appellant, therefore, has a proper basis upon

which to seek review of a decision of the State Board pursuant to
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its "visitatorial power."™ As is denonstrated in the next part of
this opinion, however, this result is a hollow victory for

appel | ant .
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Appel l ant argues that the trial court erred in affirmng the
State Board's admnistrative decision not to grant appellant a full
evidentiary hearing concerning the appeal of her involuntary
transfer to a different school. |In this regard, appellant asserts
that the trial court should have reversed the State Board because
the State Board erred as a matter of law in its application and
interpretation of Anderson & Blake to appellant's appea

al | egati ons.

A

Before reaching the nerits of appellant's argunment, we shall
address the appropriate standard of review W first note that
both parties are of the opinion that the Adm nistrative Procedures
Act (APA) does not apply to this appeal because they do not believe
that the State Board' s decision in this case fits wwthin the APA' s
definition of "contested case" under M. CobE ANN., STATE Gov' T § 10-
202(d) (Supp. 1994). W need not deci de whether the APA applies to
this case, because the circuit court nonethel ess retains the power
to review agency decisions to prevent illegal, unreasonable,
arbitrary or capricious admnistrative action and we have authority
on direct appeal to review the circuit court's exercise of that
power. D ckinson-Tidewater, Inc. v. Supervisor of Assessnents, 273
Md. 245, 255-56 (1974) (citing Heaps v. Cobb, 185 Md. 372, 379-80

(1945)); Insurance Commir v. National Bureau of Cas. Underwriters,
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248 M. 292, 300 (1966); Harford Menorial Hosp. v. Health Serv.
Cost Review Cormin, 44 Ml. App. 489, 506 (1980). See al so Bar bano,
45 Md. App. at 43 n.8. Therefore, because this appeal involves the
all egation that the State Board's action denying appellant a
hearing under applicable standards of law was illegal, we my
reviewit.

Even though the APA may not apply here, our analysis of
Maryl and case |aw indicates that the standards of judicial review
of agency decisions are essentially the sane whether proceeding
under the APA or pursuant to our inherent power to review
adm ni strative actions. Dickinson-Tidewater, at 256; Ocean Gty v.
Purnell -Jarvis, Ltd., 86 M. App. 390, 401-02 (1991); Harford
Menorial Hosp., at 506. As a result, therefore, it is appropriate
for this Court to examne and rely upon cases deci ded under the APA
for guidance regarding the appropriate standard of review of the
State Board's deci sion.

To the extent issues on appeal turn on the correctness of an
agency's factual findings, such evidence is reviewed under the
substantial evidence test. Thonmpson, 103 M. App. at 190.
Substantial evidence is such relevant evidence as a reasonable m nd
m ght accept as adequate to support an agency's conclusion. 1d.
(citing Supervisor of Assessnents v. Goup Health Ass'n, 308 M.
151, 159 (1986) (quoting Bulluck v. Pel ham Wod Apartnents, 283 M.
505, 512 (1978)). "In contrast to factual challenges, the
substituted judgnent standard is used with respect to a claimthat

the agency erred as a matter of law. " Thonpson, at 191. Because
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we are determning whether it was proper for the State Board to
conclude that the allegations of this case, even if true, failed as
a matter of |aw under Anderson & Bl ake to include specific facts
that the Superintendent's decision to transfer appellant was
arbitrary and capricious, we may substitute our judgnent for that
of the State Board's. I1d. Even under this very broad standard of
judicial review of an agency decision, we hold that the State

Board's decision was legally correct as a matter of |aw

B

Appel l ant asserts that the State Board erred in applying
Anderson & Blake to the undisputed facts of her case. In this
regard, appellant argues that her appeal |etter and other exhibits
contained sufficient facts to indicate that the Superintendent
acted arbitrarily, capri ciously, and discrimnatorily in
transferring her to a different school. We hold that none of
appellee's facts allow for even the slightest inference that the
Superintendent acted either arbitrarily and capriciously or
discrimnatorily. W explain.

In order to determne whether the appellant sufficiently

all eged facts of "arbitrariness and capriciousness,"” we first nust
define what is nmeant by those terns. "Decisions contrary to |aw or
unsupported by substantial evidence are not within the exercise of

sound adm nistrative discretion, but are arbitrary and illega
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acts." Departnent of Health v. Wl ker, 238 Ml. 512, 523 (1965).

See also Hackley v. Cty of Baltinore, 70 Mi. App. 111, 116 (1987).

BLACK' S LawDicTionaRy (6th ed. 1990) (citations omtted) defines the
term "arbitrary” as including sonething done "[w]ithout adequate
determning principle,” "nonrational," and  "[wjillful and
unreasoni ng action, w thout consideration and regard for facts and
circunst ances presented"; and the term"arbitrary and capri ci ous"”
as "willful and unreasonable action w thout consideration or in
di sregard of facts or law or wthout determning principle.”
Finally, the State Board regul ati ons define decisions of a county
board as being "arbitrary" where "contrary to sound educationa

policy" and/or where a "reasoning mnd could not have reasonably
reached the <conclusion the county board reached."” COVAR
13A. 01. 01. 03E( 1) (b).

Wth these definitions in mnd, we address appellant's
specific allegations to determ ne whet her under Anderson & Bl ake
they contain specific facts fromwhich it is possible to conclude
or infer that the transfer decision was arbitrary or capricious.
In this regard, we first exam ne appellant's appeal letter.

Wi | e appel l ant' s appeal letter states t hat t he
Superintendent's decision was arbitrary and capricious, the factual
al l egations contained therein do not support such a claim
Initially we address the seven "series of events" presented in the

appeal letter. The first, second, fourth, fifth, and seventh
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events in the "series of events" provide nothing nore than a
factual background and in no way indicate arbitrariness or
capriciousness on the part of the Superintendent. From t hese
factual allegations it is inpossible to draw any type of inference
that the transfer decision was arbitrary or capricious.

The third and sixth events in the "series of events" set forth
the reasons given to appellant for her transfer, i.e., the transfer
was "for the good of the system" and woul d present appellant with
a new environnent within which to take on new chall enges and
reinvigorate her teaching skills. Certainly, on their face, these
allegations do not indicate that the Superintendent acted
arbitrarily or capriciously. On the contrary, these are quite
rati onal reasons upon which a superintendent mght rely in making
a decision to transfer a teacher from one school to another. As
noted earlier, the Project Toward The Year 2000 report suggests
that the periodic rotation of staff between schools is a matter of
adopted | ocal educational policy in Howard County. Again, there
are no "specific allegations" of arbitrariness or capriciousness in
t hese facts.

We next discuss the ten "reasons" outlined in appellant's
appeal letter for her contentions that the Superintendent's
transfer decision was arbitrary and capri ci ous. We address the
first, second, third, fifth, and ninth reasons collectively because

these in essence argue the sanme point. Taken together, appellant
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argues that the transfer nust have been arbitrary in view of the
fact that appellant has been a successful and experienced veteran
teacher for many years at Wterloo, who has always received
positive and satisfactory performance eval uati ons and who has never
been infornmed that she needed a new chal |l enge or needed her skills
rei nvi gor at ed. This argument mght have nmerit if the
Superintendent transfers teachers only when they are unsuccessf ul
or inexperienced. As appel |l ant has recognized, this is not the
case. Successful veteran teachers are not inmune from being
transferred. In fact, such teachers may be transferred for the
very reason that they are successful and experienced. Appell ant
recogni zed this in the hearing before the trial court. As the
Superintendent stated in his affidavit dated Novenber 19, 1992:

[T]he adm nistrative transfer of a teacher,
whose eval uati ons denonstrat ed totally
satisfactory performance, can not and should
not be viewed either by that teacher, or
others, as an indication of dissatisfaction,
or neans of punishment, fromhis superiors at
the School Systemis <central offices, in
general, or in that teacher's specific school
buil ding, in particular;

* * * *

[I]t has been ny observation and experience
that in nost instances, once a classroom
t eacher, although having received satisfactory
eval uations of performance, is never-the-|ess
[sic] adm nistratively transferred to anot her
setting, such transferred certificated
professional wll inevitably accept the new
assignment and denonstrate a rejuvenation of
and dedication to their professional career,
all to the end result that such transfer wll



- 26 -

be determined to have been in the Dbest
interest of the individual so transferred.

Thus, it is inpossible to infer that the transfer of a
successful and/or a veteran teacher is arbitrary and capricious by
its very nature. Accordingly, the allegation of a teacher's
success and experience is not, as a matter of law, a specific
allegation of arbitrary or capricious admnistrative decision
maki ng.

Simlarly, it is inpossible to infer that the decision was
arbitrary nerely because the teacher was never forewarned that she
needed a new chall enge or needed her skills to be reinvigorated
where the superintendent offers as reasons for the transfer an
opportunity for a new challenge and reinvigoration of skills. As
t he Superintendent explained, in his experience, sinply because a
teacher 1is successful and has consistently received positive
eval uati ons, does not nean that he or she cannot benefit from a
change of environnent. VWil e appellant may not agree with the
reasoni ng behind the Superintendent's decision to transfer her
this does not transform the reasoning into arbitrariness and
capri ci ousness. This allegation, as a matter of law, fails to
i ndi cate how the Superintendent's decision was allegedly "contrary
to sound educational policy" and/or such that a "reasoning mnd
coul d not have reasonably reached the conclusion the

[ Superi ntendent] reached.”



- 27 -

We now turn to the fourth, sixth, seventh, and eighth reasons
outlined in appellant's appeal letter. W address these reasons
t oget her because collectively they argue that the transfer decision
was arbitrary in view of the fact that appellant was not afforded
certain procedural benefits. In this regard, appellant argues that
we can infer that the transfer decision was arbitrary because she
was not, for exanple, properly consulted and notified, "presented

wWth specific reasons in a tinmely manner," "given the opportunity
to consider any options," or "forewarned or timely infornmed of any
transfer decision." Assumng the truth of these allegations is of
no help in our search for whether the decision was arbitrary. Just
because, for exanple, appellant was not given an opportunity to
consi der her options does not nmake the decision arbitrary. These
al l egations shed no light on the issue of arbitrariness. Once
again, the State Board was legally correct in determning that
t hese are not specific allegations of arbitrary agency decision
maki ng.

Next, we address the tenth reason in appellant's appeal
letter. Appellant argues that the decision to transfer her was
arbitrary because the reasons given were based on a "subjective
rational e, not objective criteria," and the "subjective rationale
is without nmerit and discrimnatory.” W reject this as a specific
all egation of arbitrariness and capriciousness. First, appellant
has not shown, nor have we found, anything to indicate that a

superintendent is forbidden from making a transfer decision based
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on his subjective professional judgnent. Second, even if his or
her subjective rationale is without nerit, that does not nean the
decision is arbitrary.

In her brief, appellant urges us to consider the "extensive
docunentary exhibits (including a copy of her entire personnel
file) and affidavits to the County Board," which "extensively
detailed her crystalline work record and the absence of any
facially apparent reason for the transfer” and which "thoroughly
recounted the Appellant's repeated and unsuccessful efforts to
obtain an explanation for the "reason' for the transfer fromthe
Superintendent or his designees." Again, as we expl ai ned above, a
"crystalline work record” does not insulate a teacher from being
transferred and may in fact be the very reason for a transfer.
Therefore, we cannot infer that a decision to transfer appellant in
[ight of these exhibits is arbitrary.

Al t hough appellant alleges that she nmade "repeated and
unsuccessful efforts to obtain an explanation"” for the reason for
her transfer, we do not view the record in the sanme manner. The
Superintendent did give reasons for his decision, nanely, that a
transfer would both be in the best interest of the school and
present appellant with an opportunity for a new challenge and a
chance to reinvigorate her skills. Appellant, therefore, was given
reasons for her transfer. Although the reasons were not to her

i1 king, this does not make the decision itself arbitrary.
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In addition, we hold that none of appellant's allegations
allow for even the slightest inference of discrimnatory action by
t he Superintendent under M. CoE ANN., EbDuC. 8§ 6-105. I n other
words, as a matter of |aw, no reasonabl e person coul d concl ude that
appellant's factual allegations indicate that the Superintendent
transferred appellant for discrimnatory reasons.

Significantly, we observe that appellant never alleged facts
i ndi cating that she was sonehow being inproperly, discrimnatorily,
random vy, or unjustly singled out or targeted by the
Superi nt endent . W do not now decide whether, from such an
all egation, it mght be possible to draw an inference supporting
appellant's claim that the Superintendent acted arbitrarily,
capriciously, and discrimnatorily in transferring appellant. This
al | egati on, however, could not have been made in good faith, given
that appellant was one of several teachers involuntarily
transferred that year, as we noted in the above factual
presentation.

Finally, we address appellant's concern anticipating this
Court's holding today, that it will allow county superintendents
merely to recite the statutory | anguage of Mb. CobE ANN., Ebuc. § 6-
201(b)(i1) ("as the needs of the schools require"”) as their sole
basis for making a teacher-transfer decision. Appellant fears that
after our holding, a superintendent can "effectively insulate
hi mself from any review through . . . nerely stating in essence

that he transferred soneone because he had the power to do so."
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Thi s hol ding does no such thing. In this case, the record is clear
t hat the Superintendent provided nuch nore than a regurgitation of
his statutory authority wunder this provision. As a result,
therefore, addressing appellant's fears nust wait until the day
they materialize.

As a result of the foregoing, we hold that the State Board
commtted no errors of law and was legally correct in applying its
prior admnistrative case lawto the factual allegations contained

in this record.

JUDGMENT OF THE CIRCU T COURT
FOR HOMRD COUNTY AFFI RMED.

COSTS TO BE PAI D BY APPELLANT.



