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Appel I ant appeals fromthe judgnment of the Grcuit Court for
Bal ti more County and requests a new trial on the issue of damages
arising from a personal injury action. Appel l ant presents the
foll ow ng issue for our review

Whether, in light of appellees stipulation
and the entry of judgnent as to liability in
favor of appellant at the close of the
pr oceedi ngs, the trial court erred in
requiring the jury to then consider the issue
of probable cause in its deliberations.
We answer “no,” and expl ain.
Facts

This case arose froman April 22, 1993, autonobile accident in
Baltinore City. Appellant Bonnie Lee Hurt was a passenger in a
Jeep Grand Wagoneer being driven by Dan Beall, her then-husband.
Appel l ee, Cedric Chavis, in the course of his enploynment wth
Cedric Chavis Construction Conpany, was traveling behind the Jeep
and rear-ended it. Police responded to the scene, but did not
wite a report. Both vehicles were operable after the accident,
al though Beall and Hurt both testified that the inpact was
substantial and Beall estimated that Chavis was traveling between
40 and 50 mles per hour immediately prior to inpact. Chavis did
not testify.

At the time of the accident, Hurt was on her way to see Dr.
David Buckholtz at Johns Hopkins Hospital for an independent
medi cal exam nation in connection with a “slip and fall” incident

in Septenber 1989, wherein Hurt severely injured her neck and back.

Since that date, she had been treated for those injuries and had



not worked.! Hurt appeared for her exami nation ten mnutes after
the auto accident and perfornmed all the tests asked of her w thout
conpl ai nt, including bending over and touching the floor with the
pal ms of her hands. Hurt did not tell Dr. Buckholtz that she had
just been in a car accident.

After her examnation with Dr. Buckholtz, Hurt drove Beall to
t he energency room of the Anne Arundel Medical Center in Annapolis
because of the pain he suffered after the accident. Hurt did not
seek or receive any treatnent at that tine.

Hurt's nedical history since the 1989 slip and fall is
extensive and has little relevance to the issue we reviewin this
appeal . Suffice it to say, significant testinony was adduced
t hrough depositions and at trial that, despite nunmerous visits with
physicians who were treating her for pain and injuries in
connection with the slip and fall, Hurt did not nention the
aut onobi | e accident to any Maryl and physician until Decenber 1993,
when she told Dr. WIlliam Tham The first record which Dr. Tham
had of an April 1993 accident is contained in a report dated April
3, 1995.

A lawsuit arose out of the 1989 slip and fall accident. In
her answers to interrogatories in that suit, Hurt clainmed that the

accident left her permanently disabled and unable to work. Dr.

Hurt was a real estate agent and had worked 80-90 hours per
week prior to the 1989 slip and fall. The incident occurred in a
hotel where Hurt was attending a real estate sem nar.
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Tham had opined in a June 1992 record that Hurt woul d never return
to work due to the injuries she sustained in the 1989 accident.
The 1989 lawsuit was settled in August or Septenber 1993. Over
$100, 000 i n medi cal expenses accrued in the period after the April
1993 acci dent. Most of those nedical expenses were incurred
subsequent to August 1993. Future nedical expenses were estimated
at trial to be approximately $300, 000.

Hurt endured nultiple surgeries both before and after she told
Dr. Tham about the autonobile accident. Follow ng one surgery in
May 1995, Hurt |ost bowel and bl adder functions and now nust be
catheterized every three or four hours each day and wll have to be
so treated for the rest of her life.

Eventual ly, after the nmultiple surgeries did not alleviate her
pain, Hurt consulted Dr. R chard North, a neurologist and pain
managenent speciali st. Dr. North recommended the inplant of an
electrical stimulation device to control pain. Hurt nust now wear
an external apparatus connected to the inplants in her spine for
pain control. It is expected that she will wear this for the rest
of her life.

During the course of her treatnent, nunerous radiologica
studies were perforned on Hurt. Three of her doctors testified
that the synptonms Hurt conplained of were the result of a new
injury she sustained during the April 1993 auto accident. Another
doctor who reviewed all of the radiographic studies and Hurt’s
medi cal records concluded that her conplaints were the result of a
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conbi nati on of normal aging and progression of the 1989 injury.
Thi s concl usion was based on the fact that no treatnent could be
docunent ed as havi ng been rendered to Hurt for six nmonths after the
accident, and there had been no change in her synptons. Thi s
doctor was of the opinion that an aggravation of her pre-existing
condition or a new condition would have surfaced within severa
days after the accident.

At the conclusion of Chavis’'s case, the court granted Hurt’s
motion for judgnent on the issue of “liability.” In addition to
other instructions, and upon Hurt’'s request, the court instructed
the jury that it “[did] not have to decide the question of whether
the defendants are responsible to the plaintiff,” and instead “need
only to decide the anount, if any, of danages” that should be
awarded to the plaintiff.

The court further instructed the jury on aggravation of a pre-
existing injury. Chavis requested instructions regardi ng causation
and the ability of the jury to find that no injury was caused by
the accident. Because the court agreed that the first question to
be answered on the verdict sheet was whether the accident caused an
injury, the court declined to give this instruction.

After closing argunents, the court provided the jury with a
verdict sheet that included two questions. The first was: “Do you
find by a preponderance of the evidence that Bonnie Lee Hurt
sustained an injury as a result of the April 22, 1993, autonobile

acci dent ?”



The second question regarded the neasure and award of danages.
The jury answered the first question “no” and found that Hurt did
not sustain an injury as a result of the 1993 accident. Thus, the
jury did not reach the second question.

Di scussi on

| . St andard of Revi ew

Appel | ant contends that the first question on the verdict
sheet, whether she sustained any injury as a result of the
aut onobil e accident, was erroneous in light of the previously
granted notion for judgnent as to defendant’s “liability.”? As
this determnation is a question of law, we review the issue de
novo. See, e.g., Inlet Associates v. Harrison Inn, 324 Ml. 254,
264-66, 596 A.2d 1049 (1991); Maryl and National v. Parkville
Federal, 105 Md. App. 611, 614, 660 A 2d 1043 (1995).

I[I. Stipulation

Thr oughout the trial, defense counsel represented to the court
that he was “admtting responsibility” for the April 1993 auto
accident and repeatedly stated that the case was about “damages
only.” Confusion arose, however, when it becane apparent to the
court and to plaintiff’s counsel that defense counsel was not
conceding that his client caused appellant’s injuries, but that his
concession was only to “liability” or “negligence.” The court

granted plaintiff’s nmotion for judgnment as to defendant’s

2Appel | ant does not contend, however, that the causation
gquestion on the verdict sheet was erroneous in itself.
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“l'iability” and submtted both the questions of causation and
damages to the jury. Appellant appeals fromthe court’s decision
to submt the causation question to the jury, contending that the
jury “should have been precluded” from considering causation at
all. W disagree.

Before the trial began, defense counsel told the court that

“IWe Il be admtting liability in this case.” Shortly thereafter,

he nodified his representation and stated, “Actually, 1’d rather
prefer it be called that we'll be admtting responsibility for the
happeni ng of the accident on April 22™.” The second tinme counse

raised this issue was in the context of a notion in limne “to keep
the conviction of ny client from this case.” At that point,
counsel again stated, “W're going to be admtting liability.” The
third tinme the i ssue arose cane when defense counsel requested that
the court excuse his clients’ presence during a portion of the
trial. Agai n counsel stated, “This case is about damages, not
liability.”

At the conclusion of the trial, the court attenpted to clarify
the defense position with respect to liability. The follow ng
di scussi on ensued:

THE COURT: . . . Exactly what did you
stipulate to as to liability?

MR. WH TWORTH [plaintiff’s counsel]:
stipulated that - -

THE COURT: Well, let nme ask you another
guesti on. Is there any reason why there's



anything for [the jury] to decide other than
what, if any, damages there are?

MR. BURGOYNE [defense counsel]: The - - the
issue as to danmages is quite clear from the
stipulation, that we may have been a cause of
the accident. Ckay? But liability is a
little bit different question. Liability
assunes causation. This whole case is about
causati on.

THE COURT: Wait a m nute. You're a cause of
the accident, but you re not what?

MR. BURGOYNE: Cause of the injuries. And so,
| think that - -

THE COURT: So what did you stipulate to?
MR. BURGOYNE: That we acknowl edge that we
caused the accident of April 22" 1993.

THE COURT: kay.

MR. BURGOYNE: And perhaps the Court is making
reference to our verdict sheet.

THE COURT: Uh- huh.

MR. BURGOYNE: Which, the first question |
woul d propose in this case is, did the Apri
22" 1993 notor vehicle accident cause any
injuries? |If the answer is yes, then they go
on to determne what injuries. | f they say
no, then there’s no need to even discuss
econom cal |oss, nedicals, et cetera.

THE COURT: |It’s considerably less than a
stipulation that | thought | heard at the
begi nni ng of the case.

MR, VWH TWORTH. You're [sic] Honor, we're in
the same position, and that’s why - - if they
don’t think any damages were caused, they can
put zero in any category, or all categories.
But to add that extra hurdle - -

THE COURT: That’s how | thought we were going
to approach it actually. | thought you were
going to argue that, sure, there was an
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accident, but it didn't cause anything, so
zero danmages here.

* k%

MR. BURGOYNE: W' Il talk about danages in the
jury instructions, but in every elenent of
damage, Your Honor, it’s what, if any, what,
if any, what, if any.

* k%

MR, VWH TWORTH: Your Honor, if |I may, we would
certainly oppose putting anything in there
about liability or negligence, because that
woul d be confusing since it’s not - -

THE COURT: Well, there’s not a - - there’s not
an issue of negligence, is there? | assune
you’' re concedi ng negligence?

MR. BURGOYNE: Well, Your Honor, - -
THE COURT: We're slipping again, aren’t we?
MR BURGOYNE: Well, it’s that, when | took |aw

school classes on negligence, they told ne
that causation [is] intertwned in the whole

idea of negligence. And in this case,
causation is our entire case. So, | think
that | can stipulate that we caused the
acci dent.

THE COURT: kay.

MR. BURGOYNE: That our car, through no fault
of Ms. Hurt, - - okay? - - struck her
vehi cl e. But that’s not saying the sane as
that we admt negligence, which is causation,
damages, that we admt liability.

THE COURT: Wiat you’'ve done is essentially, is
admt that an accident happened?

MR BURGOYNE: And it was our fault.

THE COURT: Well, now you' ve | ost ne again.



MR. VWH TWORTH: Your Honor, when he cl oses, |
want to nove for a directed verdict as to
l[itability, and then have a sanple verdict
sheet .

On appeal, appellee “concedes that Chavis’'[s] counsel, at
times, was less than legally precise when referring to the issues
of liability and negligence.” Counsel’s statenents went beyond
i npreci sion as he appeared to waffle on whether he was admtting
“litability,” “negligence,” “danmages,” or “causation.” Counsel was
not, however, substantively changing his position; rather, he
seened to have been attenpting to present a consistent position to
the court, but in doing so was interchanging legal terns that are
sinply not interchangeable. Instead of getting hopelessly
entangled in defense counsel’s erroneous termnology, we wll
consider his position in its entirety, and in the context of the
trial, to determne the pivotal question of whether he admtted
negligence or liability, and the significance of each. To do so,

we nust first exam ne the distinction between the two concepts.

[l Neagl i gence vs. Liability

This Court and the Court of Appeals have deci ded a nunber of
cases directly addressing this issue and have attenpted to
articulate the distinction between liability and negligence in a
cl ear and concise manner. As the Court of Appeals explained in
Ri chardson v. Boato, 207 M. 301, 306-307, 114 A 2d 49 (1955):

[ T] he negligence of the appellee gave no right

of action to the appellant wunless that
negligence injured or harnmed her. The



appellant, to have been entitled to an
instruction that the appellee was subject to
lTability to her, nmust have shown
uncontroverted causal connection between the
negligence and the injury or harm to her.
Here, the facts which constituted negligence
were uncontroverted, but the facts of the
connection between that negligence and the
cl ai mred harm were sharply in dispute.

The appellant, if she had specifically so
requested, may well have been entitled to have
the jury instructed that there was negligence
on the part of the appellee and |ack of
contributory negligence on her part, |eaving
to the jury to decide whether the stiff neck
or the arthritis, or both, resulted fromthat
negligence, and, if so, the damage suffered as
a result.

| f the appellant had requested an instruction
that the appellee was negligent and the
appel l ant free of negligence, the trial court,
after so instructing, could have required a
special verdict as to each of the clained
injuries and the resulting damages, . . . but
the appellant did not so limt her request.
She asked that the jury be instructed that the
def endant was liable to her for his negligence
and that the jury determne only the anpunt of
t he damages. It is plain that she was not
entitled to the instruction she asked.

Cearly, liability requires nore than a finding (or adm ssion)
that the defendant was negligent. The Court of Appeals stated in

Peroti v. Wllians, “[l]iability is an obligation to pay, and

arises only when all essential elenents of an action are
established . . . . Direction of a verdict that liability exists
is inproper unless all elenents, including danmages, are so

convincingly shown that rational mnds could not differ as to their
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exi stence.” 258 M. 663, 669, 267 A.2d 114 (1970) (citing W
Prosser, Handbook of the Law of Torts, section 30, 146-47 (3d ed.
1964); Boato, 207 Ml. at 305-307, 114 A 2d 49).

Def ense counsel's repeated statenents that this case was about

damages, but not about liability, were sinply illogical in |ight of
Boato and Peroti. |f danmages are in controversy, liability is not
adm tted. Therefore, regardless of the legal terns he used,

def ense counsel did not concede liability.

This conclusion is further supported when we consider the
trial inits entirety. The enphasis throughout the case “was on
the necessity of determning whether there was a causal connection
between the accident and the injuries clainmed.” Boato, 207 M. at
307, 114 A 2d 49. Even plaintiff’s counsel, during closing
argunent, recognized that the issue of causation was in dispute:
“Now, it happens the liability has been already addressed and
admtted as to causing the accident by the defendants . . . . But
we have to prove what damages causally flow, were caused by the
autonobile accident . . . .7 Thus the entire trial, including
cl osing argunent of counsel, focused on whether the April 1993
aut onobi | e accident caused injury to the plaintiff, or whether the
injuries she conplained of were actually the result of the 1989
slip and fall incident.

Even if defense counsel had consistently maintained that he

adm tted negligence, the confusion would not have been mti gated.

11



At its nost basic l|level, negligence consists of four elenents:
duty, breach, causation, and damages. Counsel consistently
admtted “responsibility for the accident” and that Chavis “caused
the accident.” Counsel also consistently mnaintained, however, that
“It]his whole case is about causation,” and that Chavis was not the
“[clause of [Hurt’s] injuries.” Consequently, he appears to have
admtted “negligence” as to the car accident only: “That our car,
through no fault of Ms. Hurt, ...struck her vehicle.” In essence,
counsel admtted the duty, breach, and causation elenents of
negligence as to the inpact between the two vehicles.® Counsel did
injuries. (lIndeed, the primary focus of the trial was on whether
Hurt’s injuries resulted fromthe car accident or the slip and fall
years earlier.) Therefore, regardless of the |egal |abel counsel
attached, he did not admt negligence as to Hurt’'s injuries in this
case. Considering the trial inits entirety, we find that defense
counsel sinply admtted responsibility for the car accident itself
— not negligence or liability, both of which include causation and
damages as wel | .

V. Jury Instructions and Verdict Sheet

The court’s jury instructions and the verdict sheet were

consistent with the conclusion that counsel was not conceding

SWe note that even admitting these three elenments is not
sufficient to concede negligence as to the accident w thout also
establishing the fourth elenment—that sonme danmage (i.e., to the
vehicles) resulted. As we will discuss further in this opinion, if
t he anmount of danmages is conceded, then liability is also admtted.

12



negligence or liability as to Hurt’'s injuries. The court
instructed the jury as foll ows:
In this case, you do not have to decide
the question of whether the defendants are
responsible to the plaintiff. You need only
to decide the anount, if any, of danages the
plaintiff should be awarded.

The court’s qualification that danages, “if any,” may be
awarded |eft wunanswered the question of whether the plaintiff
sust ai ned danmages as a result of the accident at all, which goes to
the heart of the causation issue. See Lyon v. Canpbell, 120 M.
App. 412, 443, 707 A 2d 850, cert. denied, MJ v. Lyon, 350 M.
487, 713 A 2d 980 (1998). In fashioning the instruction in this
manner, the court avoided the pitfalls of counsel’s confused
representations regarding the negligence/liability distinction.

The court then submtted a verdict sheet to the jury that
contai ned two questions. The first question asked whether the
plaintiff sustained any injuries as a result of the April 1993
aut onobi |l e accident; the second question addressed the award of
damages. Appellant argues that the court erred in submtting the
causation question to the jury on the verdict sheet because it did
not conport with the judgnent as to liability. Appel lant is
correct that, if judgnent is entered as to liability, the only
issue that should go to the jury is the anobunt and extent of

damages, if any, not causation. As we w |l discuss, however, the

judgnent as to liability was inproper in this case.
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V. Entry of Judgnent as to Liability for Plaintiff

The propriety of the court’s entry of judgnent as to liability
of the defendant was not challenged at trial and is not raised in
this appeal. Notwithstanding this fact, “Maryland Rule 8-131(a)
confers discretion upon the appellate courts to decide issues
raised on appeal but not raised below It also extends to
circunst ances when the parties have not even raised the issue on
appeal .” Braxton v. State, 123 M. App. 599, 632, 720 A 2d 27
(1998); see also Booth v. State, 62 Ml. App. 26, 38, 488 A 2d 195
(1985), aff’'d, 306 Md. 313, 508 A 2d 976 (1986) ("whether to review
an issue not raised and decided below is discretionary with the
appellate court”™). The rule provides, in pertinent part:

Odinarily, the appellate court wll not
decide any other issue unless it plainly
appears by the record to have been raised in
or decided by the trial court, but the Court
may decide such an issue if necessary or
desirable to guide the trial court or to avoid
t he expense and del ay of anot her appeal.

As we discuss below in greater detail, if we ignore the
guestion of whether the judgnent as to liability was proper, we
wll find ourselves in the undesirable position of potentially
reversing and remandi ng this case so that the proper portion of the

court’s actions conports with actions that we find were inproper.

Therefore, we will exercise our discretion under Rule 8-131(a) and
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address the propriety of the judgnent, even though the issue was
not raised by the parties.*

“In reviewwng a trial court’s grant of a notion for judgnent
inajury trial, this Court nust conduct the sane analysis as the
trial court, viewing all evidence in the light nost favorable to
the non-noving party.” Martin v. ADM Partnership, 106 M. App
652, 657, 666 A 2d 876 (1995), rev'd on other grounds, 348 M. 84,
702 A.2d 730 (1997) (citing Cavacos v. Sarwar, 313 M. 248, 250,
545 A 2d 46 (1988); MI. Rule 2-519(b)). Thus, to determ ne whet her
the judgnent as to liability was proper, we mnmust consider “whether
all elenents, including danages, [were] so convincingly shown that
rational mnds could not differ as to their existence.” Peroti
258 Md. at 669, 267 A .2d 114 (citing W Prosser, Handbook of the
Law of Torts, section 30, 146-47 (3d ed. 1964); Boato, 207 M. at
305-307, 114 A 2d 49). Moreover, as we discussed in Levin v.
Arrabal, “[i1]f negligence is established and sone injury conceded,
but the anmount disputed, a verdict on liability may be directed,

| eaving for determnation by the jury the amobunt to be awarded.”

“We recognized in Braxton that “[t]here are a nunber of
exanpl es of cases in which our appellate courts have resol ved an
appeal on the basis of a |egal issue that was never raised by the
parties.” 123 Ml. App. at 632, 720 A . 2d 27. See, e.g., State v.
Bel |, 334 Md. 178, 638 A 2d 107 (1994); Taub v. State, 296 Ml. 439,
463 A. 2d 819 (1983); Robeson v. State, 285 Ml. 498, 403 A 2d 1221
(1979), cert. denied, 444 U S. 1021, 100 S.Ct. 680 (1980); Meyer v.
Gyro Transport Systens, Inc., 263 Ml. 518, 283 A 2d 608 (1971);
Pope v. Board of School Comm ssion, 106 M. App. 578, 665 A 2d 713,
cert. denied, 342 Md. 116, 673 A . 2d 707 (1996).
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11 Md. App. 89, 97, 272 A 2d 818 (1971) (enphasis added), cert.
deni ed, 261 M. 721, cert. denied, 261 Ml. 726 (1970); see also
Peroti, 258 M. at 670 n.2, 267 A 2d 114. In Levin, the Court
observed that a directed verdict for the plaintiff on liability was
proper “because there were conceded damages sustained by” the
plaintiff. 1d., 272 A 2d 818 (enphasi s added).

In this case, neither damages nor injury (causation) was ever
conceded. On the contrary, nuch of the trial was ained at
determ ning, through testinony and evidence including expert
W t nesses, whether Hurt’s injuries resulted from the April 1993
aut onobi | e acci dent or whether they were preexisting injuries from
the 1989 slip and fall. W find that rational mnds could differ
as to the elenents of causation and damages. Thus, granting the
nmotion for judgnent as to liability was erroneous.

In light of this determ nation, we find ourselves in an absurd
posi tion. W are essentially being asked to reverse the trial
court so that the verdict sheet, which was proper, may be nodified
to conformto the judgnent of liability, which was inproper. W
decline to take this course of action. As we stated in Pope v.
Board of School Comm ssion of Baltinore GCty, 106 Ml. App. 578,
591, 665 A.2d 713 (1995), cert. denied, 342 M. 116, 673 A 2d 707
(1996), “an appellate court will affirma circuit court’s judgnent
on any ground adequately shown by the record, even one upon which

the circuit court has not relied or one that the parties have not
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raised. . . . Therefore, it is within our province to affirmthe
trial court if it reached the right result for the wong reasons.”
See al so Robeson v. State, 285 MJ. 498, 502, 403 A 2d 1221 (1979),
cert. denied, 444 U.S. 1021, 100 S.C. 680 (1980); Faul kner v.
Anmerican Cas. Co., 85 MJ. App. 595, 629, 584 A 2d 734 (1991).

What shoul d have happened in this case did happen —the court
submtted the questions of causation and damages to the jury in
keeping with the defendant’s stipulation, even if it did so on the
erroneous basis of the judgnent as to liability. “I't woul d be
wasteful to send a case back to a lower court to reinstate a
deci sion which it had already nmade but which the appellate court
concl uded should properly be based on another ground within the
power of the appellate court to fornulate.” Securities and
Exchange Com v. Chenery Corp., 318 US. 80, 88, 63 S.C. 454
(1953); see al so Robeson, 285 Md. at 502, 403 A 2d 1221.

W note that neither the court’s ruling on the notion for
judgment nor the discussion about the stipulation took place in
front of the jury. I nstead, the jury was only exposed to the
court’s instructions and the verdict sheet, which were consistent
with the trial as a whole. The inclusion of the causation question
on the verdict sheet did not constitute reversible error; on the
contrary, it salvaged what otherw se nay have been a reversible
judgnent as to liability.

Concl usi on
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W hold that the trial court’s decision to submt the question
of causation to the jury on the verdict sheet was proper, and we

affirm

JUDGVENT AFFI RVED.

COSTS TO BE PAI D BY
APPELLANT.
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