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On February 6, 1997, appellant, Ceny P., the natural nother
of Stephon and Al phonso, filed a request for hearing in the
Circuit Court for Montgonmery County based upon a delay in the
adoption proceedi ngs involving her two sons. On April 23, 1997,
the trial court held a hearing to assess the status of the two
children, but, finding that appellant had no standing to
participate in the hearing, denied appellant’s request to testify
and present witnesses. At the conclusion of the hearing, the
court ordered that the children’s placenent be continued with
their prospective adoptive parent. Appellant filed a tinely
appeal, asking this Court to address one question, which we have
rephr ased:

Did the trial court err when it refused
to allow appellant to testify and present
W tnesses in a hearing conducted pursuant to
Mi. Code Ann. (1984, 1991 Repl. Vol ., 1997
Cum Supp.) 8 5-319 of the Famly Law Article
(F.L.)?

Finding that the trial court did not err when it refused
appellant’s request to testify and present witnesses at the
status hearing, we shall affirmits judgment.

FACTS AND PROCEEDI NGS

This case emanates fromlIn re Adoption/ Guardi anship No.
93321055/ CAD, 344 M. 458, 687 A.2d 681 (1997), cert. denied,
__U'S.__, 117 S.Ct. 2439, 138 L.Ed.2d 199 (1997). In that
case, the Court of Appeals summarized the applicable facts as

foll ows:

On April 21, 1993, DSS filed petitions
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inthe Crcuit Court for Mntgonery County
for guardi anship of Stephon and Al phonso P
and to termnate the parental rights of their
parents, Cleny P. and Sam L. Stephon was born
on April 16, 1989. He was commtted to the
custody of DSS in August 1990, was pl aced
with his nother or other relatives until
Septenber 1991, and had been in foster care
since then. He was adjudicated to be a CINA
in Cctober 1991. Al phonso was born on August
3, 1990. He was conmmtted to DSS at birth,
resided wth his maternal grandnother until
Septenber 1991, and had been in foster care
thereafter.

Sam L. consented to the petition. The
show cause order issued for Ceny P. was
served on her on May 11, 1993. It gave her
t he sanme advi ce and war ni ngs noted above and
set June 25, 1993 as the deadline for filing
an objection. No objection was filed, and,
on Cct ober 20, 1993, upon notion by DSS, the
court granted the petition and entered a
j udgnment of guardianship. Ceny filed an
appeal 32 days later, which the circuit court
struck as untinely.

On July 25, 1994, through their
court - appoi nted counsel, the children
requested a hearing. They averred that a
nunber of problens had devel oped since the
order of guardi anship had been entered. They
poi nted out that, under [F.L. 8 5-319], DSS
was obliged to nake a witten report to the
court and to give notice to both the
children's attorney and the natural parents
if placenment for adoption was not nmade within
nine nonths after entry of the guardi anship,

t hat ni ne nonths had passed, that the

chil dren had not been placed for adoption,
and that no report had been made. Underlying
that problem they averred, was the fact that
they were not going to be able to remain in

t he hone where they were then |iving because
the foster nother was not willing to adopt
them Conpoundi ng the probl emwas the

addi tional circunstance that their sister was
also living in the hone, that their natura
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parents' parental rights had not yet been
termnated with respect to their sister, and
that "this is causing problens for all three
children, as the nother is still visiting and
tal king by phone with [the sister], but is
not able to talk with [them, causing upset
to Stephon and Al phonso."” Anmpong ot her

t hi ngs, they asked that their maternal
grandnot her be consi dered as a resource.

Three days after the children's notion
was filed, Ceny P. noved to intervene. She
too conpl ai ned about (1) the failure of DSS
to make a witten report as the statute
required, (2) its refusal to consider her
not her as a resource, and (3) the inpending
separation of Stephon and Al phonso fromtheir
sister. She conplained as well that the
guar di anship order was entered w thout any
testinmony and that she "did not receive
notice of the Motion or Order of Default due
to a change of address until the tinme for
appeal had expired." She averred that she
was then ready to resune custody of the
chi |l dren.

DSS opposed the children's notion and
Clenmy's request to intervene. As to the
children's notion, it informed the court that
it intended to place Stephon and Al phonso in
a pre-adoptive hone within 10 days and t hat
no hearing would be necessary. As to Ceny's
notion, DSS pointed out that there had never
been a default order, that Ceny received al
of the notices to which she was entitled, and
that there were no proceedi ngs pendi ng before
the court. The docket indicates that a
"status hearing” was held by Judge McGucki an
on August 11, 1994, but neither the docket
nor anything else in the record indicates
how, or whether, the children's and Ceny's
notions were resol ved.

On July 5, 1995--sone 21 nonths after
t he judgnents of guardi anship were
entered--C eny noved to vacate them
Al t hough she did not deny receiving a copy of
t he show cause order and did not deny reading
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it, she alleged that she "was not aware of
the necessity of filing a witten response”
to the guardianship petitions and "remai ned
unknowi ng as to the significance of [those
petitions]." She clained that she had
expressly declined to consent to the
guar di anshi ps, that she had infornmed DSS
orally that she would not consent, and that
she did not becone aware of the judgnents
until a nonth after they had been entered.
She averred that the children had still not
been adopted and continued to live in foster
care.

Cl eny conpl ained that she had received
no notice of DSS s notion for final order
and, indeed, no notice of any proceedi ngs
after the initial petition. She urged that
t he judgnents were defective because they
wer e based on her presunmed consent and she
was never informed of her right to revoke
that consent. Her theory seened to be that,
once DSS took the position that her
non-response anounted to a consent, it was
obliged to informher of her right to revoke
that consent. She conpl ai ned as wel | about
not receiving a copy of the judgnments or of
any status report required by [F.L. § 5-319].

On Decenber 5, 1995, the court entered
an order vacating the judgnents of
guardi anshi p. I n an acconpanyi ng opi ni on,
the court held that, although deny may be
deened to have consented to the guardi anshi ps
by not filing a tinely objection, she
retained the right to revoke that deened
consent and to receive notice of all further
proceedi ngs, including service of al
pl eadings. The court, at least tacitly,
appeared to regard the failure of DSS to
serve a copy of its notion for final order on
Clenmy as an irregularity under Mi. Rule
2-535, thereby justifying a setting aside of
the 21-nonth ol d judgnents.

DSS pronptly filed a notion to alter or
anend that order as well as a request to stay
its effect. The notion for stay was
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supported by a letter from Stephon's
psychiatrist and pointed out that (1) deny
had requested that the children be
i mredi ately returned to her, (2) unless the
order was stayed, DSS's authority to continue
the children in foster care would term nate,
and (3) imediate return of the children
woul d be detrinental to them

The court initially stayed the Decenber
5 order but ultimately denied the notion to
alter or anmend, and this appeal by DSS
ensued. Wiether the stay is still in effect
is not entirely clear.

In an opinion issued on January 16, 1997, the Court of
Appeal s reversed the order vacating the guardi anship, holding
that a natural parent who fails to file a tinely objection as
directed in the show cause order is deenmed to have consented to
t he adopti on/ guardi anship and may not thereafter revoke the
deened consent. In re Adoption/ Guardianship No. 93321055/ CAD,
344 Md. at 486. As a consequence, the parent is not entitled to
notice of any further adoption/guardi anship proceedi ngs. Id.
The effect of this holding was to termnate Cleny P.’s parenta
rights with respect to Al phonso and Stephon. In reaching its
concl usion, the Court acknow edged in the formof a “caveat”
that, in light of F.L. 8 5-319, a question renmained concerning
del ayed or disrupted adoptions as to whether the trial court was
authorized to reinstate the rights of a natural parent, who had
previously consented to adoption. 1d. at 487-88.

Foll owi ng the Court’s hol ding, appellant, pursuant to F.L. 8§

5-319, filed a request for hearing based upon delay in adoption,
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noting that three years had passed since the final guardianship
decree had been entered and the children had not been permanently
placed. F.L. 8 5-319 provides, in relevant part:

(b) Except as provided in subsection (g) of
this section, a guardian with the right to
consent to adoption, including a guardian
with the right to consent to adopti on who was
appoi nted wi thout the consent of the natural
parents, shall file a witten report with the
court and give notice of the child s status
to each natural parent of the child under the
guardi anship and to the child's
court - appoi nted counsel if:

(1) a placenment for adoption
is not made within 9 nonths of the
decree of guardi anshi p;

(2) a placenent for adoption
is made within 9 nonths of the
decree of guardi anship, but there
is a disrupted placenent, and a new
pl acement is not made within 120
days of the disrupted placenent; or

(3) a final decree of adoption
is not entered within 2 years after
pl acenent for adoption.

(f) On receipt of the guardian’s report under
subsection (b) of this section, and every 12
mont hs thereafter, the court:

(1) shall hold a hearing to
review t he progress which has been
made toward the child s adoption
and to review whether the child's
current placenent and circunstances
are in the child s best interest;
and

(2) shall then take whatever
action the court considers
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appropriate in the child s best
i nterest.

On April 23, 1997, a status hearing was held and
counsel appeared on behal f of appellant, DSS, and the m nor
children. Shirley Gorgo, an enployee of the Montgonery
County Departnment of Health and Human Servi ces who had
hel ped “finalize the children for adoption,” was the only
witness to testify. M. CGorgo testified that the delay in
adoption was due to the illness of the prospective adoptive
parent’s nother, which forced the adoptive parent to nove to
Texas.! Gorgo further testified, however, that guardi anship
had been reinstated, that the boys had noved to Texas, and
that procedures to finalize the adoption were al nost
conplete. Gorgo al so gave her recomendation that the
prospective adoptive parent be allowed to adopt both
children as pl anned.

The court permtted appellant to cross-exam ne Gorgo.
After the conclusion of Gorgo’s testinony, appellant’s
counsel informed the court that she was prepared to present
W t nesses and nade the follow ng proffer:

Ms. P., as she stated back in 1994,
when she attenpted to intervene prior to
there being a status hearing held, has

i ndi cated that she is ready, avail abl e,
and willing to care for her children.

Al t hough there was no testinony on the subject, another
obvi ous reason the adopti on was del ayed was the extensive
l[itigation surrounding this case, which | asted several years.
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W have as potential w tnesses, we
have Ms. Cleny P. W have the m nor
child, Nyshea. P. who was in the sane
home as the children--as her brother
St ephon and Al pohso--who has since been
returned to her nother’s care and
custody in a juvenile court case cl osed.

We have also Ms. P.’s |ast social
wor ker, Ms. Molly Flynn, who was the
soci al worker that previously handl ed
the case until the case was severed
because the two boys’ cases were in the
Circuit Court under term nation of
parental rights while the sister,
Nyshea’ s case, renained over in the
District Court under the Juvenile Court
under simlar proceeding.

We al so have the materna
grandnot her who at one tine prior to, |
think, the record reflects, prior to the
boys being in foster care, have been
[sic] their caretaker.

So, we have all these people that
we would like to present as wi tnesses on
5-319, in the adoption statute regarding
the best interest of the children.

The trial court refused appellant’s request to testify
or present witnesses at the hearing. The court concl uded
t hat al t hough appellant, as a natural parent, was entitled
to notice of the children’s del ayed or disrupted pl acenent
under F.L. 8 5-319(b), she had no standing to participate in
the children's status hearing because her parental rights
with regard to both children had previously been term nated.

DI SCUSSI ON
l.
Appel l ee first contends that, because appellant failed

to make a sufficient proffer of the proposed testinony and
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how it was relevant to the children’s status hearing, she
failed to preserve the issues raised for our review W do
not agree. Although our holdings inlInre
Adopt i on/ Guar di anshi p Nos. CAA92-10852 & CAA92-10853, 103
Md. App. 1, 651 A 2d 891 (1994), and Shpak v. Schertle, 97
Md. App. 207, 629 A 2d 763, cert. denied 333 Ml. 201, 634
A 2d 62 (1993), require proposed testinony to be acconpani ed
by a specific proffer to preserve appellate review, we
bel i eve appellant satisfied this requirenent in the present
case.

At issue in the status hearing is the not-yet-adopted
child s placenent and best interest. Appellant’s proffer of
t he proposed testinony specifically addressed these issues.
Each of the proposed w tnesses had sone neasure of contact
and communi cation with Stephon and Al phonso. |In addition,
each proposed witness was able to provide testinony that
woul d bear on the best interests of the children and on the
nother’s ability to satisfy those interests. Accordingly,
we hold that appellant’s proffer was at |east sufficient to
preserve her clains for appellate review

.

Appel I ant argues that she had a due process right under

F.L. 8 5-319 to participate in her sons’ status hearing and

that the trial court’s refusal to allow her to testify and



-10-
call witnesses at the hearing violated this right. In her
words, “[n]otifying the parent of the child s status would
be nmeaningless if the parent was put in a position of being
a nmere spectator at the hearing.” |n support of her
argunent, appellant cites the United States Suprene Court’s
holding in Goldberg v. Kelly, 397 U S. 254, 25 L. Ed.2d 287
(1970), wherein the Court held that the failure to provide a
wel fare reci pient an opportunity to be heard prior to
cutting off welfare benefits violated due process.
Appel lant also relies on In re Dependency of H, 71 Wash.
App. 524, 859 P.2d 1258 (1993), in which the Washi ngton
State Court of Appeals found that due process required the
court to provide a nother, facing the prospect of |o0sing
custody of her children, the opportunity to call w tnesses
at the prelimnary shelter hearing.

We find the holdings of the cases cited by appellant to
be i napplicable to the question in the case sub judice.
ol dberg and In re Dependency of H., involved, respectively,
an individual’s right to a hearing and an individual’s right
to participate in a hearing, in which then existing
fundanmental rights could be termnated. Such cases provide
little insight into this case, however, wherein the
fundanmental right at issue, nanely appellant’s right to

rai se her children, had been term nated before the hearing
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was conmmenced. Appell ant acknow edges that the effect of
the Court’s decision in In re Adoption/ Guardi anship No.
93321055/ CAD was to term nate her parental rights, and she
does not assert in these proceedings that the procedures,
which resulted in the termnation of her parental rights,
vi ol ated her right to due process in any manner.

Not wi t hst andi ng the margi nal rel evance of the cases
cited by appellant, we recognize the inportance of
determ ning the exact inplications of F.L. 8 5-319 on
sonmeone in appellant’s situation, particularly in |light of
Judge Wlner’'s caveat in the earlier case. Thus, renmaining
faithful to the traditional principles of statutory
interpretation, we exam ned the |egislative devel opnent of
the statute to ascertain the intent behind the notice and
hearing requirenents and to determ ne whet her appellant was,
i ndeed, entitled to participate nore fully in the status
heari ng.

F.L. 8 5-319 is a direct descendent of Article 16, 8
75, which was originally codified by the General Assenbly in
1982. Supporters of the legislation indicated that §8 75 was
intended, at least in part, to invoke sone degree of
parental re-involvenent in guardi anship cases in which a
child s permanent placenent was del ayed or disrupted. The

mandates of 8 75 required the guardian to notify the natural
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parent of the child s status if the placenent for adoption
had not been made within 1 year fromthe entry of the
guar di anship decree, if the placenent had been di srupted and
a new placenent was not made within 120 days of the
di sruption, or if the final decree of adoption had not been
made within 3 years of the placenent for adoption. The
guardian was also required to submt to the court a report
on the child s status, and the court was required to review
the guardian’s report. The section further provided:

| f the decree of guardi anshi p does not

i nclude a waiver of the right to receive

notification, the court shall hold a

hearing, after notice to the parent at

the I ast known address which the

guardi an has for the parent. O herw se,

the court may on its own notion hold a

heari ng.

In 1984, Article 16 was re-codified as Title 5 of the

Fam |y Law Article, and the forner 8§ 75 becane current §
319. VWhile the notice requirenents concerning the child s
adoption status remai ned substantively unchanged, the
| egi sl ature added subsection (f), which nodified provisions
concerning the mandatory court hearing. The revised §
319(f) stated:

On receipt of the guardian’s report on a

delay in placenent for adoption, the

Court:

(1) shall review the report;

(2) unless both natural parents
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have wai ved notice in accordance

W th subsection (d) of this
section, shall hold a hearing after
each natural parent has been
notified, at the |ast address known
to the guardian, of the hearing.

In 1987, subsection (f) underwent a major revision and
the current | anguage was i npl enent ed:

(f) On receipt of the guardian's report
under subsection (b) of this section,
and every 12 nonths thereafter, the
court:

(1) shall hold a hearing
to review the progress which
has been nmade toward the
child s adoption and to review
whet her the child's current
pl acement and circunst ances
are in the child s best
interest; and

(2) shall then take
what ever action the court
considers appropriate in the
child s best interest.

In this revision, the General Assenbly specifically
removed the requirenent that the child s status hearing be
held only after the natural parent was notified of the
hearing. The Conmttee Report acconpanying this revision
explained the legislative intent behind the new provision:

The intent of this bill is to insure
periodic circuit court review of agency
efforts to achieve adoption or long-term
pl acenents of children in foster care.
After review ng the | anguage and history of F.L. § 5-

319, we conclude that, if there ever was a tine when the
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parent was entitled by right to participate in the nmandatory
status hearing, this right was revoked by the General
Assenbly when it revised subsection (f) in 1987. The
| anguage used and intent declared in that revision indicates
clearly that the present role of the hearing is to eval uate
the child s status, to determ ne the reasons for the del ay
in adoption, and to insure that procedures are inplenented
by the child s guardian to facilitate the appropriate |ong
termcare that is in the child s best interest.

Appel I ant contends that she is entitled to participate
in the hearing because it is “her only remaining
opportunity to argue for custody of her sons.” Wile we
acknow edge that sone neasure of parental re-involvenent is
to be found within F.L 8§ 5-319, the | anguage and hi story of
the statute do not indicate that the General Assenbly
guarantees natural parents participation in a nmandatory
status hearing. Rather, we find that the requirenments of
F.L. 8 5-319 are analogous to the requirenents of F.L. 8§ 5-
322, which mandates notice of adoption/guardi anship
proceedi ngs to those parents who have previously signed a
witten consent to have their parental rights term nated.
The notice requirenment is nerely a neasure designed to alert
the natural parent of the proceedings and does not create a

corresponding right to participate in those proceedings. 1In
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re Adoption/ Guardi anshi p No. 93321055/ CAD, 244 Ml. at 485.

The caveat addressed by Judge Wlner inlnre
Adopti on/ Guardi anshi p No. 93321055/ CAD, supra, concerned the
scope of circuit court authority under F.L. 8 5-319(f)(2)
and whether the court, under that section, could reinstate
parental rights previously termnated. It remains
unnecessary to address that issue in the context of this
case, in which the only question is whether the natural
parent whose parental rights have previously been term nated
has a right to participate in the hearing nmandated by the
statute. It is sufficient to say that the notice
requi renment of F.L. 8 5-319(f)(2) in no way reinstates or
confers to natural parents a |l egal status previously
termnated fromwhich fundanental parental rights nmay arise.
The status of the child s guardianship at this stage in the
process is not in doubt: guardianship with the right to
consent to adoption or other long termcare is vested in
DSS; the natural parent remains a |legal stranger to the
chi | d.

The General Assenbly has made clear that the right of a
natural parent under F.L. 8 5-319 is |limted to notification
of the child s status and does not extend the right to
participate in the mandatory status hearing, which is

intended to review agency efforts to place the child
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permanently and to inplenent neasures to safeguard the
child s best interests. The evidence indicates those
efforts, although tenmporarily frustrated by the
ci rcunst ances, had resuned and were nearly conpleted. The
children were living with their prospective adoptive parents
in Texas. Wile we may think it prudent in determning the
best interests of the child to hear and eval uate al
rel evant sources of evidence, we cannot say the court abused
its discretion by refusing appellant the right to testify or
present w tnesses at the status hearing.2 Accordingly, the
judgnent of the trial court is affirnmed.

JUDGVENT AFFI RMVED.

COSTS TO BE PAI D BY APPELLANT.

?In the present case, the trial court did grant appellant a degree of participation in the
status hearing by permitting her to cross-examine the only witness who testified, Shirley Gorga.
We note that the trial court has broad discretion over the conduct of these proceedings, and our
holding in this case does not operate to limit thisrole in any manner.



