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Actionfor abugvedischargemay liewhen at-will employeedischarged for refusing to engagein sexud
conduct thet would violate Sate law againg prostitution, even though the discharge might dso be unlawful
under Federal and State employment discrimination laws.
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In Adler v. American Sandard Corp., 291 Md. 31, 35, 432 A.2d 464, 467 (1981), we
confirmed thelong-standing common law rulethat “ anemployment contract of indefiniteduration, thet is,
a will, can belegdly terminated a the pleasure of @ther party a any time” Wedso hdd, however, that
that common law ruleis subject to modification both by datute and by judicid decison, and werecognized
in Adler that acauseof actionintort may liefor the*aousvedischarge’ of an a-will employee“whenthe
motivation for the discharge contravenes some clear mandate of public policy.” Id. & 47,432 A.2d a
473. In Makovi v. Sherwin-Williams Co., 316 Md. 603, 561 A.2d 179 (1989), we added the cavest
thet an action for abugve discharge will not liewhen the public palicy vidlated by the discharge arisesfrom
adatutethat providesits own remedy for theviolaion. A separatetort action, we said, was unnecessary
Insuch agtuation. InWatson v. Peoplesins. Co., 322 Md. 467, 588 A.2d 760 (1991), we noted that
theremay be multiple sources of public policy and held that when, in such aningance, & least one public
policy mandate violated by adischarge does not arise from alaw that providesits own remedy for the
violation, an action for abusive discharge based on that violation may lie.

Appdlee, Rugahlyn Ashton, contends, and ajury inthe Circuit Court for Prince George' sCounty
found, that shewas discharged from her employment by appellant, InsgniaResidentia Corporation,
because sherefused to engagein sexud intercoursewithoneof Inggnia sofficds Miched Coleman. A
dischargefor such areason conditutesaviolaion of Federd and State employment discrimination lawsthat
provide oneor moreremediesfor theviolaion. Accordingly, inlnggnia sview, Makowvi controls, and an
actionfor tortiousabugve dischargeisprecluded. Ms Adhton respondsthat adischargein retdiation for
her refusal to acquiesce in what she regards asaform of quid pro quo sexud harassment aso violates
an independent mandate of public policy. Maryland Code, Article 27, 8 15 prohibits a person from

engaging in proditution. Coleman’ sentregties, she avers, condtituted asolicitation for her to engagein



progtitution, asdefined in 8 16 — to offer her body for sexud intercoursefor hire— but thereisno other
cavil remedy availableto her for thelossof her employment dueto her ressanceto that entreety. Thetort
action for abusve discharge istherefore necessary in her view to vindicate the public policy againgt
progitution. Theissuethus presented by Ms. Ashton iswhether Maryland recognizes acommon law
wrongful discharge clam based on atheory that shewaswrongfully discharged because sherefused to
acquiescein aform of “quid proquo” sexual harassment that would have amounted to an act of
progtitution. The Circuit Court for Prince George' s County held that such aclam iscognizable. We

agree and shall affirm.?

BACKGROUND

Ms Adhton’ semployment rdaionshipwith Indgnialasted only three months— from December
2,1996toMarch 1, 1997. Much of the evidence regarding that reaionship wasin dispute, but, asMs.
Aghton prevalled onthewrongful dischargecdam, wedhdl view theevidenceinthelight most favorabdle

to her.

! Theissue articulated by Insignia, as appellant, is much broader — whether Maryland recognizes
awrongful discharge action based on atheory that the employee was wrongfully terminated “ because she
refused to acquiesceto ‘quid pro quo’ sexua harassment.” Ms. Ashton phrasesthe question as whether
an action lieswhen the employeeisterminated “ because she refused to become her boss s progtitute.”
Ashton’ sstatement of theissue, though lacking legd formaism, isthemore gppropriateone, giventhefacts
inthiscase. “Quid pro quo sexud harassment” coversawide range of conduct, much of which might not
fdl under Article 27, 88 15 and 16, and, athough the answer may be the same with respect to some of that
penumbral conduct, that issue is not before us in this case and we do not addressiit.

2 Ms. Ashton never asserted the laws against pandering, contained in 88 426 - 433 of Article 27,
asproviding a public policy mandate with respect to the conduct attributed to Mr. Coleman, so we shall
not consider whether an action for abusive discharge may be based on the violation of those statutes.
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Insgniaowns and operates anumber of gpartment developments aong the East Coast. Ms.
Adhton lived in one of those devel opments, known as Glenarden Two. In November, 1996, she gpplied
for ajobwith Inggniaat the Indgniaofficelocated in the gpartment development. Shewasinterviewed
by Michadl Coleman, Indgnid son-gte Property Manager, and Michadl Pegples, itsRegiona Property
Manager. Soon after her interview, Mr. Peeples called her and offered her ajob. When Ms. Ashton
reported for work on December 2, 1996, Mr. Coleman was on vacation, and she was assgned to work
asan officeassgtant. Upon Coleman’ sreturn, he promoted her to the position of assistant property
manager.

Ms. Ashton dleged that apattern of sexud harassment commenced about two weeks after she
beganwork. Itfirginvolved Mr. Pegples, who, in contravention of company policy, cdled her a home
oneevening and asked her to cometo ahotel wherehewas staying and degpwith him. Hesad that he
could hdp Ms Adhton “moveforward” inthe company. Ms. Aghton declined the offer and complained
to Michadl Coleman’ sbrother, Emmanud, whom she knew and who also worked for Insignia. Her
complant eventudly reached Jack Cervilla, Indgnid sRegiond Vice Presdent, who caled Ms Ashtonto
assureher that Pegpleswould betransferred and would no longer have occasonto bea thelnggniaoffice
on the Glenarden Two property. He asked if shewanted to fileaforma complaint against Peeples, to
which she replied that she just wanted to be left alone.

Despite Canvilla sassurance, Pegples continued to vist the property for atime— until theend of
December. Ms. Ashton said that shewroteto Mr. Cervillaabout Peeples s continued presence, which
shefound discomforting, even though therewere nofurther incidents of harassment on hispart. Thenext

upsetting event was a an office Chrigtmas party, when Michad Coleman asked Ms Ashton “when was
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| going to go out with him, when | wasgoing to degpwithhim.” Headded thet, if shedept withhim, “he
couldhdpmeout” andthat she“could go places” Shedeclined, whereupon, somewhat incons stently,
he gpologized but grabbed her chest area. She made no complaint about the episode. Coleman madeno
further sexud comments after the party dthough, according to Ms. Ashton, hedid other thingssuch as
“rubbing up against meif I’m trying to make copies or stuff like that.”

At theend of January, an incident, which later served as the assarted basisfor her termination,
occurred inthebuildinginwhichMs Ashtonlived. A downdarrsneighbor, Ms. Wichard, wasdlegedly
playing musictoo loudly late a night. Ms Aghton asked another neighbor, Ms. Potts, who worked with
Ms. Ashton for Inggnia, to accompany her to Ms. Wichard' s gpartment in order to quell the disturbance.
AccordingtoMs. Potts Ms Adhton cursed Ms. Wichard, dthoughMs. Ashton said that shemerdly asked
thewomanto lower thenoise. Theinadent was reported, however, to Mr. Coleman, who informed Ms,
Aghton that he intended to investigate the matter. On February 9, 1997, Ms. Ashton wroteto Mr.
Coleman, complaining that shehad not received theincrease in sdary that should have accompanied her
promotion from officeass dant to assstant property maneger. Shesated aswel inher |etter her beief that
It was unacceptableto “ date in the office’ and expressed the hopethat he would not “takeit persona
because| won't go out withyou.” At some point, according to Ms. Aghton, Mr. Coleman told her that
she*wasn't serious about thejob or theraisg” because, “[i]f | was| would have gone out with him. |
would have slept with him.”

The next Sgnificant contact with Mr. Coleman came on February 14. Inthe course of another
conversation, hetold Ms. Ashton thet shewas being discharged because of theincident with Ms. Wichard.

When Ms Adhton beganto cry, Mr. Coleman reented but then asked her to degp with him and advised
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that “[i]f | go out with him everything would bedl right.”  She dedined, announced that shewas quitting
and intended to sue, and turned to leave the office, whereupon Coleman hugged her and squeezed her
breasts. Ashton left the office, followed by Coleman, who gpol ogized and asked her not to quit. She
agreed, gpparently on the condition that hewoul d not touch her again or ask * any questionsabout being
inrdationswith him.” Two dayslater, shewroteto him, again advising of her policy not to date co-
workers or supervisors and of her discomfort in being hugged and squeezed.

OnMarch 1, 1997, Mr. Coleman informed Ms. Adhton in writing that she was being discharged
dueto theconfrontation shehad withMs. Wichard. Colemanindicated that Ms. Wichard had complained
that Ms Adhton verbaly abusad her by cdling her severd degrading names and that Ms Pottsand another
resident had confirmed her ingppropriate behavior. In February, 1998, Ms. Ashton filed thislawsuit.
Although severd causesof actionwereinitidly pled against Insignia, Coleman, and Peeples, thecase
proceeded totria on only two counts— adam of battery againg Colemanfor the offendvetouching that
alegedly occurred on February 14, 1997, and awrongful dischargedam againd Indgnia Thelater count
charged that “[t]heactud reason for the termination wasthat the Plaintiff had twicerefused to exchange
her job statusfor sexud favors,” that “[t]he demand, that the Plaintiff act asaproditute, violates public
policy,” and that “[i]t isaviolation of Maryland' s public policy toterminate the Plaintiff for refusing to
comply with the demands of her supervizors[sic] at Insignia.”

After ligeningtodl of theevidence, induding Mr. Coleman’ sdenidsof much of what Ms Adhiton
hed to say, thejury found that Coleman had nat intentionally and offensively touched Ms. Aghton, and thus
returned averdict for im onthe bettery daim. Thejury did find, however, that Ms. Ashton wasterminated

from her employment because she refused to engagein asexud relationship with Coleman. Upon that
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verdict, it awarded her damagesof $22,240. Thisgpped ensued when the court denied Inggnia smotion

for judgment N.O.V. with respect to the wrongful termination claim.

DISCUSSION

We have st forth above, in summary fashion, the holdingsin Adler, Makowvi, and Watson that
frametheissue. We need now to consder Makovi and Watson in greater detail and to bringin some
other cases.

Ms Makovi wasemployed, onan a-will bass asachemig inaSherwin-Williamspaint factory.
In October, 1983, upon itsdiscovery that Ms. Makovi was pregnant, the employer informed her that she
could not work at her job while pregnant and that her pay and medica benefitswould cease until she
became“dissbled” because of the pregnancy. Makovi filed an employment discrimination complant with
the Federd Equal Employment Opportunity Commisson, which determined that therewasnot “reasonable
causetobdieve’ that shehad beenthevictim of sex discrimination but notified her of her right under Title
VIl of the Civil RightsAct of 1964 tofileanactionin U.S. Didrict Court. Instead, shefiled atort action
for abusvedischargeintheCircuit Court for Batimore City. Sheasserted that theemployer’ shedth
concamn wasapretext and thet her discharge vidlated the public policy embodied in Title VI andin Artide
49B of the Maryland Code. The Circuit Court dismissed the complaint, and we affirmed.

Although a the beginning of the Opinion weannounced the principlethat an actionfor abusive
dischargewas" inherently limited to remedying only those dischargesin viol ation of aclear mandate of
public palicy which otherwisewould not bevindicated by acivil remedy,” Makovi, 316 Md. a 605, 561

A.2d at 180, our holding in the casewas more limited. The only asserted basisfor the public policy

-6-



mandate alegedly violated by Sherwin-Williamswasthat arisng from Title VIl and the Maryland
counterpart in Article49B. Thoselaws, we pointed out, not only created the prohibition against
employment discrimination onthe ground of sex but provided certain remediesfor the violation of that
prohibition, induding injunctiverdief, randatement asan employee, and anaward of back pay. 1t wasthus
that we agreed with the employer’ sargument that the tort of abugve discharge does not lie“where the
public policy sought to be vindicated by the tort is expressed in a statute which carries its own
remedy for vindicating that public policy.” Id., 316 Md. at 609, 561 A.2d at 182 (emphasis
added). Wereturned twiceto thet theme. We pointed out that Ms. Makovi’ sargument thet thejudicidly
created tort occupies“the entire spectrum of dischargeswhich are contrary to public policy” failed to
recognize “that the remedies provided to eiminate prohibited discrimination form part of the anti-
discriminationpolicy.” Id., 316 Md. a 621, 561 A.2d a 188. Our ultimate conduson wasthat, in cases
of discharge motivated by employment discrimination prohibited by Title VIl and Art. 49B:

“the statutes create both the right, by way of an exception to the

terminableat-will doctrine, and remediesfor enforcing that exception.

Thus, the generally accepted reason for recognizing the tort, that of

vindicating an atherwise aivilly unremedied public policy violation, does

not gpply. Further, dlowing full tort damagesto be daimed in the name

of vindicating the statutory public policy gods upsatsthe baance between

right and remedy struck by the Legidaturein establishing the very policy

relied upon.”
Id. at 626, 561 A.2d a 190 . See also Chappdll v. Southern Maryland Hosp., Inc., 320 Md. 483,
578 A.2d 766 (1990).

IndgniareadsMakowvi asbarring atort action for abusve dischargewhenever thedischarge might

be found to bean act of sexud harassment for which aremedy exists under the employment discrimination



laws. That isnot thecase. Ms. Makovi’ saction was barred because it was based exclusively on those
employment discrimination laws. Theonly right alegedly transgressed wasthat arisng fromthoselaws,
for which agautory remedy was provided. We expresdy |eft open the prospect of an action for abusve
dischargelying when thedischarge violated amandate of public policy independent of the employment
discrimination laws. Presaging this very case, we noted:

“ Sometimesthefactsunderlying adischarge condtitute bath aviolation of

an anti-discrimination statute and of another, more narrowly focused,

dautereflecting clear public policy but providingnoavil remedy. Lucas

v. Brown & Root, Inc., 736 F.2d 1202 (8th Cir.1984) illustrates an

andlygswhichutilizesthe narrower ground. Theretheplaintiff alleged that

she had been fired because she refused to degp with her foreman. The

court reasoned that ‘[@) womean invited to trade hersdlf for ajobisin effect

being asked to become aprogtitute.” Id. at 1205. Progtitution wasa

crimedenounced by Arkansasgtatute. The Eighth Circuit predicted the

Supreme Court of Arkansaswouldfind an abusvedischarge becausethe

plaintiff ‘ should not be pendlized for refusing to do what thelaw forbids™
Makovi, 316 Md. at 620, 561 A.2d at 187.

The prospect that weleft open inMakovi became confirmedin Watson. Ms. Watson, anat-will
Insurance sales agent, was subjected to sexud harassment on three occasions by afdlow employee. The
firg occagon involved offengve verbd invitationsto engagein sexud activity. Ms Watson complained to
asupeavisor, who laughed and told her not to worry. The sscond inaident involved abettery and an assauit
— the co-worker placed hishands on her shouldersand attempted to bite her breast. When that incident
was reported, the supervisor ordered the co-worker to stay away from Ms Watson. Thethird incident
involved both an assault and verbd abuse. OnMarch 13, shortly after thethird incident, Ms. Watson filed
an action againg the co-worker and the employer, charging both with assault and intentiond infliction of

emotiona distressand charging the employer with failureto remedy thefirst incident and abate the
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harassment. She requested medical leave for the next day, March 14, which was granted.

When the employer learned of the suit, aregiond vice-presdent called ameeting in order to
Investigatethe matter. Ms. Watson refused to meet with the officid unlessher lawyer was present, a
condition rgjected by thevice-presdent. Shedso refused to attend the regular weekly meeting of sdes
agents st for March 21, after being warned that shewould be discharged if shedid not gppeer. By letter
dated March 20, Ms Watson was discharged, alegedly for failing to gopeer a theMarch 14 meeting and
for falling to report to work on March 20. Following her discharge, Ms Watson amended her complaint
to add another count, for abusvedischarge, daiming that her dischargewasinrediaionfor her having filed
the lawsuit against the employer and the co-worker, in contravention of her Federal and State
Condtitutiond rightsof free gpeech and to petition the court for redress. Attrid, al damsbut twowere
dismissed. Thejury found that the co-worker had assaulted Ms. Watson and returned ajudgment in her
favor againg him. 1t aso found that Ms. Watson had been wrongfully discharged and awarded damages
of $35,000. The Court of Spedid Appedsreversed thejudgment againg the employer, effectively holding
that thetort of abusive dischargewould not liewhen the motiveation for the discharge wasto remove an
employee who was actively suing the employer.

We, inturn, vacated the judgment of the Court of Special Appeds, but on avery limited and
focusedbads Thetrid court’ sindructionsdlowed thejury tofind thet the dischargewas abusivelf it was
inretdiationfor Ms. Watson’ sexerciseof her generd Congtitutiond right to redressinthecourts. That,
we held, was eror, but, because there was some question whether the employer had preserved theissue,
wedid not decidethe case onthat basis. We agreed with theintermediate gppellate court thet, absent a

datute expressing aclear mandate of publicpolicy, thereisordinarily no public policy violated by an
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employer who discharges an a-will employeein retdiation for the employee suing theemployer, a lesst
whenthedisputeisover compensation or other benefits. Insuch acircumstance, wesad, theemployer
Isnot required ether to retain adisgruntled employee or risk an abusve discharge suit. Watson, 322 Md.
at 478-79, 588 A.2d at 765.

Wed s0 conduded that an action for abusve discharge could nat befounded upon alawsuit against
the employer based on itstoleration of a“hostile environment” form of sexud discrimination. Hodtile
environment sexud discriminationisactionableunder TitleVII. Indeed, wehdd that “[t]he source of the
policy againg hodtileenvironment sexud discriminationisgatutory, andexdusively satutory.” 1d. at 480,
588A.2d a 766. Thosedautes, wenoted, providetheremediesfor ther violation, and, citing Makowi,
we conduded that “the abusve dischargetort would not reech [theemployer’ d retdiaionevenif Watson's
Uit againg it isinterpreted to be based on [theemploye’ g permitting a* hodile environment’ inwhich [the
co-worker] committed the assault.” Id.

The saving feature for Ms. Watson was the prospect that the jury may have found that her
discharge was motivated by her suit against the co-worker for assault and battery. Based on this
possihility, wehddthat “itiscontrary to aclear mandate of public policy to discharge an employeefor
seeking legd redressagaingt aco-worker for workplace sexua harassment culminating in assault and
battery.” 1d. at 480-81, 588 A.2d a 766. We explained that the public policy that may have been
violated “wastheindividud’ sinterest in presarving bodily integrity and persondlity, reinforced by thedae' s
Interest in preventing breaches of the peace, and reinforced by statutory policiesintended to assure
protection from workplace sexual harassment.” 1d. at 481, 588 A.2d at 767.

Infinding the praspect of liability onthet bag's, wergected the employer’ sargument, made here
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aswadll, that the case was controlled by Makowvi. Preclusion under Makowvi, we iterated, appliesonly
when the public policy sought to bevindicated *isexpressed in agaute which carriesitsown remedy for
vindicating that public policy.” 1d. at 485, 588 A.2d at 768 (quoting Chappell v. Southern Maryland
Hosp,, Inc., supra, 320 Md. a 490, 578 A.2d at 770). Precluson was not mandated, however, Smply
because the assault and battery arose out of workplace sexud harassment. We explained that public
palicy, manifesedin boththeavil and crimind law, provided sanctionsagaing the harmful and offensve
touching of the person, whether or not sexualy motivated, long before either Title VI or Art. 49B was
enacted, and that, had those Satutes never been enacted, that independent mandate of public policy would
have supported Ms. Watson’ srecourse againgt the co-worker. Thus, we noted, therewere“multiple
sourcesof public palicy, somewithinand somewithout TitleVII and[Art. 49B]” and thet, “[b]y induding
prior public policy againgt saxud assaults, the anti-discrimination gatutesreinforcethat policy; they do not
supersedeit.” 1d. at 486, 586 A.2d at 769. Indeed, we pointed out that Makowi itself “foreshadowed
this gpproach to multiple sources of public policy” by its“favorable reference’ to Lucasv. Brown &
Roat, Inc., supra, 736 F.2d 1202, adecisgon “ sugtaining the tort where the discharge wasin retdiation
for resisting quid pro quo sexual harassment.” Id.

Lucasiscoseinpoint. Ms. Lucaswasan a-will employeewho damed that shewasdischarged
because she refused to degpwith her foreman. Shesuedin Federa court under Title VI and, dleging
diversity of citizenship, for breach of contract and intentiond infliction of emotiond distress. The Eighth
Circuit Court of Appedsaffirmed thedismissa of her TitleVII claim becauseit wasfiled too late but,
aoplying Arkansaslaw, reversad thedismissd of her Statelaw dams, predicting thet they would befound
viableby the Arkansas Supreme Court. Arkansaslaw recognized, it said, apublic policy exceptionto the
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a-will employment doctrine, allowing an action for breach of contract when adischargewasin violaion
of public policy. The court took note of the Arkansas equivaent to Artide 27, 8 15, making proditution
acrime. It declared tha “[@ womaninvited to trade hersdf for ajobisin effect being asked to become
aproditute” and thet a“[plaintiff should not be pendized for refusing to do what thelaw forbids” Lucas,
736 F.2d a 1205. Accordingly, it held that Ms Lucas had pled asufficient cause of action for breach of
contract. Thecourt rgected theemployer’ sargument thet dlowance of such adamwould arcumvent the
limitations of Title V11, noting the non-preemption provision in 42 U.S.C. § 2000e-7.

Lucas does not stand alone. A similar result was reached in Harrison v. Edison Bros.
Appard Sores, Inc., 924 F.2d 530 (4th Cir. 1991). There, too, an at-will employee sued for abusive
discharge, daming that shewasdischarged for refusing to accedeto the sexud demandsof theemployer.
Applying North Carolinalaw, the Fourth Circuit Court of Appealsdetermined that North Carolina
recognized abreach of contract actionwhenan a-will employeeisdischarged for refusingtoviolatethe
law, that North Caraling, by satute, prohibits progtitution, thet “the exchange of sexud intercoursefor the
va uable economic benefit of ajob fitswithin North Caralina scrimind prohibition,” thet the plaintiff was
asked to commit acrimind act and wasfired for refusng, and that her complaint therefore Satesaclam
for wrongful discharge.” 1d. at 534.

In Callinsv. Rizkana, 652 N.E.2d 653 (Ohio 1995), an at-will employee was subjected to
repeated sexud harassment intheform of offensvetouchingsand ingppropriatelanguage, and, when she
refused to Sign apaper attesting that that conduct had not occurred, shewasfired. An Ohio Statute
precluded aperson from having sexua contact with another, not the person’ sgpouse, when the offender

knowsthat thesexud contact isoffensve. Both that statute and the employment discrimination laws
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established aclear public policy againgt workplace sexud harassment, and, citing Watson, supra, the
court concluded that “[i]n cases of multiple-source public policy, the statute containing the right and
remedy will not fored oserecognition of thetort on the bass of someather source of public palicy, unless
it wasthelegidature sintent in enacting the statute to preempt common-law remedies” Coallins, 652
N.E.2d at 660 (emphasisinorigina).® See also Wagenseller v. Scottsdale Memorial Hosp., 710
P.2d 1025 (Ariz. 1985), superceded by statute as stated in Chaboya v. American Nat. Red
Cross, 72 F. Supp. 2d 1081 (D. Ariz. 1999) (action for wrongful discharge recognized when at-will
employeedischarged for refusing to engagein act thet would condtituteindecent exposure under Arizona
statute).

In McNell v. Sate, 356 Md. 396, 739 A.2d 80 (1999), we traced the history of the effortsin
Maryland and dsawhereto control prostitution and the sodd problems generated by the commerddization
of that activity. Thedaute precluding progtitution and attemptstoinduce or coerce women and meninto
engaging inproditution represantsadear mandate of public palicy that isviolated whenana-will employee
Isdischarged for refusing to engage in conduct that would constitute prostitution (or lewdnessor
assignation, whichisasoprohibited by 8 15 of Artide27). Thefact that both theinducementsthemsaves
and adischargefor rgecting them may constitute aviolation of the Federal and State employment
discrimination laws does not requirethat weignorethat such conduct soviolatestheentirdy separate,

independently based, public policy embodiedin 8 15. Ms. Ashton’ saction for abusve dischargeisnot

3 The mgjority opinion in Collinsisrather far-reaching inits search for public policy, and we do
not necessarily endorseadl of it. Thethreeconcurring Justiceswould have recogni zed the cause of action
for adischargein violation of the public policy againgt offensve sexua contact manifested inthe particular
statute. The full court was in agreement on that much.
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precluded by Makowi; it is authorized by Watson.

JUDGMENT AFFIRMED, WITH COSTS.

Concurring Opinion follows:

Eldridge, J., concurring.

| concur inthejudgment for thereasons et forthin my concurring and dissenting opinion
in Watson v. Peoples Ins. Co., 322 Md 467, 487, 588 A.2d 760, 770 (1991); in Judge Adkins's
dissenting opinion, joined by Judges Eldridge and Cole, in Chappd | v. Southern Maryland Hosp.,
320 Md. 483, 498-503, 578 A.2d 766, 774-776 (1990); and by Judge Adkins sdissenting opinion,

joined by Judges Eldridge and Cole, in Makowvi v. Sherwin-Williams Co., 316 Md. 603, 627-646,
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561 A.2d 179, 190-200 (1989). See also Caldor v. Bowden, 330 Md. 632, 677, 625 A.2d 959,
980-981 (1993) (Eldridge, J., joined by Bell, J., dissenting).

Anemployeesuch astheplantiff Ashton, whoisdischarged from her employment because
sherefusesto engagein sexud intercoursewith oneof her employer’ sofficids, dearly hasacommonlaw
cause of action in tort for abusive discharge under the principles set forth in Adler v. American
Sandard Corp., 291 Md. 31, 432 A.2d 464 (1981). That common law cause of action under Adler
should not be precluded smply because theremay exist limited statutory remedies under the Human
RdationsArtide of the Maryland Code (Art. 49B) or Title VI, particularly sncethis Court hasheld thet
the Art. 49B and Title VII remedies are neither exclusive nor primary. Md.-Nat'| Cap. P. & P.
Comm'’n v. Crawford, 307 Md. 1, 19-30, 511 A.2d 1079, 1088-1094 (1986). See also, e.g.,
Zappone V. Liberty Life, 349 Md. 45, 64-66, 706 A.2d 1060, 1070 (1998); Makovi v. Sherwin-
Williams Co., supra, 316 Md. at 631-638, 561 A.2d at 193-196 (Adkins, J., dissenting); National
Asphalt v. Prince Geo's Co., 292 Md. 75, 79-80, 437 A.2d 651, 653-654 (1981). The Genera
Asmbly hasneither redricted thecommonlaw causeof action for abusvedischargerecognizedin Adler
v. American Sandard Corp., supra, nor modified our holdings that the Article 49B remedy is not
exclusive or primary.

The mgority today circumventsthis Court’ sill-advised opinion in Makovi v. Sherwin-
Williams Co., supra, by stating that the holding in that case was more limited than the language of the
opinion, and by the srained route of relying on the crimina statute making it unlawful “[tjo engagein
proditution. ...” Code (1957, 1996 Repl. VVal.), Art. 27, 8 15(g). If that werethe only way to afford

rdief to someone who wasfired because she refused to have sexud intercourse with her boss, | would
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mutemy protet. The straightforward and moreprincipled way to afford rdief tothosein the plaintiff's

position, however, isto overrule Makovi and its progeny.

Dissenting Opinion follows:

Dissenting opinion by Cathell, J. :

| respectfully dissent. Judge Eldridge writes separately in concurrence because the mgority
declinesto overrule Makovi v. Sherwin-Williams Co., 316 Md. 603, 561 A.2d 179 (1989), andits
progeny. | writein dissent because the mgjority failsto apply the holding of Makovi v. Sherwin-
Williams Co., supra.

| do agree with most of Judge Eldridge’ s statement that

[t]he maority today circumvents this Court’s . . . opinion in Makovi v. Sherwin-

Williams Co., supra, by stating that the holding in that case was morelimited than the

language of the opinion, and by the strained route of rdlying on the crimind gatute making

it unlawful “[t]o engagein prostitution . . . .”

Normdly, | might beindined to defer to the mgority’ s gpparently superior academic knowledge
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of the subject matter, but, under itsreasoning, aperson dedlining asexud entreaty “until theringisonmy
finger,” isaproditute or a person requesting sexud activity, promisng marriage, or any number of other
thingsinreturn, issaliating progtitution. Withitsopinion, themgority, by logicd inferentid extenson, has,
| fear, turned millions of Marylanders into prostitutes or those who solicit prostitution.

Whatever the mgjority and others think prostitution is, this, in vernacular language, “ain’t it.”

| would reverse.

Judge Harrell has authorized me to state that he joins in the views expressed herein.



