IN THE COURT OF APPEALS OF MARYLAND

No. 26

Septenber Term 1993

THE 1 NSURANCE COVMM SS| ONER
OF THE STATE OF MARYLAND et al .

V.

THE EQUI TABLE LI FE ASSURANCE SOCI ETY
OF THE UNI TED STATES

wur phy, C.J.
El dri dge
Rodowsky

* McAuliffe
Chasanow
Kar wacki
Bel I,

JJ.

Qpi nion by Eldridge, J.

Filed: Septenber 11, 1995

* MAuliffe, J., now retired, partici-
pated in the hearing and conference of
this case while an active nenber of this
Court; after being recalled pursuant to
the Constitution, Article 1V, Section
3A, he also participated in the decision



and adoption of this opinion.



The | nsurance Conm ssioner held in this case, inter alia,
that portions of Ch. 479 of the Acts of 1975, codified in Mryl and
Code (1957, 1994 Repl. Vol.), Art. 48A, 88 223(b)(2), 226(c)(2) and
234A(b), authorizing differentials in certain insurance rates and
underwiting based on gender iif actuarially justified, are
unenforceable in light of Article 46 of the Maryl and Decl arati on of
Rights (the Equal Ri ghts Amendnent or "ER A "). The Grcuit Court
for Baltinore City, in an action for judicial review of the
| nsurance Conmm ssioner's determnation, reversed in part the
Conmi ssioner's decision and held that Ch. 479 did not violate the
E.R A W issued a wit of certiorari primarily to review the
| nsurance Conmm ssioner's and «circuit court's constitutiona
determ nations. For reasons hereinafter set forth, we shall not
reach the constitutional issues decided below |Instead, we shal
direct that this case be remanded to the Insurance Conm Ssi oner.

l.

When this controversy began in 1975, the Maryland Human
Rel ati ons Conm ssion was authorized to enforce, in its entirety,
Code (1957, 1994 Repl. Vol.), Art. 49B, 8§ 8(a), which states as

foll ows:



"(a) It is unlawful for any person, busi-
ness, corporation, partnership, copartnership
or association or any other individual, agent,
enpl oyee, group or firmwhich is |licensed or
regulated by a wunit in the Departnent of
Li censi ng and Regul ation as set out in § 2-108
of the Business Regulation Article to refuse,
wi thhold from deny or discrimnate against
any person the accomopbdations, advantages,
facilities, privileges, sales, or services
because of the race, sex, creed, color,
national origin, marital status, or physical
or nental handi cap of any person. Nothing in
this section shall be construed or interpreted
to prohibit any person, business, corporation,
partnershi p, copartnership, association or any
ot her individual, agent, enployee, group or
firm which is licensed or regulated by the
Department of Licensing and Regul ation from
the right to refuse, withhold from or deny
any person for failure to conformto the usual
and regular requirenments, standards, and
regul ati ons of any person, business, corpora-
tion, partnership, copartnership, or associa-
tion contenplated by this section so long a
t he denial is not based upon discrimnation on
the grounds of race, sex, color, creed, or
national origin, marital status, or physical
or nental handicap."

The Human Rel ati ons Comm ssi on began an investigation into
all eged discrimnatory practices of the Equitable Life Assurance
Society of the United States in 1975. In 1978, the Comm ssion
issued a witten finding of probable cause, charging that Equitable
was discrimnating on the basis of sex in setting rates for life
i nsurance policies and discrimnating on the bases of sex and race
in setting rates and underwiting practices with regard to

di sability income insurance policies. Equi t abl e chal | enged the

Human Rel ations Conm ssion's jurisdiction, arguing that insurers
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were already subject to the jurisdiction and regulation of the
| nsurance Conm ssioner, and that the General Assenbly did not
intend to grant concurrent jurisdiction to the Human Rel ations
Conm ssi on. Utimately, Equitable's challenge cane before this
Court, Equitable Life v. State Commn, 290 Md. 337, 430 A 2d 60
(1981). Qur opinion in Equitable Life held that (290 Mi. at 337,
430 A 2d at 63)

"one's ability to obtain an insurance policy

is an advantage, and since under Art. 41,

8§ 211A(a) the Insurance Division is included

within the Departnment of Licensing and Regul a-

tion, it is plain that 8 8 grants the Comm s-

sion on Human Relations jurisdiction to inves-

tigate alleged unfair discrimnatory practices

by insurers."?!

In April 1982, subsequent to the proceedings in this Court,

the Human Relations Conmm ssion filed an anended statement of

charges, and a public hearing was hel d before a Conmm ssion hearing

! The CGeneral Assenbly recently enacted Ch. 538 of the Acts of
1993, which took the Insurance D vision out of the Departnent of
Li censing and Regul ati on and "establish[ed] an independent Maryl and
| nsurance Adm nistration as an independent agency of State
Government. . . ." No party in the present case has di scussed or
raised any issue as to the effect, if any, Ch. 538 has on the Human
Rel ati ons Commi ssion's jurisdiction with respect to insurers, and
we intimate no opinion with regard to the matter. W note,
however, that the Insurance Code, Art. 48A 8 25(4)(a), expressly
provides "that the Human Rel ati ons Conmm ssion shall have concurrent
jurisdiction with the [Insurance] Conm ssioner over alleged
discrimnation on the basis of race, creed, color or nationa
origin" with respect "to the underwiting or rate setting practices
of an insurer."” Chapter 538 of the Acts of 1993 did not anend
8§ 25(4).
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exam ner during June and July 1982.2 Equi tabl e's princi pal
argunment regarding the charges of sex discrimnation was based on
t he anmendnents to the Insurance Code enacted by Ch. 479 of the Acts
of 1975. Chapter 479 anended Art. 48A by addi ng new subsecti ons
8 223(b)(2) and 8§ 226(c)(2). The new subsections, identically

wor ded, read as fol |l ows:

"(2) Notwi thstanding any other provisions in
this section, an insurer my not mnake or
permt any differential in ratings, prem um
paynments or dividends for any reason based on
sex of an applicant or policyholder unless
there is actuarial justification for the
differential."

In addition, Ch. 479 anended Art. 48A, 8 234A(b), to read as

foll ows:

"(b) No insurer shall require the existence
of special conditions, facts, or situations as
a condition to its acceptance or renewal of, a
particular insurance risk or class of risks in
an arbitrary, capricious, unfair or discrim -
natory manner based in whole or part upon the
race, creed, color, sex, religion, national

origin, or place of residency. Act uari al
justification may be considered with respect
to sex."

Equi t abl e argued that by enactnent of Ch. 479, the Ceneral Assenbly

expressly authorized discrimnation in rate setting and under-

2 The only apparent differences between the original state-
ment of charges filed in 1978, and the anended statenent of charges
filed in 1982, is the particularity with which the factual
al l egations of discrimnation were made.
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witing based on gender if there existed an actuarial basis for the
differentials. As to the charges of race discrimnation in connec-
tion with its disability income policies, Equitable' s primary
contention was that the charges were based on inaccurate factua
i nformation.

On August 31, 1982, the Human Rel ations Conm ssion's hearing
exam ner issued an opinion and order dismssing the anended
statenent of charges because the original statenent had not been
made under oath. This decision was appealed to the Conm ssion's
Appeal Board which reversed and remanded the case to the hearing
exam ner for further proceedings.

Meanwhi | e, the original hearing exam ner had resigned, and
a new hearing exam ner was directed to render an opinion based on
the record. On April 28, 1986, the new hearing exam ner issued a
opi nion and order finding that Equitable was engaged in unlawf ul
di scrimnation on the basis of sex, in violation of Art. 49B, § 8§,
in setting rates for its life insurance policies because of its
reliance on gender based nortality tables. Mreover, the hearing
exam ner found that Equitable was discrimnating on the bases of
race and sex, with regard to the issuance of its disability incone
i nsurance policies, because of its occupation and incone eligi-

bility requirenents.® |In addition, the hearing exam ner held that

% The hearing exam ner found that Equitable's occupation and
inconme eligibility requirenents for disability incone insurance
excl uded a di sproportionate nunber of African-Anericans and wonen

(continued. . .)
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the exclusion of pregnancy from coverage as a disability under
Equitable's disability income insurance policies violated Art. 49B,
8 8, as inpermssible gender discrimnation. Equitable was ordered
to cease and desist fromthe discrimnatory practices found by the
heari ng exam ner.
On Septenber 17, 1986, Equitable requested that the Human

Rel ati ons Conm ssion transfer the gender discrimnation portion of
the case to the Insurance Conm ssioner. The basis for Equitable's
transfer request was the enactnment of Ch. 856 of the Acts of 1986,
anending Art. 48A, 825(4)(a), as follows:

"Not wi t hst andi ng any ot her provision of |aw,

t he [I nsurance] Conm ssioner shall have excl u-

sive jurisdiction to enforce by adm nistrative

action the laws of the State as they relate to

the underwiting or rate setting practices of

an insurer, except that the Human Rel ations

Comm ssi on shall have concurrent jurisdiction

w th the Conm ssioner over alleged discrimna-

tion on the basis of race, creed, color or

national origin."
After hearing oral argunent, the Human Relations Conmm ssion's
Appeal Board denied Equitable's request for a transfer, holding
that the saving statute, Code (1957, 1987 Repl. Vol.), Article 1,
8 3, "permts the provisions of Article 49B to remain in effect for

t he purpose of prosecuting cases before the Comm ssion prior to the

anendnent of Article 48A."

3(...continued)
in conparison to white nal es.
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Equitabl e had al so taken an appeal to the Human Rel ati ons
Comm ssion's Appeal Board fromthe hearing exam ner's findings and
concl usi ons that Equitable was engaged in unlawful discrimnation.
The Appeal Board rendered its opinion in May 1990, affirm ng the
deci sion of the hearing exam ner as to all charges.
Equi t abl e then brought an action for judicial review of the

Human Rel ations Commi ssion's decision in the Crcuit Court for
Baltinore City. The circuit court (Joseph Kaplan, J.) did not
reach the nmerits of the case; rather, it agreed wth Equitable's
contention that Ch. 856 of the Acts of 1986 had deprived the Human
Rel ati ons Comm ssion of jurisdiction over clains of sex discrimna-
tion in insurance rate nmaking and underwiting. The court
expl ai ned t hat,

"[bl]y enacting Chapter 856 the GCenera

Assenbly could not have spoken nore clearly;

as of July 1, 1986, the [Human Rel ations]

Comm ssion was to have no decision nmaking

authority with respect to insurance under-

witing and rate setting practices in cases

i nvol ving sex discrimnation.”
Moreover, the circuit court determned that Ch. 856 was intended to
be applied retroactively. Thus, the court "transferred" jurisdic-
tion over the sex discrimnation clainms to the Insurance Conm s-

sioner. Jurisdiction over the race discrimnation clainm was al so

transferred to avoid a bifurcated proceeding.*

4 The circuit court's judgnment was not appeal ed by the Human
(continued. . .)
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In its transfer order, the circuit court noted that Art.

48A, 88 223(b)(2), 226(c)(2) and 234A(b), "specifically provide[]

that an insurer may nmake a differential in ratings, premum
paynents, [etc.] . . . based on the gender of the applicant, if
there is actuarial justification for the differential." These

provi sions, according to the court, were in apparent conflict with
Art. 49B, 8 8. The court determned that the Insurance Comm s-
sioner, therefore, nust reconcile the apparently conflicting
statutory provisions. The circuit court also ordered the |Insurance
Comm ssioner to consider the effect of the E. R A on these
statutory provisions. In a subsequent conference anong all the
parties to this action, the Insurance Comm ssioner, and the circuit
judge, the judge explained that the court's directive to the

| nsurance Conm ssioner to consider the EER A did not authorize the

4(C...continued)

Rel ati ons Conmm ssion, and the circuit court's rulings are not
chal l enged in the present proceeding before this Court. Therefore,
we do not decide the matter. W note, however, that the propriety
of this "transfer"” is not at all clear. Prior to signing Ch. 856
into law, Governor Hughes asked Attorney General Sachs to review
the bill's applicability to cases then pending before the Human
Rel ations Conmssion. In a letter dated May 23, 1986, the Attorney
General specifically stated that in his opinion the "saving"
statute, Art. 1, 8 3, would preserve the cases currently pending
before the Comm ssion. Moreover, he found it dispositive that
House Bill 874, which becane Ch. 856, "contain[ed] no | anguage that
expressly curtails the existing proceedings. An anmendnent which
woul d have done that was considered by the House Economi c Matters
Comm ttee but was not part of the bill as it noved to the floor."
When signing the bill into | aw, Governor Hughes expl ained that his
primary reason for deciding to sign Ch. 856 into | aw was that "the
Attorney CGeneral has advised ne that cases pendi ng before the Human
Rel ati ons Conm ssion will survive enactnent of this bill and can be
prosecuted to concl usion by the Conm ssion."
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Comm ssi oner "to declare" portions of the Insurance Code unconsti -
tutional; rather, the Comm ssioner could nmake a determ nation that
certain parts of the Insurance Code could not be interpreted or
applied in a manner inconsistent with the Constitution, and, that,
therefore, the Comm ssioner could decide not to apply the statutory
provisions in the present case.

After the circuit court's transfer order, but prior to the
hearing before the |Insurance Conm ssioner, the Conm ssioner
requested that the parties submt briefs addressing the foll ow ng
i ssue:

"What effect, if any, does Article 46 of the
Decl aration of Rights in the Maryl and Consti -
tution, the Equal R ghts Amendnent have on the
provisions of Article 48A, 88 223(b)(2) and
8§ 226(c)(2), which pernit the gender-based
differentials in rates, premum paynents or
dividends, if there is actuarial justification
for the differential ?"
The Maryland and Baltinore chapters of the National O ganization of
Wonmen noved to intervene as parties prior to the hearing. Their
notions were granted.?®

Hearings were held before the Insurance Conmm ssioner in

January, March and April 1992, pursuant to Art. 48A, 8§ 35. The

Comm ssi oner issued a Menorandum and Order on July 27, 1992. As a

prelimnary matter, the Conmm ssioner held that the controversy

5 The Maryland and Baltinore chapters of the National

Organi zation of Wnen will be collectively referred to as "NOW
t hroughout the remai nder of this opinion.
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regarding Equitable's disability inconme insurance policies was noot
because Equitable had been using unisex rate tables for its
di sability inconme policies since 1986, and was no | onger applying
the alleged discrimnatory occupation and incone cl assifications.
Furthernore, the Comm ssioner ruled that any relief he awarded was
to have a prospective effect only.

The | nsurance Comm ssioner's opinion then consi dered whet her
"Equitable [had] actuarially justified its gender-based life
i nsurance rates under Maryland Article 48A, Sections 223(b)(2),
226(c)(2) and 234A(b)." The Comm ssioner determned that it was an
undi sputed fact that wonen on average live |onger than nen. In
fact, according to the Comm ssioner, "[e]ven wonen who snoke |ive
| onger than nmen who don't snoke. |In 1988, for instance, nen |ived
an average of 71.5 years and wonen |ived an average of 78.3 years."
The I nsurance Comm ssioner went on to find, however, that the
differential in longevity could not be explained or determned to
be attributable to an "immutabl e physical difference[] between nen
and wonen. . . . [I]t [does not] hold true for each and every
woman. "

I n addition, the Conm ssioner found that Equitable conducted
its own nortality studies using its own insureds as its data pool.
The data from these studies, according to the Comm ssioner, was
used by Equitable in determning its life insurance rates. He
found that these rates were based on the standard practices

utilized by actuaries, and, therefore, net the "actuarial justifi-
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cation" requirenent set forth in 88 223(b)(2), 226(c)(2) and
234A(b). The Comm ssioner also determned that, if unisex rates
were i npl emented, wonen woul d pay higher rates for |ife insurance.

The | nsurance Comm ssioner's opinion then considered what
effect, if any, the prohibition against sex discrimnation in Art.
49B, 8 8, had with respect to insurance rate making. The Comm s-
sioner held that Art. 49B, 8 8, cannot be read as an absolute
prohi bition, because Art. 48A, 88 223(b)(2), 226(c)(2) and 234A(b),
each contai ned an express provision authorizing discrimnation on
the basis of sex in rate making and underwiting where it is
actuarially justified. Therefore, according to the Comm ssioner,
"actuarially justified" rates were all that was required to satisfy
the antidiscrimnation provision in Art. 49B, 8 8 wth regard to
gender based rates.

The Insurance Comm ssioner next addressed the contention
that he was wthout authority to pass on the constitutional
validity of 88 223(b)(2), 226(c)(2) and 234A(b) of the Insurance
Code. The argunment before the Conm ssioner was "that only a court
may declare a statute wunconstitutional."” The Comm ssi oner,
however, held that it was his duty pursuant to Art. 48A
8 25(4)(a), to consider all "the laws of the State" relative to the
i ssues before him In addition, the Comnm ssioner reasoned that his
constitutional determnation was not a declaration of rights;
rather, it was nmerely an application of the pertinent law to the

case before the Conm ssioner. Moreover, the Conm ssioner pointed
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to the availability of judicial review as providing an adequate
safeguard from erroneous constitutional determ nations.

The Insurance Comm ssioner then turned to Equitable's
argunent that the state's involvenent in rate setting did not rise
to the level of "state action,"” so that Equitable's conduct was
private action beyond the reach of the E. R A The Comm ssi oner
rejected the argunent, holding that state action was present with
respect to rate making and underwriting. According to the Comm s-
sioner, Art. 48A, 88 223(b)(2), 226(c)(2) and 234A(b), expressly
made di stinctions based on sex, and "[s]tate action sufficient to
i nvoke the ERA may take the formof "the enactnent of |egislation
which on its face draws classifications based on sex,'" quoting
State v. Burning Tree Cub, Inc., 315 Md. 254, 293, 554 A 2d 366,
386, cert. denied, 493 U S. 816, 110 S.C. 66, 107 L.Ed.2d 33.

Finally, the Insurance Conm ssioner considered the effect of
the EER A "on the provisions of Article 48A, Sections 223(b)(2),
226(c)(2) and 234A(b)." The Comm ssioner held that the ER A 'S
mandate against sex discrimnation was irreconcilable wth
88 223(b)(2), 226(c)(2) and 234A(b) of the Insurance Code which,
according to the Comm ssioner, permt insurers to utilize gender
based i nsurance rates. The Conm ssioner relied on what he viewed
as the simlarity between these sections of the Insurance Code and
the statutory schenmes held unconstitutional in Burning Tree v.

Bai num 305 Md. 53, 501 A 2d 817 (1985), and State v. Burning Tree,
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supra, 315 M. 254, 554 A 2d 366.
Equitabl e offered a nunber of justifications in support of
t he provisions. The Comm ssioner, however, rejected them all

stating:

"Equi tabl e has offered a nunber of rationales
for its differential treatnent based on sex.
These so-called justifications . . . are no
nore than "“generalizations' of the type pre-
viously rejected by the Maryland Court of
Appeal s. .. . [T]he Maryland E.R A. pro-
hibits disparate treatnment of nen and wonen
based upon generalizations about differences
between "nobst' or “average' nmen and wonen,
unl ess those differences are narrow y based on
i mut abl e, inarguabl e physical characteristics

never found in one sex. State v. Burning
Tree[ Cub, Inc.], 315 Md. 254[, 554 A 2d 366
(1989)]."

The Comm ssioner explained further that the "public policy"

enbodied in the State's ER A is

"that sex may not be a factor in allocating
benefits and burdens in our society. The
practice of charging men and wonen different
rates for insurance coverage is unlawful
di scrimnation. . . . The | nsurance Code
provisions at issue in this case are a vestige
of the past. They reflect the antiquated vi ew
that discrimnation on the basis of sex, if
actuarially justified, is lawful and accept-
able.™

Therefore, according to the Insurance Comm ssioner, life insurance
rate classifications based on sex, authorized by Art. 48A,

88 223(b)(2), 226(c)(2) and 234A(b), cannot be constitutionally
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harnoni zed with the public policy contained in the E R A The
Conm ssi oner ordered Equitable to cease utilizing gender based life
I nsurance rates.

Equi table, the Human Rel ations Comm ssion, and NOW fil ed
actions in the Grcuit Court for Baltinore Gty for judicial review
of the Insurance Conm ssioner's determnations. After receiving
briefs and hearing oral argunent, the circuit court (Hamrerman, Ch.
J.) affirnmed in part and reversed in part the Insurance Conm s-
sioner's action.

The circuit court agreed with the Insurance Comm ssioner
that the issues relating to Equitable's disability incone policies
were noot. The circuit court also agreed with the Insurance
Commi ssioner that, in light of Art. 48A, 88 223(b)(2), 226(c)(2)
and 234A(b), actuarially justified gender based insurance rates did
not violate Art. 49B, 8 8. In addition, the circuit court upheld
the Insurance Commi ssioner's findings and conclusion that Equit-
abl e's gender based life insurance rates were actuarially justi-
fied. Furthernore, the circuit court agreed with the Insurance
Conm ssioner that an insurer's gender based insurance rates, in
light of the regulation by the Insurance Conm ssioner and the
enactnment of Ch. 479 of the Acts of 1975, constituted "state
action" for purposes of the EER A

The circuit court, however, disagreed with the |nsurance
Comm ssi oner's conclusion that the Comm ssioner had the authority

to rule on the constitutionality of a statute. The circuit court
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took the position that the | nsurance Comm ssioner could not refuse,
on constitutional grounds, to apply the provisions of Ch. 479 of
the Acts of 1975. Wth regard to the earlier order of the circuit
court transferring the case to the Insurance Comm ssioner and
stating that the Insurance Conm ssioner should consider the effect
of the ER A, the circuit court in this judicial review action
held that "this Court is not bound by the directive that may have
been given to the Comm ssioner in that regard."® Alternatively,
the circuit court held that Ch. 479 did not violate the E R A
Wil e agreeing with the I nsurance Comm ssioner that strict scrutiny
was the appropriate test, the circuit court held that gender based
life insurance rates, if actuarially justified, were valid under a

strict scrutiny standard. The court reasoned as follows: (1)

6 The circuit court was apparently relying on the principle
that "one judge of a trial court ruling on a matter is not bound by
the prior ruling in the sane case by another judge of the court,”
State v. Frazier, 298 M. 422, 449, 470 A 2d 1269, 1283 (1984)
(emphasi s added). See also Gertz v. Anne Arundel County, M.
. A2d __ (1995); Stewart v. State, 319 M. 81, 91, 570
A. 2d 1229, 1234 (1990). The applicability of this principle in the
present litigation may be questionable. The prior circuit court
proceedi ng review ng the decision of the Human Rel ati ons Comm ssi on
and remandi ng the case to the Insurance Comm ssioner was concl uded
in the circuit court by a final judgnent which was not appeal ed.
See Horsey v. Horsey, 329 Md. 392, 404, 620 A 2d 305, 311 (1993)
("a trial court's order, termnating the action in that court and
remandi ng the parties to another tribunal for resolution of their
dispute, is final"), and cases there cited. The present action for
judicial review of the Insurance Comm ssioner's decision is not
"the sane case.” Nevertheless, no party has made in this Court an
issue preclusion argunent with respect to the mtter, and,
t herefore, we shall assune, arguendo, that the circuit court in
this proceeding was not bound by the circuit court's earlier
ruling.
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wonen's additional longevity is an inmmutable physical charac-
teristic,’” and classifications based on such characteristics do not
violate the ER A ; (2) the governnent has a legitimate interest in
preventing wonen from paying insurance prem unms which do not
represent their risk, and, as the Comm ssioner found, unisex rates
woul d cause such a result; and (3) the legislation in question was
narromy tailored to achieve this goal because it was limted by
the term"actuarial justification." Therefore, the circuit court
held, Ch. 479 lawfully permts discrimnation on the basis of sex
for life insurance rates.

The I nsurance Comm ssioner, the Human Rel ati ons Conmm ssi on
and NOW appealed to the Court of Special Appeals, and Equitable
cross-appealed to contest the <circuit court's state action

hol ding.® Prior to any proceedings in the internediate appellate

" The circuit court defined i mutable physical characteristic
as including "any physical characteristics that definitely show a
physi ol ogi cal or biological distinction between the sexes."

8 It should be noted that Equitable's cross-appeal does not
properly lie. The <circuit <court's wultimte constitutional
determ nation was wholly in Equitable' s favor, even though it was
not on the ground that Equitable apparently preferred. This was
not a declaratory judgnent action in which a portion of the
declaratory judgnent was adverse to Equitable. Equi tabl e, as
appellee, is entitled to seek an affirmance of the circuit court's
constitutional decision on any ground adequately shown by the
record, even if the circuit court rejected such ground. A cross-
appeal is neither necessary nor proper. See the discussions in
Joseph H Minson Co. v. Sec. of State, 294 Ml. 160, 167-168, 448
A.2d 935, 939 (1982), aff'd, 467 U S. 947, 104 S.Ct. 2839, 81
L. Ed. 2d 786 (1984); O futt v. Mntgonery Co. Bd. of Ed., 285 M.
557, 564 n.4, 404 A 2d 281, 285 n.4 (1979).
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court, all parties filed in this Court petitions for a wit of
certiorari. W granted all of the petitions and issued a wit of
certiorari. Before we consider the statutes specifically chal -
l enged in this case, however, we shall first address two threshold
i ssues raised by the parties: (1) whether the Insurance Conmm s-
sioner was justified in holding that issues concerning Equitable's
disability income insurance policies were noot and in not express-
ing an opinion on such issues; (2) whether the |Insurance Conm s-
sioner is authorized to determne that provisions of the |Insurance
Code are unconstitutional and, therefore, to refuse to apply such
provi si ons.

.

First, we address the Human Rel ati ons Comm ssion's and NOWN's
contention that the issues concerning the disability incone
i nsurance policies should be decided. At the hearing before the
| nsurance Conm ssioner, Equitable offered evidence that it had
abandoned gender based rates and the other alleged discrimnatory
practices related to its disability income insurance policies. The
Human Rel ati ons Comm ssi on and NOW of fered no evidence before the
| nsurance Commissioner to refute this contention. Mor eover ,
Equi t abl e has represented, wi thout contradiction, that it has sold
the disability incone insurance portion of its business and is no
| onger issuing new disability inconme insurance policies.

This Court explained in Attorney General v. A A Co. School
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Bus, 286 Md. 324, 327, 407 A.2d 749, 752 (1979), as foll ows:

"A question is noot if, at the tinme it is

before the court, there is no | onger an exi st-

ing controversy between the parties, so that

there is no | onger any effective renmedy which

the court can provide. . . . Accordingly, an

i njunction should not issue if the acts sought

to be enjoined have been discontinued or

abandoned. "
See also State v. Parker, 334 Ml. 576, 584, 640 A 2d 1104, 1108
(1994); Adkins v. State, 324 M. 641, 646, 598 A 2d 194, 197
(1991); Robinson v. Lee, 317 M. 371, 375, 564 A 2d 395, 397
(1989).

In Iight of the uncontradicted facts concerning Equitable's
di sability income insurance business, the |Insurance Conmm ssioner
was fully warranted in finding that the issues regarding the
di sability income insurance policies are noot.

The Human Rel ati ons Comm ssion and NOW argue that, even if
the matter of Equitable's disability income insurance business "is
technically noot, "if the issue is recurring, likely to be raised
again, and involves a matter of inportant public concern,' a court
wi ||l decide the question.” (Human Rel ations Conm ssion's brief as

appel l ant, at 45, quoting fromKindley v. CGovernor of Mryland, 289

Md. 620, 631, 426 A 2d 908, 915 (1981)).° Nevertheless, a court

°® Although the Kindley opinion did set forth the principle
quoted by this Human Rel ati ons Comm ssion, the Court in Kindley
declined to express an opinion on the noot issue.
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ordinarily will not express an opinion on a noot issue. It is only
in " rare instances,'" and " only where the urgency of establishing
a rule of future conduct in matters of inportant public concernis
i nperative and manifest, will there be justified a departure from
the general rule and practice of not decidi ng academ c questions."'"
Mercy Hosp. v. Jackson, 306 M. 556, 562-563, 510 A 2d 562, 565
(1986), quoting Lloyd v. Supervisors of Elections, 206 Ml. 36, 43,
111 A 2d 379, 382 (1954).

Mor eover, application of the general rule against resolving
moot issues is particularly appropriate where, as in this case, the
nmoot issues involve constitutional questions. This "Court's
established policy is to decide constitutional issues only when
necessary." Mercy Hosp. v. Jackson, supra, 306 Ml. at 565, 510
A.2d at 566, and cases there cited. See State v. Lancaster, 332
Md. 385, 404 n.13, 631 A 2d 453, 463 n. 13 (1993) ("this Court has
regularly adhered to the principle that we wll not reach a
constitutional issue when a case can properly be di sposed of on a
non-constitutional ground").

Finally, those "rare instances" when this Court has
expressed its views on noot issues have invol ved proceedi ngs which
originated in a court. The present case involves judicial review
of an adm nistrative proceedi ng before the | nsurance Conm ssioner.
Consequently, under the Insurance Code, Art. 48A, 8§ 40, and the

Adm ni strative Procedure Act, Code (1984, 1993 Repl. Vol., 1994
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Cum Supp.), 8 10-222(h)(3) of the State Governnent Article, the
i ssue before a reviewing court is whether the Insurance Conm s-
sioner's finding of nootness, and his refusal to express an opinion
on a noot controversy, involve an error of |law, or are unsupported
by substantial evidence, or are "arbitrary or capricious." For the
reasons previously set forth, the Comm ssioner's finding of
nmoot ness and his refusal to express an opi nion on nbot issues were
not legally erroneous, were supported by the evidence, and were not
arbitrary or capricious.

W note that the Insurance Conm ssioner's determ nation that
the issues regarding disability income insurance are noot renoved
all allegations of discrimnation in underwiting fromthe case.
The nootness finding al so renoved fromthe case any all egati ons of
raci al discrimnation. The contentions of discrimnation in
underwiting and racial discrimnation nade by the Human Rel ati ons
Comm ssion and NOW concerned only disability incone insurance
policies. No issues of discrimnation in underwiting or racia
di scrimnation have ever been raised with respect to Equitable's
life insurance policies.

[T,

In his opinion, the Insurance Comm ssioner stated that he
was not authorized "to declare" a statute unconstitutional. On the
ot her hand, the Conm ssioner determ ned that he

"cannot consider Article 48A in a vacuum and
ignore the suprene law of this State, the
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Constitution of Maryland, particularly Article

46 of the Declaration of Rights. If the

statutory provisions of the Insurance Code

cannot be harnonized with the ERA, then the

Comm ssi oner must so find."
The circuit court, however, took the position that an adm nistra-
tive agency or official was required to apply pertinent statutory
provisions even if, in the opinion of the agency or official
application of the statutory provisions would clearly be unconsti -
tutional. The view of the |Insurance Comm ssioner, and not that of
the circuit court, is in accordance with present Maryland | aw.

It is sonetines said, as Judge Kaplan did at an earlier
stage of this controversy and as the | nsurance Comm ssioner stated,
that an admnistrative agency or official has no authority "to
decl are" a statute unconstitutional. This is a correct statenent
of Maryland law in the sense that an admnistrative agency or
official is not enpowered to render a declaratory judgnment wth
respect to the constitutionality of a statute. The Maryl and
Decl aratory Judgnment Act, Code (1974, 1995 Repl. Vol.), 8 3-403 of
the Courts and Judicial Proceedings Article, vests jurisdiction to
render declaratory judgnents only in certain courts which are
established wunder Article 1V of the Maryland Constitution.
Al t hough the Maryland Adm ni strative Procedure Act authorizes sone
state adm nistrative agencies to issue a "Declaratory Ruling” as to
how t he agency would apply a regulation, order, or statute under

specified circunstances, the authorization does not extend to a
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"Declaratory Ruling" concerning the application of a constitutional
provision. See 8 10-304 of the State Governnent Article.
Neverthel ess, the lack of authority to issue a declaratory
judgnment or ruling on the constitutionality of a statute does not
mean that an admnistrative agency or official, in the course of
rendering a decision in a matter falling within the agency's
jurisdiction, nmust ignore applicable | aw sinply because the source
of that lawis the state or federal constitution. The Insurance
Code, Art. 48A, 8 25(4)(a), in giving the Insurance Comm ssioner
"jurisdiction to enforce by adm nistrative action the |laws of the
State as they relate to the underwiting or rate setting practices
of an insurer,"” has no exclusion for constitutional |aw The
Adm ni strative Procedure Act's requirenent that state adm nistra-
tive agencies nust render conclusions of law in contested cases
contains no exception for constitutional issues. See 8§ 10-
205(b) (2), 10-220, and 10-221(b) of the State Governnent Article.
In fact, under both the Insurance Code and the Adm nistrative
Procedure Act, a constitutional error in an admnistrative
decision, as well as "other error of law," is included anong the
grounds for judicial review of admnistrative decisions. Art. 48A

§ 40(4); 8 10-222(h) of the State Government Article.?®

10 Section 10-222(h) provides in relevant part as foll ows:

"(h) Decision. - In a proceeding under this
section, the court may:
(continued. . .)
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I n addition, the Insurance Conm ssioner, |ike judges, the
Governor, nenbers of the CGeneral Assenbly, and others elected or
appointed to "any office of profit or trust,” nust take an oath to
"support the Constitution"” of Maryland and to "execute [his or her]
office . . . according to the Constitution . . . of this State
Article I, Section 9, of the Constitution of Maryl and.

See Marbury v. Madison, 1 Cranch 137, 180, 2 L.Ed. 60, 74 (1803)
(public official's taking a prescribed oath to discharge his duties
"agreeably to the constitution"” requires that the official apply
the Constitution, and not a statute, when the two are in conflict).
The I nsurance Commi ssioner in the present case was obligated to

apply the relevant law, and the relevant |aw does not exclude

10, .. conti nued)

* * %

(3) reverse or nodify the decision if
any substantial right of the petitioner may
have been prejudi ced because a finding, con-
cl usi on, or decision:

(1) is unconstitutional;
(i1) exceeds the statutory author-
ity or jurisdiction of the final decision

maker ;
(tit) results from an unlaw ul
procedur e;
(iv) is affected by any other error
of | aw

(v) is unsupported by conpetent,
material, and substantial evidence in |ight of
the entire record as submtted; or

(vi) is arbitrary or capricious."

Art. 48A, 8 40(4), contains sim/lar | anguage.
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Article 46 of the Maryland Decl aration of Rights.?!!

Moreover, over the past fifty years, when many statutes
have provided for quasi-judicial admnistrative proceedings to
resol ve the innunerable controversies and problens associated with
our nodern age, this Court has consistently taken the position that
constitutional issues, including the constitutionality of applying
particular statutes, can and often nust be raised and initially
decided in the statutorily prescribed adm ni strative proceedi ngs.

For exanple, in Hoffman v. Gty of Baltinore, 197 M. 294,
305-306, 79 A 2d 367, 372 (1951), a property owner contended that
the application of a zoning statute to his property was unconstitu-
tional and that, for this reason, he was entitled to an exception.
This Court noted the view expressed in sone earlier cases that an
adm ni strative agency cannot pass upon the constitutionality of a
statute and then held that the zoning board could grant an
exception "by holding the ordinance pro tanto invalid," and its
ruling on the constitutional issue would be fully subject to
judicial review.

In Baltinore v. Seabolt, 210 Md. 199, 123 A 2d 207 (1956),

property owners again contended that the application of a zoning

11 As the Chief Justice explained in Marbury v. Madison, 1
Cranch 137, 177-180, 2 L.Ed. 60, 73-74 (1803), ruling on the
constitutionality of a lawis sinply an aspect of the duty to apply
the applicable law "[i]f two | aws confllct wi th each ot her
Furthernore, the Chief Justice stated: "courts, as well as other
departnents, are bound by that instrument [the constitution],"” 1
Cranch at 180, 2 L.Ed. at 74 (enphasis both del eted and added).
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statute to their property would be unconstitutional. Instead of
i nvoki ng and exhausting the statutorily prescribed adm nistrative
and judicial review renedy, the property owners brought a decl ara-
tory judgnent action. The trial court rendered a declaratory
judgment that "the Zoning Ordinance resulted in a taking of the
appel |l ees' property wthout conpensation” and that it was not
necessary for the property owners to invoke and exhaust the
adm ni strative procedure "where a constitutional question was
i nvolved." 210 Md. at 203, 123 A 2d at 208. This Court, however,
reversed, ordered that the declaratory judgnment action be dis-
m ssed, and held that the property owners were required to have the
constitutional issue resolved in the statutorily prescribed
adm ni strative and judicial review proceedings. The Court repeated
the statenent fromthe Hof fman case that the admnistrative agency,
if it agreed with the property owners' constitutional argument, was
aut horized to grant " exceptions by hol ding the ordinance pro tanto
invalid.'""™ Baltinore v. Seabolt, supra, 210 Md. at 207, 123 A 2d
at 210.

A simlar case was Poe v. Baltinore City, 241 Md. 303, 216
A.2d 707 (1966), where the property owners, contending that the
application of a zoning statute to their property was unconstitu-
tional, brought a declaratory judgnent action wthout having
exhausted their admnistrative renedy. They argued "that they had

no effective renmedy before the Board [of Muinicipal and Zoning
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Appeal s], because the Board is an admnistrative agency, not a
court, and only a court can decide a question of constitutiona
law. " 241 Md. at 307, 216 A.2d at 407. This Court, in affirmng
the trial court's order sustaining a denmurrer to the bill of
conplaint, flatly rejected the argunent that the Board could not
initially decide the constitutional issue. In an opinion by Judge
Qppenhei ner, the Court stated (241 Ml. at 307-308, 216 A 2d at
709) :
"It is particularly within the expertise of

an adm nistrative body such as the Board to

mar shal and sift the evidence presented in a

hearing . . . and to nmake an adm nistrative

finding as to whether, on the evidence, the

application of the ordinance to the property

i nvol ved deprives the owner of any reasonabl e

use of it. Such a finding is subject to court

review on the question of constitutionality,

as a matter of law"
This Court noted that, in sonme other jurisdictions, courts have
hel d that adm ni strative agencies cannot rule on the constitution-
ality of statutes and that, therefore, it is not necessary for a
l[itigant to invoke and exhaust the admnistrative renedy. The
Court then stated (241 M. at 311, 216 A 2d at 711): "In this
state, however, we regard it as settled law on principle and
authority that, absent nost unusual circunstances, . . . the court
will not take jurisdiction even though a constitutional issue is

rai sed, until the adm nistrative remedy has been exhausted."

In accord with the Seabolt and Poe cases, where a party is
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not challenging the validity of a statute as a whole, but is
arguing that the statute as applied in a particular situation is
unconstitutional, and where the |legislature has provided an
adm nistrative renedy, this Court has regularly held that the
constitutional issue nust be raised and decided in the statutorily
prescribed adm nistrative and judicial review proceedings. See,
e.g., Goldstein v. Tinme-Qut Fam |y Anmusenent, 301 MJ. 583, 591, 483
A .2d 1276, 1281 (1984) (with regard to the argunent that "neither
the Conptroller nor the Maryland Tax Court can decide constitu-
tional issues,” this Court sinply stated that "Tinme-Qut's argunent
is without nmerit"); Prince George's Co. v. Blunberg, 288 M. 275,
293, 418 A 2d 1155, 1165 (1980), cert. denied, 449 U S. 1083, 101
S.C. 869, 66 L.Ed.2d 808 (1981) ("This Court has held on many
occasions, when faced with a claimof an . . . unconstitutiona
taking of property, that such issues nust still go through the
adm nistrative process"); State Dep't of A & Tax. v. Oark, 281
Md. 385, 404, 380 A 2d 28, 39 (1977) ("a court shall not take
jurisdiction unless the admnistrative renedies have been ex-
hausted. This is so even though a constitutional issue has been
rai sed, when that issue goes to the application of a general
statute to a particular situation"); Arnold v. Prince CGeorge's Co.,
270 Ml. 285, 294, 297, 311 A 2d 223, 227-229 (1973) (requiring that
a property owner, arguing that a statute was unconstitutional as

applied to his property, first exhaust his adm nistrative renedy);
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Hartman v. Prince CGeorge's Co., 264 Md. 320, 323-325, 286 A 2d 88,
89-90 (1972) (review ng nunerous cases holding that constitutional
argunents nust be nmade in the statutorily prescribed admnistrative
proceedings); Gngell v. County Conm ssioners, 249 M. 374, 376
239 A 2d 903, 904 (1968) (reaffirmng the principle of the Poe
case, and rejecting the plaintiff's argunent that she need not
exhaust her admi nistrative remedy on the theory that only a court
may decl are the statute unconstitutional); Tanner v. MKeldin, 202
Md. 569, 577, 97 A 2d 449, 453 (1953); Bogley v. Barber, 194 M.
632, 641, 72 A 2d 17, 20-21 (1950).

In addition, there are nunerous cases in which the constitu-
tionality of a statute, as applied to particular circunstances, has
been resolved in the statutorily prescribed admnistrative
proceedings and judicially reviewed on the nerits by this Court.
See, e.g., Saperov. M & C C, 235 M. 1, 3, 200 A 2d 74, 76
(1964) ("we think the Board . . . [was] justified in concluding
that a denial of the variance would not anobunt to a taking in the
constitutional sense"); Baltinore v. Sapero, 230 Mi. 291, 297, 186
A.2d 884, 887 (1962); Frankel v. Cty of Baltinore, 223 M. 97
101, 103-104, 162 A 2d 447, 449, 451 (1960) (adninistrative agency
erred by not hol di ng ordi nance unconstitutional as applied); Mrino
v. Gty of Baltinore, 215 Md. 206, 221, 137 A 2d 198, 204 (1957);
Serio v. Gty of Baltinore, 208 Ml. 545, 552-553, 119 A 2d 387, 390

(1956) (agency correctly resolved "the claimof the appellants as
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to the unconstitutional and invalid inpingenent of the ordi nance");
City of Baltinmore v. Cohn, 204 Md. 523, 530-533, 105 A 2d 482, 486-
487 (1954) (agency erred in not holding ordinance invalid as ap-
plied); Wod v. Tawes, 181 M. 155, 28 A 2d 850, cert. denied, 318
U S 788, 63 S.Ct. 982, 87 L.Ed. 1154 (1942).

It is true that our cases have recogni zed a "constitutional
exception"” to the normal rule requiring exhaustion of adm nistra-
tive renedies even as to constitutional issues. Wiere the
constitutionality of a statute on its face is challenged, and where
there exists a recogni zed decl aratory judgment or equitable renedy,
we have held that the challenger ordinarily need not invoke and
exhaust his admnistrative renmedy. Judge J. Dudley Digges for the
Court explained this "exception" as follows (Harbor Island Marina

v. Calvert Co., 286 Mi. 303, 308-309, 407 A 2d 738, 741 (1979)):

“[ T] he "constitutional exception' to which we
have just alluded permts a judicial determ n-
ation without admnistrative exhaustion when
there is a direct attack upon the power or
authority (including whether it was validly
enacted) of the legislative body to adopt the
| egislation fromwhich relief is sought.

"In the present declaratory judgnent ac-
tion, the basic attack being |aunched by the
appellant is upon the power or authority vel
non of the [legislative body] to adopt the
ordi nance . . . . Since this clearly falls
within the “constitutional exception,' the
power to enact is an issue that may be liti-
gated in this Declaratory Judgnent Act suit.
See Poe v. Baltinore GCty, 241 M. 303, 308,
216 A.2d 707, 709 (1964)."



-30-
This "exception" is a narrow one. As we nore recently explained in
Goldstein v. Tinme-Qut Fam |y Amusenent, supra, 301 Md. at 590, 483

A 2d at 1280,

"[t]hus it is apparent that to conme within the
“constitutional attack' exception to the
general rule concerning the exhaustion of
adm nistrative renedies, the attack nust be
made to the constitutionality of the statute
as a whole and not nerely as to how the
statute has been applied. In our view the
constitutional attack here was not to the
statute as a whol e.

"Although Time-Qut originally clained to
attack the exenption statute in its entirety,
it is clear to us that its real protest
focused upon the statutory exenptions granted
to recreational businesses, and not upon the
exenptions for non-profit and charity institu-
tions which are also contained in 8§ 406. At
trial, Time-out conceded it was not attacking
the non-profit and charity exenptions. Thus,
we believe Tinme-Qut was not attacking the
Ceneral Assenbly's |egislative power to enact

exenptions to a general taxation schene. |t
nmerely attacked certain exenptions granted to
businesses simlar to its own. Absent an

attack upon the |egislative power, Tinme-Qut

must exhaust its admnistrative renedies

(pursuant to 8 407) before seeking a judicial

determ nati on. Har bor |sland Marina, supra,

286 Md. at 308, 407 A . 2d at 741."
See also, e.g., Poe v. Baltinore City, supra, 241 Ml. at 308-311
216 A .2d at 709-711; R chmark Realty v. Wiittlif, 226 M. 273, 281,
173 A 2d 196, 200 (1961); Pressman v. State Tax Conm ssion, 204 M.
78, 84, 102 A 2d 821, 825 (1954) ("the constitutionality of a

statute may be challenged in a declaratory judgnent action on the
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ground that the title of the statute is not descriptive of the
body, as required by the State Constitution"); Schneider v. Pullen,
198 Md. 64, 68-69, 81 A 2d 226, 228-229 (1951) (litigant "does not
have to" invoke and exhaust his adm nistrative remedy "in order to
rai se the constitutional question of the validity of the act as a
whol e") .

The "constitutional exception" recognized in these cases
does not nean that the constitutionality of a statute as a whol e
cannot be raised and initially decided in the statutorily pre-
scribed adm ni strative proceedi ngs. |Instead, under the | anguage in
the above-cited opinions, by-passing an initial admnistrative
resolution of the constitutional issue is an option which the
chal I enger may or may not choose. The nodern cases make it clear
that the constitutionality of a statute as a whole can be initially
decided in the adm nistrative proceedi ngs. See, e.g., R chmark
Realty v. Wiittlif, supra, 226 M. at 281, 173 A 2d at 200.

Moreover, under circunstances where there exists no
decl aratory judgnent or equitable remedy, and where the only avenue
for relief is the statutorily prescribed admnistrative and
judicial review proceedings, a constitutional challenge to a
statute, whether on its face or as applied, nmust be initially
litigated in the admnistrative proceeding. Potonac El ec. Power v.
P. G County, 298 M. 185, 468 A 2d 325 (1983) (constitutional

challenge to a tax statute on its face, and this Court held that,
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because the tax had been paid, the exclusive remedy was the
statutorily mandated adm nistrative refund proceedi ng); Apostol v.
Anne Arundel County, 288 MI. 667, 674-675, 421 A 2d 582, 586 (1980)
("The plaintiff taxpayers argue that because their suit "is an
attack upon the validity of an enactnent as a whole, . . . clearly
the controversy falls within the "constitutional exception" to
exhausting admnistrative renedies." . . . Principal reliance is
pl aced upon Harbor Island Marina v. Calvert Co., 286 M. 303, 407
A .2d 738 (1979) . . . . [T]hose cases were not concerned with a
situation where the only relief available is the special adm nis-
trative and judicial reviewr renmedy provided by statute"); Wite v.
Prince George's Co., 282 MI. 641, 646-654, 387 A 2d 260, 264-268
(1978); Tanner v. MKeldin, supra, 202 M. 569, 97 A 2d 449;
Reiling v. Conptroller, 201 M. 384, 94 A 2d 261 (1953); Tawes,
Comptroller v. Wllians, 179 Ml. 224, 17 A 2d 137, 132 A.L.R 1105
(1941).

Finally, where a constitutional challenge to a statute,
regardless of its nature, is intertwined with the need to consider
evi dence and render findings of fact, and where the |egislature has
created an adm nistrative proceeding for such purpose, this Court
has regularly taken the position that the mtter should be
initially resolved in the admnistrative proceeding. See, e.g.,
G ngell v. County Conmm ssioners, supra, 249 M. at 376-377, 239

A 2d at 904-905; Poe v. Baltinore Cty, supra, 241 Ml. at 307, 311,
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216 A 2d at 709, 711; Pressman v. State Tax Conm ssion, supra, 204
Md. at 84, 102 A .2d at 824. In the present case, the particul ar
constitutional attack on portions of the Insurance Code required an
evidentiary hearing and findings of fact. First, the need to
resolve the constitutional issue was dependent upon, inter alia,
evidence and findings with regard to actuarial justification.
Second, we have held that, under the EER A, statutory classifica-
tions based on gender are generally subject to strict scrutiny,
with those defending the classifications having the burden of
justifying them State v. Burning Tree Club, Inc., supra, 315 M.
at 295, 554 A 2d at 386. Equitable undertook to justify its gender
based insurance rates on the ground that they reflected inherent
physi cal differences between nen and wonen. This issue obviously
required an extensive evidentiary exploration which the Genera
Assenbly determ ned shoul d be done by the Insurance Comm ssioner.

Consequently, the circuit court erred in holding that the
| nsurance Comm ssioner |acks authority to deci de whether portions

of the I nsurance Code are unconstitutional.??

12 The Court of Special Appeals, as well as sone Maryl and
adm ni strative agencies, have taken the same position as the
circuit court in the present case, nanely that an admnistrative
agency, in applying the applicable law in a case properly before
t he agency, cannot decline to apply a statute on the ground that it
conflicts with a constitutional provision. See Anne Arundel County
v. 2020C West St., 104 Md. App. 320, 333, 656 A 2d 341, 347 (1995)
("The Board of Appeals had before it questions of fact and
questions of |aw, specifically questions on the constitutionality
of the regulatory schene. Al though the Board nmay decide the

(continued. . .)
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2, .. continued)

question of fact regarding whether the business is an adult
bookstore or novie theater, the Board cannot address the issue of
constitutionality"); Landover Books v. P.G County, 81 Ml. App. 54,
67, 566 A.2d 792, 799 (1989) ("The Board of Zoning Appeals for
Prince George's County was wthout authority to evaluate the
constitutional question"); Conptroller v. Arnto, Inc., 70 Ml. App.
403, 410, 521 A 2d 785, 788 (1987) (agreeing with the position of
the Tax Court that it |lacked authority to allow an exclusion from
t axabl e i nconme on the ground that the exclusion was required by the
Commerce  ause). See also Relay |Inprovenent Association v.
Sycanore Realty Co., M. App. _ , _  A2d ___ (1995).

The only Court of Appeals authority cited by the Court of
Speci al Appeals for its position is Shell Ol Co. v. Supervisor
276 Md. 36, 47, 343 A 2d 521, 527 (1975), where this Court pointed
out that the Tax Court is an adm nistrative agency and that, under
the separation of powers requirenent in Article 8 of the Maryl and
Declaration of Rights, the Legislature cannot vest the Tax Court
with a judicial function. The Court of Special Appeals has taken
the position that "constitutional decisions represent the epitone
of the judicial function," Conptroller v. Arnto, Inc., supra, 70
Ml. App. at 410 n.8, 521 A 2d at 788 n. 8.

This Court has consistently held, however, that an adm nistra-
tive "agency in the executive branch may ordinarily perform
adj udicatory functions in harnony with the principle of separation
of powers provided that there is an opportunity for judicial review
of the agency's final determnation." Maryl and Aggregates v.
State, 337 Ml. 658, 678, 655 A 2d 886, 896 (1995), and cases there
cited. More specifically, this Court, in holding that an adm ni s-
trative agency is authorized to rule on the validity of a statute
as applied in the case before the agency, has indicated that the
availability of judicial review renmoves any Article 8 barrier to
the adm nistrative process. See, e.g., Gngell v. County Comm s-
sioners, 249 Ml. 374, 376, 239 A 2d 903, 904 (1968) ("The appell ant

: clainfs] that . . . a court is the only governnenta
authority that may declare the reclassification of her property
unconstitutional. This overlooks the fact that the decision of the

zoning authority is subject to the review of the courts, which can
ultimately rule on the constitutionality of the action of the
zoning authority"); Hoffman v. Gty of Baltinore, 197 M. 294, 306,
79 A 2d 367, 372-373 (1951).

The position of the Court of Special Appeals on this question is
(continued. . .)
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V.
As discussed in Part | of this opinion, the focus of this
case has been upon the constitutionality of Art. 48A, 88 223(b)(2),
226(c)(2) and 234A(b), as enacted by Ch. 479 of the Acts of 1975.
The principal issue dealt with by the Insurance Conm ssioner, the
other parties, and the circuit court has been whether these three
statutory provisions violate Article 46 of the Maryl and Decl arati on
of Rights. Moreover, throughout this controversy, the Insurance
Conm ssioner, the other parties, and the circuit court have usually
referred to all three statutory provisions together, or to Ch. 479
of the Acts of 1975, wthout explaining or designating which
specific provision is applicable to the controversy.
An exam nation of 88 223(b)(2), 226(c)(2), 234 A(b) and Ch.
479, however, discloses that these provisions have no applicability
what soever to Equitable's gender based life insurance rates and to
the present controversy. Although there are sonme other statutory
provi sions which may or may not be pertinent to the controversy,
nei ther the Insurance Conm ssioner nor the other parties nor the
circuit court have addressed such other provisions.
A
Section 234A of the Insurance Code, and specifically
subsection 234A(b), relates entirely to underwiting. The

statutory provision is as foll ows:

2, .. continued)
clearly contrary to this Court's opinions and is di sapproved.
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"§ 234A Unfairness or discrimnation in
underwriting

"(b) No insurer shall require the existence
of special conditions, facts, or situations as
a condition to its acceptance or renewal of, a
particular insurance risk or class or risks in
an arbitrary, capricious, unfair, or discrim -
natory manner based in whole or part upon
race, creed, color, sex, religion, national
origin, place of residency, or blindness or
ot her physical handicap or disability. Actu-
arial justification may be considered wth
respect to sex.

Subsection (b) deals only with the acceptance or renewal of a
particular risk or class of risks. It has nothing to do with the
setting of rates. A though Equitable's underwiting practices with
respect to disability incone insurance policies were challenged at
an earlier stage of the proceedings, that aspect of the case has
becone conpletely noot. The only live controversy concerns
Equi t abl e' s gender based life insurance rates, and 8 234A has no
applicability to rate setting.

There has never been an issue in this case inplicating
8§ 226(c)(2). Section 226 reads in pertinent part as follows:

"8 226. Unfair discrimnation and rebates -

Property,
casualty and surety insur ance.

* * %
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"(c) Unfair discrimnation prohibited. -
(1) No insurer shall make or permt any unfair
di scrimnation between insured or property
having |like insuring or risk characteristics,
in the premumor rates charged for insurance,
or in the dividends or other benefits payable
thereon, or in any other of the ternms and
conditions of the insurance.

"(2) Notwithstanding any other pro-
visions in this section, an insurer may not
make or permt any differential in ratings,
prem um paynments or dividends for any reason
based on the sex or physical handicap or
disability of an applicant or policyhol der
unless there is actuarial justification for
the differential.

"(e) Application of section. - This section
shall not apply as to |life and health insur-
ance and annuities."
It is obvious that 8§ 226 has no applicability to life insurance.
The heading or caption of § 226, which is "Unfair discrimnation
and rebates - Property, casualty and surety insurance," describes
t he scope of the statutory provision and excludes |life insurance. !

More inportantly, subsection (e) of 8§ 226 flatly states that

"[t]his section shall not apply as to life and health insurance

Al t hough § 223(a) of the Insurance Code is directed at life

13 Unlike the headings or captions in sone other statutes, the
caption of 8 226 was not sinply inserted by an editor or publisher
of the code. Instead, it was part of Art. 48A, 8 226, when that
section was first enacted by the General Assenbly. Ch. 553 of the
Acts of 1963. See Laws of Maryland 1963, vol. | at 1089. Cf
State v. Lancaster, 332 Mi. 385, 400 n. 11, 631 A 2d 453, 461, n.11
(1993).
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i nsurance, 8 223(b)(2), wupon which this case has focussed, is
applicable only to health insurance. This is clear fromthe entire

8 223 which reads as foll ows:

"8 223. Unfair discrimnation - Life, health
and annuity contracts.

"(a) Life insurance and life annuity con-
tracts. (1) No person shall nake or permt any
unfair discrimnation between individuals of
the same class and equal expectation of life
in the rates charged for any contract of life
i nsurance, or of life annuity or in the divi-
dends or other benefits payable thereon, or in
any other of the ternms and conditions of such
contract.

"(2)(i) Notw thstanding any other provi-
sions in this section, an insurer may not make
or permt any differential in ratings, prem um
paynments or dividends for life insurance and
annuity contracts for any reason based on the
bl i ndness or other physical handicap or dis-
ability of an applicant or policyhol der.

"(i1) Actuarial justification for the dif-
ferential may be considered for a physica
handi cap or disability other than blindness or
heari ng i npairnment.

"(3) An insurer may not refuse to insure or
make or permt any differential in ratings,
prem um paynents, or dividends in connection
with life insurance and life annuity contracts
sol ely because the applicant or policyhol der
has the sickle-cell trait, thalassem a-m nor
trait, henoglobin Ctrait, Tay-Sachs trait, or
any genetic trait which is harnmless wthin
itself, unless there is actuarial justifica-
tion for it.

"(b) Health insurance contracts, - (1) No
person shall make or permt any unfair dis-
crimnation between individuals of the sane
class and of essentially the sanme hazard in
t he amount of premum policy fees, or rates
charged for any policy or contract of health
insurance or in the benefits payable there-
under, or in any of the terms, or conditions
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or such contract, or in any other nmanner
what ever .

"(2) Notw thstanding any other provisions
in this section, an insurer may not nake or
permt any differential in ratings, prem um
paynments or dividends for any reason based on
t he sex of an applicant or policyhol der unl ess
there is actuarial justification for the
differential.

"(3)((i) Notwi thstanding any other pro-
visions in this section, an insurer may not
make or permt any differential in ratings,
prem um paynents or dividends for health
i nsurance contracts for any reason based on
the blindness or other physical handicap or
disability of an applicant or policyhol der.

"(i1) Actuarial justification for the dif-
ferential may be considered for a physica
handi cap or disability other than blindness or
heari ng i npairnment.

"(4) An insurer may not nmake or permt any
differential in ratings, prem um paynents, or
di vidends in connection with a health insur-
ance contract solely because the applicant or
pol i cyhol der has the sickle-cell trait, thal-
assem a-mnor trait, henoglobin Ctrait, Tay-
Sachs trait, or any genetic trait which is
harm ess within itself, unless there is actu-
arial justification for it."

The structure and opening |anguage of both subsection (a) and
subsection (b) nmake it clear that subsection (a) relates to life
insurance and life annuity contracts, whereas subsection (b)
relates exclusively to health insurance. Life insurance and health
i nsurance are each entirely distinct from the other under the
| nsurance Code. See Art. 48A, 8 63, defining "Life insurance," and

8§ 66, defining "Health insurance."
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B.
The legislative history of the provision confirns that
8§ 223(b), and particularly 8 223(b)(2), is exclusively directed at
heal t h i nsurance.
VWhat is now Art. 48A, 8§ 223, originated with Ch. 254 of the
Acts of 1890, which added new section 119 to Art. 23 of the Code,
and provided in relevant part as foll ows:
"No life insurance conpany . . . doing
business in the State of Maryland shall make
or permt any distinction or discrimnation in
favor of individuals of the sanme class and
equal expectation of life, in the anount or
paynment of premuns or rates charged for
policies of life or endowrent insurance, or in
t he dividends or other benefits payabl e there-
on . "
The provision was applicable only to |ife and endowrent i nsurance.
Subsequently, the provision was codified as Art. 48A, 8 44; a
caption or heading was added; the word "life" was deleted fromthe
first line, and the section was nade applicable to "policies of
life or endowrent insurance, or for policies insuring persons
agai nst accidental bodily injury.” See Ch. 492 of the Acts of
1922. Neverthel ess, the | anguage of Ch. 254 of the Acts of 1890 is
essentially the same as the present Art. 48A, 8§ 223(a)(1).
Ch. 269 of the Acts of 1947 added a clause to Art. 48A,

8 44, with respect to health insurance. The 1947 | egislation

changed the caption or heading to read "Rebating and D scrimnation
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Unl awful (Life and Accident and Health)," deleted the phrase
"accidental bodily injury" fromthe first part of the section, |eft
t he above-quoted | anguage fromthe 1890 statute essentially intact,
and added a clause relating to accident and health insurance. Ch.
269 of the Acts of 1947 stated in relevant part as follows

(enphasi s added):

"44. Rebating and Di scrimnation Unl awf ul
(Life and Accident and Health). No insurance
conpany doing business in this State shall
make or permt any discrimnation or distinc-
tion in favor of individuals of the sane cl ass
and equal expectation of life in the anpunt of
premuns or rates charged for policies of life
or endowrent insurance, or in any of the terns
and conditions of the contracts it nakes, as
an inducenent of such insurance, or make or
permt any discrimnation or distinction
bet ween individuals of the sane class and of
essentially the same hazard in the anpunt of
prem uns, policy fees, or rates charged for
any policy or contract of accident or health
insurance or in the benefits payable there-
under, or in any of the ternms or conditions of
such contract, as an inducenent of such insur-
ance, nor shall any such conpany or any offi-
cer, agent, solicitor or representative there-
of, or any insurance broker, pay, allow or
give, or offer to pay, allow or give, directly
or indirectly, as inducenent to such insur-
ance, or after the insurance shall have been
effected, any rebate fromthe prem umwhich is
specified in the policy, nor shall the in-
sured, his agent or representative, directly
or indirectly accept or know ngly receive any
rebate from the premum specified in the

policy . "

Consequent |y, al though the section as anended in 1947 enbraced both

life insurance and health insurance, the two types were dealt with
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in separate clauses.

The I nsurance Code was conprehensively revised by Ch. 553 of
the Acts of 1963. The 1963 revision essentially did two things

with regard to fornmer § 44. First, it separated the matter of

"unfair discrimnation" fromthe matter of "rebates." Second, as
to unfair discrimnation, it <created an even nore distinct
separation between life insurance and health insurance. New

8§ 223(a) prohibited unfair discrimnation with regard to life
insurance rate and benefits; new 8 223(b) prohibited unfair
discrimnation in health insurance; and new 8 224 dealt wth
r ebat es. The | anguage of 8§ 223(a) has remai ned unchanged since
1963 and is now 8§ 223(a)(1l). The wording of 8 223(b) has al so
remai ned unchanged since 1963 and is now 8§ 223(b)(1).

Ch. 479 of the Acts of 1975, with which this case has been
concerned, renunbered prior 8 223(b) as 8 223(b)(1), and added new
8§ 223(b)(2), as well as new 88 226(c)(2) and 234A(b). The Act
nei t her amended nor set out nor even nentioned 8 223(a) relating to
life insurance.

The title to Ch. 479 reinforces the conclusion that the new
| anguage added to 8 223(b) concerned only health insurance. The

entire title read as foll ows:

"AN ACT concerni ng

Sexual Discrimnation - Health and Casualty
| nsur ance

FOR the purpose of preventing certain insurers
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frommaking or permtting differentials
in ratings, premum paynments or divi-
dends because of sex unless there is
actuarial justification for the differ-
entials; and adding nunbering where
appropri ate.

BY repealing and re-enacting, wth anmendnents,

Article 48A - Insurance Code

Section 223(b), 226(c) and 234A(b)

Annot at ed Code of Maryl and

(1972 Replacenent volune and 1974

Suppl enent) "
It is clear fromthe title of Ch. 479 that the statute was not
i ntended to enconpass life insurance rates.

C.

Throughout this case, the only nention of any possibility
that Ch. 479 of the Acts of 1975, and particularly 8 223(b)(2), is
i napplicable to Equitable's life insurance rates is a footnote in
t he Insurance Conmssioner's reply brief filed in this Court. The
Attorney General, representing the |Insurance Conm ssioner, suggests
that the possible inapplicability of Ch. 479 is not significant
because "88 83, . . . 339, and 414 clearly affirmatively authorize
gender based life insurance rates" (Insurance Conm ssioner's Reply
Brief at 21, n.9). The Attorney General, however, does not go on

to di scuss these sections or to discuss Ch. 273 of the Acts of 1975

whi ch anended the |anguage of 88 83, 339, and 414 dealing with

4 A construction of Ch. 479 that would nmake it applicable to
life insurance rates mght well present an issue under Article II1,
8§ 29, of the Maryland Constitution, which requires, inter alia,
that the subject of every law "shall be described in its title."
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gender classifications.
Ch. 273 of the Acts of 1975 originated as Senate Bill 62 of
the 1975 legislative session.?® The title of Senate Bill 62, as it

was originally introduced, read as foll ows:

"AN ACT concer ni ng
Sexual Discrimnation - Life Insurance

FOR the purpose of elimnating any reference
to a distinction between nale and femal e risks
in calculating net premuns and present val ues
of life insurance policies.

BY repealing and re-enacting, w th anmendnents,

Article 48A - Insurance Code

Section 83(3), 339(g) and 414(i) and (j)

Annot at ed Code of Maryl and

(1972 Repl acenent Volume and 1974 Supple
ment )"

After amendnments during the legislative process, the first part of

the title of Ch. 273, as enacted, read as foll ows:

"FOR the purpose of [[elimnating any refer-
ence to]] requiring that a distinction between
male and female risks in calculating net
prem uns and present values of |ife insurance
policies reflect actuarial differences only,
if approved by the |Insurance Conm ssioner."

Ch. 273 of the Acts of 1975 anended Art. 48A, 8 83, which is

the "Standard valuation law - Life insurance," and is contained in

15 Senate Bill 62 was apparently one of a package of bills
ai med at various gender classifications in the code. See, e.qg.
Chs. 270, 271, 272, 274, and 275 of the Acts of 1975.
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subtitle 5 of the Insurance Code relating to "Assets and Liabili-
ties" of insurance conpani es. The specific provision of § 83
amended by Ch. 273 was 8 83(3)(a-1)(i), which concerns the
val uation of policies. Prior to 1975, this subsection stated

"that for any categories of such policies

issued on female risks, all nodified net

prem uns and present values referred to in

this subsection may be cal cul ated according to

an age not nore than 3 years younger t han t he

actual age of the insured . :

Senate Bill 62 of the 1975 session as originally introduced, sinply
del eted the above-quoted | anguage. As finally enacted, however,
Ch. 273 substituted for the above-quoted | anguage the foll ow ng:

"ANY DI FFERENTI AL BASED ON SEX SHALL REFLECT

ACTUARI AL EXPECTANCI ES AND SHALL BE SUBJECT TO

APPROVAL BY THE COW SSI ONER. "
Nevert hel ess, as a result of post 1975 anendnents, the old | anguage
of the subsection has been restored, except that the age differen-
tial is now 6 years rather than 3 years. See Code (1957, 1994
Repl. Vol.), Art. 48A, 8 83(3)(a-1)(i).

Ch. 273 of the Acts of 1975 made a simlar change in Art.
48A, 8 339(g)(1l), which relates to the valuation of certificates
i ssued by "Fraternal Benefit Societies.”" The change in 8 339(g)(1)
as aresult of Ch. 273 is still in effect.

Finally, Ch. 273 of the Acts of 1975 anended Art. 48A,

8 414, which is "The Standard Nonforfeiture Law for Life |nsur-
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ance." It specifically anended 88 414(i) and 414(j), which again
appear to concern the valuation of policies. Bot h subsecti ons
prior to 1975, authorized insurance issued on female risks to "be
cal cul ated according to an age not nore than three years younger
than the actual age of the insured.”" Ch. 273 of the Acts of 1975
substituted for this |anguage the follow ng: "and any differenti al
based on sex shall reflect actuarial expectancies and shall be
subject to approval by the Comm ssioner."” The 1975 change in
8 414(i) has remained in effect. Present 8 414(j), however, has
subsequently been changed to read "that for any category of
ordi nary insurance issued on fenmale risks, adjusted prem uns and
present values may be cal cul ated according to an age not nore than
6 years younger than the actual age of the insured.”

Whet her Art. 48A, 88 83, 339, 414, or Ch. 273 of the Acts of
1975, have any bearing on Equitable's gender based life insurance
rates is not at all clear. Section 83 may concern only val uation
for purposes of reserves. Section 313 appears to be applicable
only to certificates insured by fraternal benefit societies.
Section 414 seens to be concerned only with the forfeiture or
surrender of policies. As previously indicated, the first nention
of these statutes in this case was in a brief footnote in the
Attorney General's reply brief filed in this Court. Insofar as the
record in this case discloses, these statutory provisions have not
been considered or even nentioned during the admnistrative

proceedi ngs or the circuit court proceedings. They are not cited
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in the opinion of the Insurance Comm ssioner, which contains his
findings of fact and conclusions of law. \Wether Art. 48A, 88 83,
339 and 414 have any bearing on the controversy in this case is
clearly a matter which should, in the first instance, be decided by
t he I nsurance Conmm ssioner.

D.

W have repeatedly pointed out that judicial review of
admnistrative decisions is |limted to the issues or grounds dealt
with by the admnistrative agency. United Parcel v. People's
Counsel, 336 M. 569, 585-587, 650 A 2d 226, 234-235 (1994);
Mossburg v. Montgonmery County, 329 M. 494, 507-508, 620 A 2d 886,
893 (1993); Harford County v. Preston, 322 M. 493, 505, 588 A 2d
772, 778 (1991); Mdtor Vehicle Admn. v. Mhler, 318 M. 219, 231,
567 A.2d 929, 935 (1990); United Steelworkers v. Beth. Steel, 298
Ml. 665, 679, 472 A .2d 62, 69 (1984).

The I nsurance Comm ssioner's order in this case was prem sed
entirely upon the applicability of Art. 48A 88 223(b)(2),
226(c)(2) and/or 234A(b), to Equitable's gender based life
i nsurance rates. Mreover, both the Insurance Comm ssioner's and
the circuit court's interpretation and application of Art. 49B,
8 8, was based upon the presuned applicability of the nore specific
88 223(b)(2), 226(c)(2) and 234A(b). W have concl uded that these
three sections are inapplicable to the present controversy; thus,

t he I nsurance Conm ssioner's order nmust be vacated in its entirety.
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Mor eover, because of the inapplicability of these sections, both
t he I nsurance Conm ssioner and the circuit court erred in ruling on
the constitutionality of the statutes. Neither an adm nistrative
agency nor a court should pass upon the constitutionality of
statutory provisions which are inapplicable to the controversy
before the agency or the court.
As pointed out above, the Insurance Comm ssioner did not
di scuss the possible applicability of Art. 48A, 88 83, 339, or 414
to this case. The Conm ssioner did not deal with the "unfair
di scrimnation” provision in Art. 48A, 88 233(a)(1), which is
applicable to life insurance rates. He did not rule on the effect
of Art. 49B, 8 8, in light of the inapplicability of Art. 48A,
88 223(b)(2), 226(c)(2) and 234A(b). Wether these matters shoul d
be considered in the present case, or whether this case should be
termnated, is for the Insurance Comm ssioner to decide.
JUDGVENT OF THE I RCU T COURT FOR
BALTI MORE CI TY VACATED., AND CASE
REMANDED TO THAT COURT WTH
DI RECTI ONS TO VACATE THE ORDER OF
THE | NSURANCE COWM SSI ONER AND TO
REMAND THE CASE TO THE | NSURANCE
COWM SSI ONER FOR FURTHER
PROCEEDI NGS NOT | NCONSI STENT W TH
TH S OPINTON. COSTS TO BE EVENLY
DIVIDED BETWEEN THE STATE OF
MARYLAND AND THE EQUI TABLE LIFE

ASSURANCE SOCI ETY OF THE UNI TED
STATES.




