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This appeal requires us to determne if we shall recogni ze an
"exi st/ manifest” distinction when interpreting the phrase "existed
prior to" in a statutorily required incontestability clause
contained in a disability insurance policy. The statute prohibits
an insurer fromturning down any claimfor disability (as defined
in the policy), starting after two years from the policy's
inception, on the grounds that a disease or physical condition
existed prior to the policy's inception. The provisions of the
policy at issue here define "disability" in ternms of the insured
having a sickness or disease that first manifests itself while the
policy is in force. Appellee (cross-appellant), the Miutual Life
| nsurance Conpany of New York ("MONY"), filed a cross-appeal
challenging the Grcuit Court for Baltinmore City's affirmnce of
appellant's (cross-appellee), the Insurance Conm ssioner of the
State of Maryland ("the Conm ssioner"), interpretation of M. Ann.
Code art. 48A 8§ 441 (1957, 1994 Repl. Vol.)! in a manner that
refused to recognize an "exist/manifest" distinction. The
Comm ssioner appeals from the portion of the circuit court's
judgnent that, based in part upon its finding that MONY did not
violate the insurance <code in nmaintaining its erroneous
interpretation of the statute, reversed the Comm ssioner's order

requiring MONY to pay its insured all benefits due under her

Unl ess ot herwi se specified, all statutory references are to
Md. Ann. Code art. 48A (1957, 1994 Repl. Vol.).



disability insurance policy. As we shall explain, we conclude that
the circuit court's interpretation of § 441, which did not
recogni ze an "exist/manifest" distinction, was legally corrected.
Therefore, we shall affirm this portion of the |lower court's
judgment. As to MONY's obligation to pay benefits to its insured
consonant wth its statutory and contractual obligation, having
interpreted 8 441 against MONY's position, we conclude that by
virtue of a stipulation entered below by MONY and the Maryl and
| nsurance Admnistration ("MA"), MONY cannot now refuse the claim
of its insured/Mary L. Holland, on the ground that her condition
mani fested itself before the issuance of her policy. Because that
was the only apparent ground reveal ed by the record in this case
upon which MONY denied the claim it nust now pay Ms. Holland's
claimin accordance with the terns of her policy.
| SSUES

MONY, as cross-appellant, raises the follow ng issues, which
have been rephrased:

| . Assuming that MONY was in full conpliance wth

Article 48A, did the circuit court err in choosing to

decide the nerits of the underlying contractual issue?

1. Didthe circuit court err in disagreeing with MONY' s

interpretation of the policy definitions at issue as they

relate to the incontestability clause?
The Comm ssioner raises the followng questions for our

consi deration, which we have slightly rephrased:

I11. Did the Comm ssioner have the authority to order
MONY to pay its insured's disability claim where MONY



deni ed the clai mbased on an erroneous interpretation of
8§ 4417

V. Assuming it is finally determned that MONY's
interpretation and application of 8 441 to its insured's
claimwas contrary to Maryland law, is MONY obligated to

pay this claimpursuant to the stipulation agreed upon by
the parties?

EACTS
The facts before us are essentially undisputed and are for the
nost part contained in a stipulation that was agreed upon by the
M A and MONY before the Conm ssioner for the express purpose of
attaining a fornal interpretation of § 441.2 On 27 Novenber 1985,
Ms. Holland (or "the insured') executed an application for a
disability inconme insurance policy to be issued by MONY. In this
application, M. Holland denied, anong other illnesses, any
previous history of nental or nervous disorder during the past ten
years. She did indicate that she had been treated for an ul cer
Based on this application, MONY issued Ms. Holland a disability
i nconme insurance policy. MNY expressly agreed not to contest the
accuracy of the answers provided in Ms. Holland' s application.
Ms. Holland's policy, by its terns, generally covered

disabilities that "start[ed] while th[e] Policy . . . [was] in

2As noted, infra, the parties agreed that the stipulation
woul d be used in "any appeal by either Party arising therefrom"”




force." "D sability" was defined as "either a Total Disability or
a Partial Disability, provided that in either case the Disability
starts while this Policy is in force." Both total and partial
disability were defined in terns of the insured not being able to
work "because of injury[® or sickness." "Sickness" was defined as
a "sickness or disease which first manifests itself while this

Policy is in force." |In conformance with 8§ 441,% the policy also

3Injury was defined as an "accidental bodily injury
sustained while this Policy [is] in force.™

“Section 441 provides:
There shall be a provision as foll ows:

"Time limts on certain defenses: (1) After two
years fromthe date of issue of this policy no
m sstatenents, except fraudul ent m sstatenents, nade by
the applicant in the application for such policy shal
be used to void the policy or to deny a claimfor |oss
incurred or disability (as defined in the policy)
commencing after the expiration of such two-year
period."

(The foregoing policy provision shall not be so
construed as to affect any |egal requirenment for
avoi dance of a policy or denial of a claimduring such
initial two-year period, nor to limt the application
of 88 453 through 457 of this subtitle in the event of
m sstatenment with respect to age or occupation or other
i nsur ance.)

(A policy which the insured has the right to
continue in force subject to its terns by the tinely
paynment of premum (1) until at |east age fifty (50)
or, (2) in the case of a policy issued after age forty-
four (44), for at least five (5 years fromits date of
issue, may contain in lieu of the foregoing the
foll owi ng provision (fromwhich the clause in
parenthesis may be omtted at the insurer's option)
under the caption "lncontestable".

"After this policy has been in force for a period
of two years during the lifetine of the insured
(excl udi ng any period during which the insured is
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cont ai ned t he foll ow ng provi si ons, under t he headi ng

"l ncont est abl e":

After this policy has been in force for 2 years during
your lifetime, we may not contest any statenents in the
application. (W wll not count as part of the 2 years
any period when you are disabled.)[?®]

* * *

W may not reduce or turn down any claim for |oss
incurred [or] Disability [as defined in the policy]
starting after two years from the Policy Date on the
grounds that a disease or physical condition existed
prior to the Policy Date, unless that disease or physical
condition is excluded from coverage by nane or specific
condi tion.
The policy also included a rider that expressly excluded |oss for
gastro-intestinal disease. It is undisputed that the form and
content of Ms. Holland's policy were filed wwth the MA, where the
policy received approval prior to MONY's use of it in Maryl and.
Al nost four years after the issuance of this policy, on 6 June

1989, Ms. Holland filed a claim for disability resulting from a

di sabled), it shall becone incontestable as to the
statenments contained in the application.™)

(2) "No claimfor loss incurred or disability (as
defined in the policy) commencing after two years from
the date of issue of this policy shall be reduced or
deni ed on the ground that a di sease or physi cal
condi tion not excluded from coverage by nane or
specific description effective on the date of |oss had
existed prior to the effective date of coverage of this
policy."

°I'n choosing this | anguage, MONY opted for the second option
contained in 8 441(1), which does not include the exception
| anguage for fraudul ent m sstatenents.

5



condition diagnosed as acute and chronic anxiety wth panic
attacks.® The parties have stipulated that "Ms. Holland's claim
for a loss incurred or disability comrenced after tw years" from
the policy's inception. The parties have agreed further that the
policy did not contain a rider excluding this disease or physical
condition from coverage by nane or specific description. Onh 1
Oct ober 1991, MONY denied Ms. Holland's claim on the ground that
her condition first manifested itself prior to the effective date
of her policy and thereby did not neet the policy's definition of

sickness.® The parties have stipulated that the sickness which

W& note that although the parties agreed in their
stipulation that Ms. Holland filed her claimon 6 June 1989, the
notice and order issued by the MA indicates that the cl ai mwas
filed on 5 April 1989.

The parties have stipulated that "[t]he del ay between the
time the claimwas nmade and the tinme MONY issued its denial arose
because of a dispute between the insurer and the insured
regarding the sufficiency of the nedical records that were nade
available to MONY to review the claim"” The MA determ ned that
MONY' s request for records, which was apparently based on its
desire to ensure strict adherence to the terns of its contract,
was appropri ate.

8'n aletter to Ms. Holland dated 18 Cctober 1991, MONY
expl ai ned:

[ T] he provision in your policy stating that, after two
years we would not turn down a claimon a pre-existing
basis unless such condition is specifically excluded
from coverage, does not apply to your situation. A
pre-existing condition would be one such as a
congenital condition, which an individual could have
wi t hout ever being aware of or, ever have experienced
synpt ons of .

(Enmphasis in original).



caused Ms. Holland's disability, in fact, manifested itself prior
to the effective date of the policy.® |In denying Ms. Holland's

claim MONY relied in part upon Massachusetts Casualty Ins. Co. V.

Forman, 516 F.2d 425 (5th Cr. 1975), cert. denied, 424 U. S. 914

(1976), in which a simlarly worded incontestability clause and
definition of sickness were at issue. There, an insurer filed suit
in part for the return of benefits paid pursuant to a disability
i nsurance policy, on the ground that the insured had a pre-
mani fested, but undisclosed, condition of diabetes. The Fifth
Circuit, finding for the insurer, held:

[ Where] the condition for which [the insured] clained

benefits had 'first manifested' itself alnobst a year

before the policy becane effective . . . [the] disability

.o was never within the scope of coverage, and [the
insured] cannot now [relying on the incontestability

clause] claim. . . disability benefits [because] . . .
the incontestability provisions of the policy [do not
cause] . . . this prior existing illness to be covered.

Id. at 428. MONY's reliance was based further on other cases that
also interpreted incontestability clauses containing |anguage
simlar to 8 441 in a manner such that the clause did "not cut off
defenses to coverage, and that a condition that actually manifests
itself prior to the issuance of coverage falls outside of the

policy's coverage because of the policy's definition of

°This stipulation was apparently based on information
provided by: (1) Dr. Marshall Levine that Ms. Holl and
"experienced clear and distinct synptons of anxiety attacks as
early as 16 July 1985;" and (2) Dr. Al an Jonas that Ms. Holl and
"during a July 29, 1986 consultation, . . . acknow edged
experienci ng synptons of anxiety attacks on and off for the past
one or two years."



'sickness. '™
Ms. Hol | and apparently filed a conplaint wwth the MA where
her claimwas investigated. On 14 Decenber 1993, the MA issued a
notice and order, stating:
1. MONY [is ordered to] refrain from denying M.
Holland's claim on the ground that the disease or
physical condition of Acute and Chronic Anxiety wth
Pani ¢ Attacks may have manifested or did manifest itself
prior to the effective date of the Policy; and

2. MONY [is ordered to] pay the claimof M. Holland
that is the subject of this Notice and O der

I n support, the MA reasoned that the plain nmeaning of 8 441, which
prohibited MONY from denying a disability claim comrencing two
years after the date of the issuance of the policy, on the ground
that a di sease or physical condition, not excluded from coverage by
nane or specific description, existed prior to the policy's
effective date, "include[d] both those [pre-existing diseases and
conditions] . . . which have and have not manifested thensel ves."
Accordingly, the M A reasoned that MONY's denial of Ms. Holland's
claim on the ground that her condition first manifested itself
prior to the effective date of the policy was in violation of 8§
441. The MA found further that MONY's denial of M. Holland' s
claimwas "in contravention of State law . . . [and] prohibited by

Ml. Code Ann. Art. 48A, 8855(2)(i) and (iv),[1° and 230A(c)(2)[.*]"

0Sections 55(2)(i) and (iv), which are enforcenent sections
of the insurance code, respectively provide:

The Conmm ssioner may refuse to issue or after a hearing
refuse to renew, or may revoke or suspend an insurer's
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MONY appealed the MA's order to the Maryland |nsurance
Conm ssioner where, in lieu of an evidentiary hearing, the parties
agreed to a stipulation of facts for the purpose of the hearing
before the Comm ssioner and any further "appeal by either Party
arising therefrom"” |In addition to stating the facts that we have
set forth, this stipulation indicated that the parties "desire[d]

a statutory interpretation of MD. ANN. CODE art. 48A, § 441."%

certificate of authority . . . if the insurer:

(1) Violates any provision of this article other than
those as to which refusal, suspension, or revocation is
mandat ory;

* * *

(1v) Wthout just cause unreasonably refuses or
del ays paynent to clainmants of the anount due to them

1Section 230A(c)(2) provides that "[r]efusing to pay a
claimfor an arbitrary or capricious reason based on al
avai l abl e informati on" anmounts to an unfair claimsettlenent
practice in violation of this section.

2Mpst of the facts that we have described to this point
were contained in the stipulation.

BMONY now di sputes the purpose of the stipulation, arguing
that its "intent with respect to this Stipulation was to obtain a
determ nati on of whether reasonabl e di sagreenent between the
Comm ssioner and itself over the interpretation of the policy,
standi ng al one, can be deened to constitute a violation of the
| nsurance Code by MONY." As we shall explain nore fully, infra,
we believe that the stipulation rather clearly provides that it
was made for the purpose of attaining a formal interpretation of
8 441, and that if this interpretation was agai nst MONY's
position, MONY could not deny Ms. Holland's claimon the ground
that her disability manifested itself before the policy was in
force. Mreover, because this was the only ground that MONY
relied upon in denying the claim an interpretation of § 441,
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The stipulation provided further:

[It] does not bind Mary L. Holland . . . nor does it
prejudice her right to pursue a claimin any court of
conpetent jurisdiction or to file future conplaints with
the Maryland |nsurance Adm nistration. Shoul d [ Ms.
Hol | and] proceed with a claim MONY simlarly is not
bound by this Stipulation.

* * *

The Maryland Insurance Adm nistration, fornmerly the
| nsurance Division of the Departnent of Licensing and
Regul ation, has historically interpreted MD. ANN. CODE

art. 48A, 8 441 to prohibit an insurance conpany from
denying or reducing a claim after two years from the
ef fective date of the policy because the sickness causing
the loss or claim manifested itself prior to the
effective date of the policy.

Witten guidelines issued by the MA entitled
"Underwiting of Health Insurance Policies', which were
effective as of August 1, 1970, ("CGuidelines") and are
published in the National Insurance Law Service, are
attached as Exhibit G

Addi tionally, stipulation no. 25 provided:

In the event the Insurance Conmm ssioner affirnms the
Decenber 14, 1993, Notice and Order, MONY agrees not to
deny paynent for the claimat issue on the ground that
the Insured' s condition of Acute and Chronic Anxiety with
Panic Attacks first manifested itself prior to the
effective date of the Policy, and, the MA agrees not to
hold that MONY's initial declination was a 8230A(c) (2)
vi ol ati on. This agreenment, however, wll in no way
i npede either Party's right to an appeal nor MONY's right
to request a Stay from the court on the disability
paynments pendi ng the outcone of the appeal.

On 19 July 1994, the Conm ssioner issued a nenorandum and

order finding that, although MONY did include in its policy an

contrary to MONY's position, would conpel MONY to pay the claim
in accordance with the terns of the policy, subject only to
possi bl e further discretionary review on the limted issue
concerning the correct interpretation of 8§ 441.
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i ncontestability clause in accordance with 8§ 441, it "violated Art.
48A, 8855(2)(i) and 55(2)(iv) . . . when it denied Mary Holl and' s
claimfor disability benefits [based on a pre-existing condition]
in contravention of Art. 48A, § 441,"!* and, accordingly, ordering
MONY to "pay Ms. Holland all benefits due under her policy [as
restitution pursuant to 8 55A,*® in lieu of revocation of
suspension, for any violation of the Code]." In reaching its
decision, the Commi ssioner initially rejected MONY's attenpt to
refuse benefits based on the fact that M. Holland's underlying
di sease manifested itself prior to the issuance of her policy. In
support, the Conmm ssioner explained in part:

The whole purpose of . . . [8 441] . . . is to achieve

certainty as to the coverage provided and to avoid

[itigation. The conpany is free to seek nedical

informati on before issuing the policy and can excl ude

specific illnesses. The conpany may also conduct a

further investigation if it deens appropriate. However,

under Art. 48A, 8 441, once the policy has been issued,

the [insurance] conpany may not, in the absence of fraud,

go back and deny coverage for pre-existing conditions.

O herwi se, 8 441 woul d be neani ngl ess.

MONY seeks to avoid this common sense result by

“The Commi ssioner noted that "[i]n exchange for . . . [the
stipulation], the Maryland I nsurance Adm nistration agreed not to
pursue the claimthat MONY acted in an arbitrary and capri cious
fashion in violation of . . . 8230A(c)(2)."

15Secti on 55A provi des:

In lieu of or in addition to revocation or suspension
of an insurer's certificate of authority the

Comm ssioner may . . . (2) require that restitution be
made by such insurer to any person who has suffered
financial injury or damage as a result of such

vi ol ati on.
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defining disability as including only a sickness or
di sease which '"manifests itself' after the policy was
i ssued. According to this argunment, an insurer could

define disability or illness to exclude any pre-existing
condition of any type, irrespective of how | ong ago the
condition started. | find this argunent to be contrary

to both the | anguage and purpose of the statute, and, |
therefore, reject this argunent.

The | anguage of the statute provides sinply and

directly that "No claim. . . for disability commencing
after two years fromthe date . . . of this policy shal

be denied on the ground that a disease or physical
condition . . . had existed prior to the . . . date of
this policy." Cearly, a disease or condition exists

whether it manifests itself or not. The distinction MONY
makes between pre-existing conditions which are not
mani f est and those which are, sinply is not a distinction
which is found in the statute.

Moreover, MONY's attenpt to exclude an ill ness which
"mani fested itself' prior to the policy date runs
directly counter to the purpose of incontestability
cl auses.

As to stipulation no. 25, the Comm ssioner noted in a footnote
that MONY agreed to pay Ms. Holland's claimif it was

determned that the claim was legitimte. . . . In
exchange for this agreenent, the Maryland |nsurance
Adm ni stration agreed not to pursue the claimthat MONY
acted in an arbitrary and capricious fashion in violation
of . . . 8230A(c)(2). In light of these agreenents, it
is difficult to understand why MONY now argues that the
deni al of benefits was not arbitrary and capricious.
Pursuant to the stipulation, | wll not resolve this
issue and will instead assune MONY will honor the claim
as agreed in f 25 of the stipulation.

MONY appealed the Conm ssioner's decision to the circuit
court, where the Conm ssioner's interpretation of § 441 was
af firnmed. The circuit court also rejected MONY's attenpt to
di sti ngui sh between pre-existing conditions that have and have not
mani f ested thensel ves when determning the applicability of an
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incontestability clause, noting in its 27 June 1995 Menorandum
Opi ni on and Order:

It is apparent that the terns of the disability insurance
policy, absent the incontestability clause, would
elimnate coverage for a disease that manifests itself
prior to the effective date of the policy. It is the
inability to disregard the incontestability clause that
clouds that result. As urged by MONY, a disease can
exi st whether or not it manifests itself. MONY wi shes
this court further to conclude that the term 'existed

prior," as used in the policy, refers only to those
di seases or physical conditions that, although in
exi stence, did not manifest thenselves. The MA, in

contrast, asserts that such an exist-manifest distinction
would nullify the intent of the incontestability clause.

After indicating that the cases from other jurisdictions
addressing this question have resulted in "antithetical responses,"
the circuit court considered sone of these cases, the terns of 8§
441, the M A s historical interpretation of 8§ 441, and ultimately
concl uded that MONY's position, if adopted, would

effectively expand the ability of the insurer to bar

insureds from benefits well after the incontestability

cl ause has taken effect. Well after the contestability

period, insurers would be able to search any and al

records regarding an insured' s appointnments wth
physicians for sone hint of a manifestation prior to the
effective date of the policy. The tine |imtations of

t he i ncontestability cl ause woul d be render ed

i noperative.

(Enphasis in original). The circuit court, however, reversed that
portion of the Conm ssioner's decision that ordered MONY to pay to
Ms. Holland disability benefits, finding that because there were

"no technical violations of the Insurance Code by MONY, " the

1The Commi ssi oner had determ ned that MONY viol ated 8§ 441,
55(2)(i) and (iv) and thereby effectively ordered restitution
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penal ty provisions of 8 55A were inapplicable. As to 8§ 441, the
circuit court concluded that there was no violation because "MONY
merely sought a different interpretation of that statute

[and] MONY's policy was filed with the MA and recei ved approval as
to the form fromthe MA prior to MONY's use of the policy in
Maryland."™ Turning to 88 55(2)(i) and (iv) the circuit court found
that these sections were al so not violated, stating:

MONY' s interpretation of Section 441 was not unreasonabl e
considering the support its position has received in
sister states. Thus, Section 55(2)(iv) has not been
violated. Further, since Sections 441 and 55(2)(iv) have
not been contravened, there is no violation of Section
55(2) (i) as well.

The circuit court then effectively determ ned that MONY did
not have to pay Ms. Holland's claimby virtue of stipulation no.
25, stating:

This stipulation is an exanple of poor drafting. By
its ternms it states that MONY could not deny the insured
her disability benefits based on an argunent of the
disability first manifesting itself prior to the
effective date of the policy should the Conm ssioner
affirmthe decision of the Associate Comm ssioner. As is
evident, the earlier decision was indeed affirned by the
Comm ssi oner. However, the stipulation further read that
neither party's right to an appeal nor MONY's right to
request a Stay fromthe court on the disability paynents
pendi ng the outcone of the appeal woul d be hindered. |If
the stipulation had ended with the first sentence, MONY
woul d be required to pay on the claim due to the fact
that its main point of contention would no |onger be
vi abl e. However, the stipulation nuddled that result.

The second sentence of stipulation #25 . . . allows
either party the right to appeal the decision of the
Comm ssioner to the court as well as MONY's right to

under 8§ 55A(2).
14



request a stay fromthe court on the disability paynents
pendi ng the outconme of the appeal. Furthernore, both
parties are entitled through this stipulation to appeal
this court's decision.

The circuit court reached its conclusion in spite of its earlier
observation, in a footnote, that:
by virtue of Stipulation #25, it appears that, if MONY is
ultimately unsuccessful in its appeal, the |anguage of

the stipulation would require it to pay the disability
benefits to the insured.

STANDARD OF REVI EW

Before reaching the nerits of this appeal, we note briefly the
standard of review that we shall apply. On appeal from the
Comm ssioner, a reviewing court may reverse or nodify the agency's
deci sion under the foll ow ng circunstances:

[1]f the substantial rights of the petitioners may have
been prejudiced because the admnistrative findings,
i nferences, conclusions, or decisions are:

(1) I n vi ol ation of constitutiona
provi sions; or

(i) In excess of the statutory authority or
jurisdiction of the Conm ssioner; or

(ti1) Made upon unl awful procedure;

(iv) Affected by other error of |aw

(v) Unsupported by conpetent, material, and
substantial evidence in view of the entire
record as submtted,

(vi) Arbitrary or capricious.

8 40(4), (6). Because the parties have stipulated to the facts,
our revieww |l be limted to matters of | aw

DI SCUSSI ON

Logic dictates that our review begin with MONY's threshold

15



i ssue concerning our ability to decide the central issue in the
case relating to the proper interpretation of 8 441. MONY argues,
wi t hout reference to any authority whatsoever, that because "the
| nsurance Comm ssioner had no jurisdiction to interpret MONY's
i nsurance policy, no court (including this one) on appeal fromthe
Comm ssioner's ruling has the jurisdiction to interpret the
policy." MONY states further that our review is "narrowy
restricted to those issues that were properly before the
adm ni strative agency.” In light of the parties' express agreenent
in their stipulation before the Comm ssioner, which by its terns
was nmade binding on the parties in any petition for judicial review
of the Conm ssioner's decision, that they "desire[d] a statutory
interpretation of . . . 8§ 441," we do not see how MONY can now
argue that the correct statutory interpretation of 8 441 is not
properly before this Court.! W therefore reject MONY's attenpt
to question our ability to reach the nerits of this appeal.
.

Next, we nust conduct an analysis of the proper interpretation
of 8 441(2), which requires health insurance policies issued in
this State, including disability policies, to contain the portion
of the incontestability clause that prevents an insurer from

denying a claim for disability, as defined in the policy,

Y"Mor eover, without deciding whether such an argunment has
any legal nerit, we find that MONY waived it by expressly
requesting the Comm ssioner to interpret § 441.

16



comencing two years after the policy's effective date, on the
ground that the disease or condition causing the disability existed
prior to the issuance of the policy. Under the undisputed facts of
this case, there is no doubt that, but for MONY's inclusion of this
mandatory part of the incontestability provision, it could have
denied Ms. Holland's claim based on the scope of the policy's
coverage, which was imted to a sickness first manifesting itself
while the policy was in force. The circuit court correctly noted,
however, that the incontestability clause "clouds that result,"” and
it ultimately agreed with the Comm ssioner's finding that § 441
prohibited MONY from denying a disability claim that comrenced
after the expiration of the contestability period based on a pre-
exi sting condition, regardless of whether the condition manifested
itself prior to the effective date of the policy. MONY now
strenuously argues, as it did below, that under the circunstances
of this case, in which the policy coverage was expressly limted to
covering disabilities that first manifested thenselves while the
policy was in force, we should adopt the position taken by a
majority of other states and federal venues that recognizes an
"exist/mani fest" distinction when applying an incontestability
clause so that it is allowed to limt coverage in a manner that
excl udes pre-manifested conditions. MONY states:

[Its] position was, and is, that the definition of

'sickness,' which requires that in order to be covered a

condition nust first manifest itself while the policy is

in force, is a reasonable and appropriate definition

relating to "disability,' a definition that is consistent

17



with Section 441(2), nanely, that, after tw years, a

si ckness that exists but did not manifest prior to the

effective date of the policy is covered, but that a pre-

mani fest condition is not.
I n support of its position, MONY relies on the |anguage of § 441
that permts it to define "disability" in ternms of when a sickness
first manifests itself, cases fromother jurisdictions holding that
incontestability clauses do not prevent an insurer from defending
on the ground that the particular disability was not within policy
coverage, as well as the MA Quidelines.®® As we shall explain,
infra, particularly under the circunstances of this case, in which
MONY has stipulated that the MA has historically interpreted § 441
agai nst MONY's position, we decline MONY's invitation to recogni ze
such a distinction, and hold that MONY's incontestability clause
prevented it, after the contestability period had expired, from
denying Ms. Holland's claim for her disability, which commenced
after two years fromthe policy's inception, on the ground that her
condition first manifested itself prior to the issuance of her
policy.

We will begin our discussion by briefly exploring the history

and purpose of incontestability clauses.?®® These clauses are

typically conposed of provisions that act to limt "the anmount of

8These M A Guidelines are discussed nore fully in footnote
34, infra.

®For an in-depth analysis of the historical devel opnent of
the incontestability clause see Eric K Fosaaen, AIDS and the
I ncontestability C ause, 66 ND. L. Rev. 267, 268-84 (1990).
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time in which an insurer can contest the policy[,] . . . [a]ct[ing]
as a statute of limtations upon the grounds of contest to which it

is applicable.” Annotation, Construction of |Incontestable Jd ause

Applicable to Disability Insurance, 13 A L.R 3d 1383, 1384 (1967).

In Wschneyer v. Paul Revere Life Ins. Co., 725 F. Supp. 995 (S.D

Ind. 1989), the United States District Court for the Southern
District of Indiana undertook a thorough analysis concerning the
pur pose of incontestability clauses, expl aining:

These clauses are now required by statute in nost
states[?°] because without them insurers were apt to
deny benefits on the grounds of a pre-existing condition
years after a policy had been issued. This left
beneficiaries . . . in the untenable position of having
to do battle with powerful insurance carriers. See 7
WIiliston on Contracts 8 912.394 (3d ed. 1963) (noting
that these clauses cane from the 'early greed and
rut hl essness of the insurers' who 'too often
resisted liability stubbornly on the basis of sone
m sstatenent nmade by the insured at the tinme of applying
for the policy').

* * *

[ SJuch clauses are designed to 'require the insurer to
investigate and act with reasonable pronptness if it

wishes to deny liability on the ground of false
representation or warranty by the insured." G GCouch, 18
Couch on Insurance 8 72:2 at 283 (1983). 'It prevents an
insurer from lulling the insured, by inaction, into

fancied security during the tinme when the facts coul d be
best ascertained and proved, only to litigate them
bel atedly, possibly after the death of the insured.' 1d.
at 283-84.

20"T Al pproxi mately 47 states have enacted | egislation
requiring life, disability, and health insurance policies to
contain incontestability clauses as tools to pronote certainty
and reduce litigation." QOglesby v. Penn Mutual Life Ins. Co.,
889 F. Supp. 770, 774 (D. Del. 1995) (citations omtted).
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725 F. Supp. at 1000. On a simlar note, the New York internedi ate
appel | ate court has expl ai ned:

The legislative intent behind this clause is to safeguard
an insured fromexcessive litigation many years after a
policy has already been in force and to assure him
security in financial planning for his famly, while
providing an insurer a reasonable opportunity to
i nvestigate. The statutory schene gives the insurer two
years to conduct an investigation of facts relevant to
determning its risks; having failed to investigate, the
i nsurer cannot be heard to conplain now. After two years
the insurer may not litigate what illnesses are or are
not covered by the policy, because the purpose of the
incontestability provision is to put an end to such
[itigation.

Wiite v. Massachusetts Cas. Ins. Co., 465 N Y.S. 2d 345, 346 (N.Y.

App. Div. 1983). The Seventh Circuit has recogni zed:

The incontestability clauseis . . . '"in the nature of a
statute of limtation and repose,' . . . obliging the
insurer to investigate the insured' s nedical history
pronptly else it beconme bound by representations
contained in the insured' s application.

* * *

I ncontestability clauses do not, of course, preclude
insurers from expressly precluding coverage for | osses
arising fromparticul ar causes.

Equi table Life Assurance Soc'y of the United States v. Bell, 27

F.3d 1274, 1278-79 (7th Gr. 1994) (citations omtted). Qur Court
of Appeals has |ikewise recognized that "the purpose of
i ncontestability provisions is '"to put a checkmate upon litigation;
to prevent, after the lapse of a certain period of tinme, an
expensive resort to the courts -- expensive both fromthe point of

view of the litigants and that of the citizens of the state

Equitable Life Assurance Soc'y of the United States v. Jal owsky,
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306 Md. 257, 262-63 (1986) (citing 1A J. Appleman, lnsurance Law

and Practice 8§ 311, at 311 (rev. 1981), and Suskind v. North

Anerican Life & Cas. Co., 607 F.2d 76 (3d Cr. 1979)). See also

Beard v. Anerican Agency Life Ins. Co., 314 M. 235, 263 (1988)

(concluding that "the incontestability statute serves the
substantial public interest in protecting claimants from the
possibility of expensive litigation").

Apparently mndful of these considerations, the Maryland
incontestability clause statute, entitled "Time limt on certain
defenses; incontestability,"” consists of two mandatory cl auses
The first part restricts an insurer's ability to contest statenments
in an application for insurance two years after the policy has been
i ssued.?* § 441(1). Under the statute's second provision, which
is at issue in this case, an insurance conpany is prevented from
denying a claim for disability, as defined in the policy,
comencing two years after the policy's effective date, on the
ground that the disease or condition causing the disability existed

prior to the issuance of the policy.? § 441(2).

211t is noteworthy that prior to expiration of the two year
contestability tine period, the insurer remains free to chall enge
the accuracy of the insured' s statenents in his or her
appl i cation.

2During the two years precedi ng the commencenent of the
insured's disability, the insurer retains the right "to deny a
claimon the ground that the underlying disease or condition
exi sted before the issue date of the policy.” Bell, 27 F.3d at
1279 n. 7 (citing Keaton v. Paul Revere Life Ins. Co., 648 F. 2d
299, 304 (5th Cr. Unit B 1981) (Roney, J., concurring)).
Accordingly, if a disability starts prior to the end of the
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Al t hough there are no reported Maryl and cases addressing the
merits of MONY's attenpt to exclude pre-nmanifesting di seases and
conditions from coverage, courts from other jurisdictions have
faced this issue, resolving it inconsistently. Because these
foreign cases provide insight into the nerits of MONY's position,
we w il review sone of them

On the one hand, we are mndful that many cases have, in
essence, recognized an "exist/manifest" distinction when
interpreting simlarly worded incontestability clauses when the
policy at issue defined disability in terms of when a sickness
first manifests itself, thus allowing the insurer to exclude pre-

mani festing conditions from coverage. See, e.q9., Button v.

Connecticut CGeneral Life Ins. Co., 847 F.2d 584, 588-89 (9th Cr.),

cert. denied, 488 U S. 909 (1988) (Arizona law); Keaton v. Paul

Revere Ins. Co., 648 F.2d 299, 301-03 (5th Gr. Unit B 1981)

(CGeorgia law); Allen v. Aetna Life Ins. Co., 563 F. 2d 1240, 1241-42

(5th Cr. 1977) (Florida |aw); Massachusetts Cas. Ins. Co. V.

Forman, 516 F.2d 425, 428-30 (5th Cr. 1975), cert. denied, 424

U S 914 (1976) (Florida law); Paul Revere Life Ins. Co. v. Haas,

644 A 2d 1098, 1104-08 (N.J. 1994) (New Jersey law); Mitual Life

Ins. Co. of New York v. Hayden, 386 N.Y.S 2d 978, 981-82 (N Y. Sup.

insured's two year contestability period, but the insured either
conceals the condition or waits until two years have passed
before filing a claimfor disability, the insurer may deny
liability. Qglesby v. Penn Mutual Life Ins. Co., 889 F. Supp.
770, 778 (D. Del. 1995).
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Ct. 1976), aff'd, 401 N Y.S.2d 992 (N.Y. App. Div. 1978) (New York
law); % 13 A L.R 3d 1383 at 8§ 5(a) (collecting cases). These cases
have ultimately concluded that, despite its reference to pre-
existing illnesses and conditions, the incontestability clause
"l eaves the insurer free to exclude pre-manifesting di seases and

conditions from the policy coverage." Equitable Life Assurance

Soc'y of United States v. Bell, 27 F.3d at 1280. The Suprene Court

of New Jersey has recently suggested that such an interpretation
presently represents the majority rule on this issue, stating:

Most courts have read the |anguage in . . . [§ 441], or
simlar |anguage, [despite the passage of the contestable
period] to prohibit only rescission of the policy, not
denial of a specific claim

* * *

The majority rule is that the incontestability clause
does not provide a basis for an insured to recover for a
condition that is not covered under the policy. Most
courts have hel d that

[wW here loss is «clainmed by reason of
disability, it is necessary, under the average
policy, that the cause of such disability
arise within the policy terns and after the

Zln spite of this case, it appears that New York does not
currently follow this approach. See Mwmnarch Life Ins. Co. v.
Brown, 512 N.Y.S. 2d 99, 103 (N. Y. App. D v. 1987) (Enphasis in
original) (stating that although the Hayden court, in dicta,
approved the Forman decision to support the insurer's position
that it should be allowed to deny disability benefits for an
illness manifesting itself prior to the policy date, "to foll ow
the Forman exist-manifest distinction renders the statutorily-
mandat ed i ncontestability clause a nullity, defeating the
| egislative intent in requiring such a clause"). See also
Fi scher v. Massachusetts Cas. Ins. Co., 458 F. Supp. 939, 944
(S.D.N.Y. 1978); White v. Massachusetts Cas. Ins. Co., 465
N. Y. S. 2d at 346.
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i nsurance has been effected. This is a
condition of liability, a condition of
insurance. . . . The incontestability clause
does not apply under those circunstances, and
t here can be no recovery unless the cause of
disability arose within the tinme designat ed.

Haas, 644 A 2d at 1104, 1105 (citing 1A John A. Appleman & Jean

Appl eman, |nsurance Law and Practice § 333 at 390 (1981)).2% See

al so Keaton, 648 F.2d at 301 (stating that under the majority view,

the insurer "reserves the right to deny any claim [after the
incontestability period has run] if it is not wwthin the coverage
as stated by the policy's terns"); Forman, 516 F.2d at 428 (stating
"[t]he great weight of authority . : : holds that an
incontestability clause . . . does not deprive the insurer from
defending on the ground that the particular disability was never
within the policy coverage"). |In adopting this view, the "courts
[ general | y] enphasi ze t hat t he first portion of t he
i ncontestability clause, rendering the statenents in the insured's
application incontestable after the specified tine period, relates
solely to the validity of the policy and does not preclude the
insured fromlimting what is covered." Bell, 27 F.3d at 1280.

See, e.qg., Button, 847 F.2d at 588 (adopting the view that "the

[incontestability] clause relates to the validity of the contract
and not to the construction of policy provisions"); Keaton, 648

F.2d at 301 (finding that "after the period of incontestability has

24The Haas court went on to list the jurisdictions follow ng
the majority view, as well as those reaching a contrary result.
644 A.2d at 1105-06.
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run, the insurer is only barred fromcontesting the validity of the
policy itself . . . [but] still reserves the right to deny any
claimif it is not within the coverage as stated under the policy's
terms"); Allen, 563 F.2d at 1241 (recognizing that "[a]n
i ncont est abl e cl ause does not bar the insur[e]r from proving that
the 1 oss was not covered by the terns of the policy"); Forman, 516
F.2d at 428 (holding that "an incontestable clause in a disability
cl ause does not deprive the insurer from defending on the ground
that the particular disability was never wthin the policy

coverage"); Haas, 644 A 2d at 1104 (quoting 1A John A Appleman &

Jean Appl eman, lnsurance Law and Practice § 331 at 752 (1981))
(reasoning that "the 'better rule 1is clearly that the
incontestability clause relates only to the validity of the
contract, and should not affect in any way whatsoever the
construction of the terns thereof'"). To this effect, the late
Judge Cardozo, while Chief Judge of the New York Court of Appeals,
expl ai ned:

The provision that a policy shall be incontestable after

it has been in force during the lifetine of the insured

for a period of tw years is not a mandate as to

coverage, a definition of the hazards to be borne by the

insurer. It means only this, that wwthin the limts of

t he coverage the policy shall stand, unaffected by any

defense that it was invalid in its inception, or

thereafter becane invalid by reason of a condition
br oken.

Metropolitan Life Ins. Co. v. Conway, 169 N E. 642, 643 (1930).

Notwi t hst andi ng these decisions, this issue remains open to
significant debate. As one comrentary has not ed:
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The courts have uniformy construed incontestability
cl auses as barring a defense based upon fraud in the
application for insurance, after the specified period has
passed. There is somewhat less wuniformty on the
guestion whether the claimnmay be resisted on the ground
that the disability antedated the issuance of the policy,

however . While nost courts take the view that pre-
existing disability is a defense to coverage rather than
a 'contest,' and is thus not negated by the

incontestability clause, there is authority to the
contrary, even in situations where the clause expressly
negates the contestability of the insured's prior
condition of health.
13 AL.R3d at 1385. Indeed, a substantial mnority of the courts
faced with this question have rejected the insurer's attenpt to
exclude coverage for pre-manifesting illnesses in circunstances
simlar to those of the instant case. As one federal court

recently expl ai ned:

A growing mnority of courts have rejected . . . [the
maj ority approach] by favoring a plain nmeani ng approach
to the statutory and policy |anguage. These cases

uniformy hold that '"if an insured is not disabled for
two years after issuance of the policy, then his claim
for benefits cannot be denied on the grounds he had a
pre-existing condition.'

gl esby v. Penn Mutual Life Ins. Co., 889 F. Supp. 770, 776-77 (D

Del. 1995) (citing Wschneyer v. Paul Revere Life Ins. Co., 725 F.

Supp. at 1001) (other citations omtted). As noted by the gl esby
court, these cases often reach this result on the basis of
principles of statutory and insurance policy construction. For

instance, in Equitable Life Assurance Soc'y of the United States v.

Bell, the Seventh Circuit held that, wunder Indiana law a

statutorily required incontestability clause, worded simlarly to
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the clause in the instant case,?® barred "the insurer from
attenpting to exclude coverage for |losses attributed to pre-
mani festing diseases and conditions" after the contestability
period had expired. 27 F.3d at 1282. Bell is particularly
not ewort hy because there, the insurer, as MONY does here, proposed
the same reading of pre-existing "to include only those diseases
and conditions that, although they existed before the policy becane
effective, did not nmanifest thenselves." Id. at 1280. In
rejecting the insurer's position, the Bell court noted that
al t hough this question "has sharply divided the courts,” the cases
finding for the insurer uniformy enphasize that the first portion
of the incontestability clause, dealing with the insurer's ability
to contest a statenment in the insured's application, "relates
solely to the validity of the policy and does not preclude the
insurer fromlimting what is covered.”" [d. After indicating that
it agreed with this interpretation of the "initial provision of the
i ncontestability clause,” the Seventh Crcuit stressed that few of
the cases finding for the insurer have addressed the second portion
of the incontestability clause, "which bars the denial of coverage

on the ground of pre-existence."? |d. at 1281. The court then

2The policy at issue also provided that the insurer would
pay benefits for sicknesses, which were defined as a "sickness or
di sease which first manifests itself while the policy is in
force." 27 F.3d at 1276.

26The Bell court acknow edged that the Fifth Crcuit in
Forman did address this portion of the incontestability cl ause,
reasoni ng that, when other terns in the policy exclude coverage

27



focused on this part of the clause, expl aining:

As wth any other contractual provision, we nust accord
[this portion of] the |anguage of the statutorily
mandated . . . [incontestability clause] its plain and
ordinary neaning. This provision states in no uncertain
terns that after two years, no disability claimshall be
denied on the ground that the wunderlying disease or
condition 'existed before the policy becanme effective.
As we have suggested, the term ' 'exist' in its ordinary
sense refers broadly to a state of being, wthout

reservation as to ot her qualities, i ncl udi ng
mani f est ati on. [ Monarch Life Ins. Co. v.]Brown, 512
N.Y.S. 2d at 103. Thus, in the absence of any

clarification in the clause, we believe it is nost
natural ly understood to include any pre-existing disease
or condition, regardless of whether it manifested prior
to the policy date. |1d.

* * *

To insert into the clause a limtation to a di sease or
condi tion which existed but did not manifest prior to the
effective date of the policy would be to evade the
mandate of the | egislature, and that we cannot sustain.

27 F.3d at 1281-82 (other citations omtted).?
Also relying on "the plain nmeaning approach to the statutory

policy and |anguage,” a federal district court in Wschneyer v.

Paul Revere Life Ins. Co. concluded that, under Indiana law "if

for pre-manifesting conditions, the provisions barring denials
for pre-existing conditions are rendered a nullity. The Bel
court, however, concluded that this rational e was not persuasive,
instead opting to give weight to the plain and ordi nary neani ng
of this portion of the incontestability clause. Bell, 27 F.3d at
1281.

2IAs MONY points out, in Bell, unlike the present situation,
the insurer failed to obtain the required approval fromthe
| ndi ana Comm ssi oner of Insurance to nodify its policy to conform
to the statute. 27 F.3d at 1282-83. W do not, however, see how
this distinction dimnishes the value of the Bell decision.
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t he pl ai n, unanbi guous | anguage [of the incontestability clause?]

is followed," pre-existing conditions could not be used as a
defense by the insurance conpany if the insured did not becone
di sabled within two years. 725 F. Supp. at 1003. In explaining
its decision, the court stated:

[Blreaking this [incontestability] clause down into its
sequential steps reveals the foll ow ng:

1. If an insured files a <claim for
di sability;

2. And, if that disability began after two
years fromthe date of issue;

3. Then the insurer cannot deny the claim
because of a pre-existing condition.

Contrary to what sonme courts have concl uded, this clause
very clearly states that pre-existing conditions cannot
be used to deny a claim after two years, unless the
[i nsured] becane di sabled during those two years.

ld. (Enphasis in original). The Wschneyer court opined further

that the policy's definition of disability in ternms of a sickness
mani festing itself after the issuance of the policy was

in direct conflict wwth the mandate of the |egislature

once two years has passed. . . . [NJowhere is the word .
.. 'manifest' wused in this section of the «clause
mandated by the . . . legislature. Rather, . . . the

term'manifest' is injected into the policy el sewhere by
the insurer.

As other courts have found, . . . to allow coverage
provisions of a policy to prevail over the statutorily
required clauses is to thwart the nandate of the
| egislature. As one federal district court has noted,
clauses in policies that seek to exclude pre-existing
conditions attenpt 'to nullify the protection of the

28The incontestability clause, as well as the definitions of
di sability and sickness, at issue in Wschneyer, contained al nost
identical |language as is present in the instant case.
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i ncont establ e cl ause by excluding fromcoverage illness
which manifests itself before the policy is issued.'’
Fi scher v. Massachusetts Casualty Ins. Co., 458 F. Supp.
939, 945 (D. D.C. [sic] 1978). Such coverage provisions
controvert the statutorily inposed incontestable clauses
and thus cannot be considered where no disability is
shown to have existed during the two-year period. |d. at
945.

725 F. Supp. at 1003-04 (other citations omtted).

Li kewi se, the United States District Court for the D strict of
Del aware rejected an insurance's conpany's attenpt to void coverage
under a disability insurance policy?® for a disability occurring
outside of the two year incontestable period and arising from a
condition known to the insured prior to the issuance of his policy,
but not disclosed on his application, on the theory that the
policy, as witten, did not cover a claimfor a disability arising
froma sickness that first manifested itself prior to the issuance

of the policy. Qglesby v. Penn Miutual Life Ins. Co., 889 F. Supp.

at 772. The (gl esby court began its analysis by broadly discussing
incontestability clauses, noting that

provisions relating to msrepresentations by the insured
only prohibit contests as to the validity of the policy;
they 'do not prohibit contests which seek to establish
that the event which has occurred was outside the risk
assunmed by the policy.'

ld. at 775 (citations omtted). After surveying the conflicting

2The policy at issue was subject to Del aware | aw which
required such policies to contain a simlarly worded
incontestability clause as is contained in Ms. Holland' s policy.
The policy also defined disability in terns of when a sickness
"which first nmakes itself known while th[e] policy was in force."
889 F. Supp. at 773.
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cases regarding whether an insurer is able to exclude coverage for
pre-mani festing illnesses, despite the statutorily required
provision prohibiting a denial of coverage for pre-existing
illnesses after two years, the (gl esby court focused upon relevant
Del aware principles of statutory and contractual interpretation,
stating:

Del aware | aw mandates that clear |anguage in an insurance
policy should be given its ordinary and usual neaning.

The . . . [policy at issue] clearly establishes its
contractual boundaries by defining coverage for 'any
sickness that first makes itself known while the policy
is in force.' Pursuant to legislative nandate, the
policy also sets forth what the policy does not cover, by
way of an incontestability provision relating to what is
excl uded under the policy. The provision distinguishes
between disabilities starting within two years of the
i ssuance of the policy, and after two years fromissuance
of the policy. . . . [I]f, after nore than two years
after the policy issued, a disability arises froma pre-
exi sting condition not specifically excluded, then it is
cover ed.

This 'plain nmeaning' interpretation of the policy is
supported by exam nation of the corresponding statutory
| anguage in the Del anare Code, which provides in rel evant
part that

"No claimfor loss incurred as disability .
commencing 2 years fromthe date of issue of
this policy shall be . . . denied on the
ground that a disease or physical condition
not excluded from coverage by nane or specific
description . . . had existed prior to the
effective date of coverage of this policy.'

18 Del.C. 8§ 3306(a)(2). The clear inport of both the
statutory and policy provisions [which clearly establish
contractual boundaries by defining coverage for "any
sickness that first makes itself known while the policy
isin force"] is that "if an insured is not disabled for
two years after issuance of the policy, then his claim
for benefits cannot be denied on the grounds that he had
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a pre-existing condition.' W schneyer v. Paul Revere
Life Ins. Co., 725 F. Supp. 995, 1001 (S.D.Ind.1989). The
statute requires an unequivocal prom se by the insurer
that that after two years, 'no disability claimshall be
denied on the ground that the wunderlying disease or
condition 'existed before the policy becane effective.'’

See Equitable Life Assurance Soc'y v. Bell, 27 F.3d at
1282 (construing substantially identical statute). The
statute speaks plainly in terns of 'existing,' not

"mani festing' (or first making itself known); the term

"exist' ordinarily refers to a state of being, wthout

qualification as to other qualities, such as

mani festation. [d. Consequently, in the absence of such

a distinction by the |egislature, one nust concl ude that

the Delaware |egislature intended that a pre-existing

condition includes those both known and unknown to the

insured prior to the policy date. See id.
889 F. Supp. at 777-78 (other citations omtted) (Enphasis in
original).?3

W find the reasoning set forth by the Seventh Circuit, as
well as the federal district courts in Delaware and |Indiana,
persuasive and consistent with Miryland's well-settled rules
concerning the construction of insurance policies and statutes. As

we recognized in Progressive Cas. Ins. Co. v. Dunn, 106 M. App.

520 (1995), the rules governing the construction of insurance
policies are as foll ows:

In the interpretation of the neaning of an insurance
contract, we accord a word its wusual, ordinary and
accepted neaning unless there is evidence that the
parties intended to enploy it in a special or technical

%For a sanpling of other cases refusing to recognize an
"exi st/ mani fest" distinction see Provident Life and Accident Ins.
Co. v. Altman, 795 F. Supp. 216, 222-23 (E.D. Mch. 1992)
(Mchigan law); Mnarch Life Ins. Co. v. Brown, 512 N.Y.S. 2d 99,
103 (N. Y. App. Div. 1987) (New York law); Taylor v. Metropolitan
Life Ins. Co., 214 A 2d 109, 114-15 (N. H 1965) (New Hanpshire
law). See also 13 A L.R 3d 1383 at § 5(b).
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sense. (Ctation omtted.) Maryland does not followthe
rule, adopted in many jurisdictions, that an insurance
policy is to be construed nost strongly against the
i nsurer. Rat her, followng the rule applicable to the
construction of contracts generally, we hold that the
intention of the parties is to be ascertained if
reasonably possible fromthe policy as a whole. In the
event of an anbiguity, however, extrinsic and parol
evi dence may be consi dered. If no extrinsic or paro
evidence is introduced, or if the anbiguity remains after
consi deration of extrinsic or parol evidence that is
introduced, it will be construed against the insurer as
drafter of the instrunent.

Id. at 528-29 (quoting Cheney v. Bell National Life, 315 Md. 761

766-67 (1989)). The Court of Appeals has explained that the
determnation of "the intention of the parties to the insurance
contract . . . is the point of the whole analysis." Pacific

| ndemnity Co. v. Interstate Fire & Cas. Co., 302 M. 383, 388

(1985) (citations omtted). To this effect, Chief Judge WI ner
noted in Dunn, that the first directive under the analysis of an
i nsurance policy "is to give words their wusual, ordinary, and
accepted neaning . . . the test for doing so is to determ ne 'what
meani ng a reasonably prudent |ayperson would attach to the tern
[and in doing so] resort to dictionary definitions is

appropriate.” 106 Md. App. at 529 (quoting Pacific Indemity Co.

V. Interstate Fire & Cas. Co., 302 Md. at 388).

Applying these principles, we look first to the |anguage of
the clause at issue, which provides:

W may not reduce or turn down any claim for |oss

incurred [or] Disability [as defined in the policy]

starting after two years from the Policy Date on the
grounds that a disease or physical condition existed
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prior to the Policy Date, unless that disease or physical
condition is excluded from coverage by nane or specific
condi ti on.
(Enphasis added). This clause is phrased in terns of whether a
di sease or physical condition "existed prior to" the inception of
the policy, with no reference to conditions that nerely manifested
t hensel ves. Wbster's Dictionary defines the primry sense of the

term"exist" broadly in ternms of "to have real being." Webster's

Tenth New Collegiate Dictionary 407 (1993). O her courts have

recogni zed that, in the absence of clarification, the ordinary
meani ng of "exist" refers broadly to a state of being, wthout
reservation as to other qualities, including manifestation. See

Bell, 27 F.3d at 1281; gl esby, 889 F. Supp. at 777; Monarch Life

Ins. Co. v. Brown, 512 N.Y.S. 2d 99, 103 (N Y. App. Dv. 1987).

Wth these definitions in mnd, we feel that a reasonabl e person
reading this clause, or its equivalent in 8§ 441(2),3 and giving the
terms their ordinary neanings would conclude that, after the
expiration of the incontestability period, no disability claimthat
was not specifically excluded by nane or specific description,
comrenci ng two years after the policy's inception could be denied
on the ground that the underlying disease or condition existed

before the policy becane effective, regardless of whether it

31Because the | anguage of 8§ 441(2) is alnobst identical to
t he disputed | anguage in Ms. Holland's incontestability clause,
our interpretation of this clause is also applicable to the
statute.
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mani fested itself prior to the policy date. 32

Because our analysis concerns a statutorily required
provision, rules of statutory construction nust al so be referenced.
Under these principles, "[when construing a statute, our governi ng
principle nmust be the Legislature's intent because, as [the Court
of Appeals has] . . . consistently stated, the cardinal rule in
statutory construction is to effectuate the Legislature' s broad

goal or purpose.” Arnstead v. State, 342 MJI. 38, 56 (1996) (citing

Gargliano v. State, 334 M. 428, 435 (1994)). "I'n our quest to
di scern legislative intent, we construe the statute as a whole and

interpret the words of the statute according to their natural and

commonl y understood neaning." Parrison v. State, 335 Md. 554, 559
(1994) (citations omtted). In doing so, "each word . . . [is]
given its ordinary and popul arly understood neaning." Fish Mrket

Nom nee Corp. v. GAA ., lInc., 337 Ml. 1, 8 (1994) (citation

omtted). If the "language is clearly consistent with the apparent
pur pose of the statute and the result is not absurd, no further

research is required.” Lincoln Nat'l Life Ins. Co. v. lnsurance

Comm ssi oner, 328 MJ. 65, 82 (1992) (citation omtted).

As the cases make clear, the purpose behind this statutorily

%2Both parties cite to Mutual of Omaha v. Goldfinger, 254
Ml. 272 (1969) to support their respective positions regarding
the nerits of recognizing an "exist/manifest" distinction when
interpreting an incontestability clause. Because this case did
not involve an incontestability clause, we do not feel that it
affects our limted holding in this case pertaining to the
recognition of an "exist/manifest"” distinction under the
circunstances of this case.
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mandat ed i ncontestability clause is to prevent a claimnt, after
t he passage of two years follow ng the inception of an insurance
policy, from the possibility of facing expensive litigation
concerning his or her claimfor benefits on the grounds of a pre-
exi sting condition. In apparent agreenment with this purpose,
Section 441(2) states:

No claimfor loss incurred or disability (as defined in

the policy) comencing after two years fromthe date of

issue of this policy shall be reduced or denied on the

ground that a disease or physical condition not excluded

from coverage by nanme or specific description effective

on the date of |oss had existed prior to the effective

date of coverage of this policy.
As we concluded, supra, a reasonable reading of these words woul d
result in the conclusion that, after the incontestability period
expired, the insurer could not deny a claimfor a disability that
comenced two years after the policy's inception, irrespective of
whet her the condition manifested itself before the inception of the
policy. Because this interpretation of the statutory |anguage is
clearly consistent with the apparent purpose of the statute, we are
satisfied that the legislature did not intend that an
"exist/mani fest" distinction, enabling an insurer to institute
[itigation concerning coverage of pre-existing conditions after the
expiration of the two year contestability period, be read into the
statute.

We cannot agree with MONY's suggestion that because § 441(2)
expressly allowed it to define the term"disability" it should be

permtted to define the termin a manner that effectively renders
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the cl ause neani ngless. As recognized by the Seventh Crcuit,

[b]y . . . pointing out the definitional differences
between terns that are statutorily required [by the
incontestability clause], and terns which are inserted
into the contract at the behest of the insurer, [the
insurer] ‘'attenpts to nullify the protection of the
i ncont establ e cl ause by excluding fromcoverage illness
which manifests itself before the policy is issued.'
Fi scher v. Massachusetts Cas. Ins. Co., 458 F. Supp. 939,
945 (S.D.N. Y. 1978). Such an interpretation would
controvert the statutorily inposed incontestability
clause, and reduce its protection below that which was
mandat ed by the | egislature.

Bell, 27 F.3d at 1282 (other citations omtted). See also (gl esby,

889 F. Supp. at 778, Wschneyer, 725 F. Supp. at 1003-04.

Following this rationale, we will not allow MONY to rewite 8§
441(2), which is clearly phrased in terns of "existing," not
"mani fested,” in a manner that, after the expiration of the
incontestability clause, limts the statute's force to di seases or
conditions that exist but did not manifest thenselves before the
inception of the policy in direct contravention of the purpose of
t he cl ause. 33

Bol stering our conclusion that Miryland should not, in the

3In reaching this conclusion, we are cogni zant of the
"recogni zed rule of construction that a contract nust be
construed in its entirety and, if reasonably possible, effect
nmust be given to each clause or phrase so that a court does not
cast out or disregard a neaningful part of the witing." Bausch
& Lonb Inc. v. Uica Mitual Ins. Co., 330 Mi. 758, 782 (1993)
(citing Dahl v. Brunsw ck Corp., 277 Ml. 471, 478-79 (1976);
Sagner v. d enangus Farns, 234 Md. 156, 167 (1964)). W feel
however, that the clear neaning of the statutorily inposed
| anguage of § 441(2), as well as the purpose of the statute, nake
it inmpossible to give full effect to MONY's definitions of
disability and sickness.
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instant case, adopt an "exist/manifest" distinction is the
stipulation reached by the parties. Specifically, the parties
stipulated that the M A has historically interpreted 8 441 agai nst
MONY' s posi tion, agreeing:

The Maryland Insurance Admnistration . . . has
historically interpreted MD. ANN. CODE, art. 48A, § 441
to prohibit an insurance conpany from denying or reducing
a claimafter two years fromthe effective date of the
policy because the sickness causing the loss or claim
mani fested itself prior to the effective date of the

policy.
Al t hough the basis for this stipulation is not as clear as it could
be in the record, there is sonme support for it in the Maryland
| nsurance Quidelines ("the Cuidelines"), which were attached to the
stipulation.®* The comment to Guideline 4 provides:

4.3.1 Comment. Many health insurance policies
exclude liability which arises from a condition first
mani festing itself prior to the effective date of
coverage. The insurer's right to deny liability on the
ground of prior origin is |limted by law to the first
one, two or three policy years, depending on applicable
| aw or the provisions of the contract if nore favorable.

Qui deline 5.3 states:

5.3 Prior Oigin Defense Limted. Information reveal ed
on the application nmay cause the policy to be ridered or
endorsed to exclude liability for a preexisting
condi ti on. QO herwi se, the insurer may not use the
defense of prior origin in connection with a claim based
on such preexisting condition unless there are other
unadm tted details which clearly nmake the condition of

34These Quidelines, entitled "Underwiting of Health
| nsurance Policies," were "issued in accordance with Sections 374
and 26 of Article 48A of the Annotated Code of Maryland and are
designed for the protection of the public in the purchase of
health insurance policies." They were nmade applicable to al
health insurers, effective 1 August 1970.
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materially greater underwiting significance than is

shown in the application or than which [sic] reasonable

eval uati on woul d have suggest ed.
Fi nding that these particular guidelines could provide sufficient
support for the parties' stipulation regarding the historical
interpretation of § 441,% we will not now question the substance
of this agreenment that was expressly made applicable to this
appeal . 3¢

As to the appropriate weight that we should now give to the
parties’ express agreenment that the MA has historically

interpreted 8 441 against MONY's position, we |look to Magan V.

Medical Miutual Liability Ins. Soc'y of Miryland, 331 M. 535

(1993), for guidance, wherein the Court of Appeals explained:

[Where the words of a statute |eave room for
interpretation as to its nmeaning, we wll ordinarily give
some wei ght to the construction given the statute by the
agency responsible for admnistering it. The degree of
weight to be given an admnistrative interpretation
varies according to a nunber of factors, including
whet her the interpretation has resulted in a contested
adversary proceedi ng or rul e-maki ng process, whether the
interpretation has been publicly established, and the
consi st ency and | ength of t he adm ni strative

3%As MONY points out, there are sections found in the
Qui delines that could be construed to support its position. The
mere exi stence of conflicting guidelines, however, will not now
be used to question the nmerits of the parties' already agreed
upon historical interpretation of § 441.

%At oral argunent before this Court, MONY's counsel argued
for the first time, wthout any support whatsoever, that the
stipulation concerning the historical interpretation of 8§ 441 was
wrong, and asserted that MONY was msled into agreeing to it.
Because such a contention, having been raised for the first tine
on appeal, was not properly preserved for appellate review, it
w Il not be addressed. See MI. Rule 8-131(a).
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interpretation or practice.
Id. at 546 (citations omtted). Al though the first factor
regarding whether the MA' s interpretation has resulted in a
contested adversary proceedi ng or rul e-nmaki ng process is apparently
not satisfied in this case, a reading of the stipulation reveals
that the MA s interpretation appears to be publicly established,
| ong-standi ng, and well known in the insurance industry (at |east
anong those insurers electing legitimtely to do business in
Maryl and), and is therefore entitled to receive sone weight.
Accordingly, we will utilize this portion of the stipulation, which
is consistent with our rationale, as further support for our
conclusion that in the present case, once the contestability period
expired, 8 441(2) barred MONY fromattenpting to exclude coverage
for losses attributed to pre-nmanifesting di seases and conditions.

1. &1V

Havi ng determ ned that, under the proper interpretation of §
441, MONY could not deny Ms. Holland's claim for her disability
that commenced after the contestability period expired, on the
ground that her condition manifested itself prior to the inception
of the policy, we nust determ ne whether the | ower court correctly
found that MONY was not required to pay Ms. Holl and benefits under
her policy. The Conm ssioner contends that MONY is obligated to
pay Ms. Holland's claimby virtue of the stipulation entered into
at the admnistrative proceeding. W agree.

Stipulation no. 25 provides:

40



In the event the Insurance Conmm ssioner affirnms the

Decenber 14, 1993, Notice and Order, MONY agrees not to

deny paynent for the claimat issue on the ground that

the Insured' s condition of Acute and Chronic Anxiety with

Panic Attacks first manifested itself prior to the

effective date of the Policy, and, the MA agrees not to

hold that MONY's initial declination was a 8230A(c)(2)

vi ol ati on. This agreenment, however, wll in no way

i npede either Party's right to an appeal nor MONY's right

to request a Stay from the court on the disability

paynments pendi ng the outcone of the appeal.

As indicated, supra, MONY and the MA entered into the
stipulation before the Comm ssioner in order to obtain a "statutory
interpretation of . . . 8 441," and agreed that this purpose would
remain in effect during any appeal arising fromthe Conm ssioner's
interpretation. In stipulation no. 25, the parties agreed further
that if the Comnm ssioner affirmed the MA s order interpreting 8
441 against MONY's position that MONY woul d not deny paynent for
the claim at issue on the ground that Ms. Holland's disability
mani fested itself prior to the effective date of the policy. In
fact, the parties agreed that the only ground that MONY gave Ms.
Hol l and in support of its denial of her claim was based on its
interpretation of 8§ 441.% Fromthis, we believe that it logically
follows that, under the stipulation, MONY effectively agreed to pay
Ms. Holland's claimin accordance with the terns of her policy if

t he Associate Conmssioner's interpretation of §8 441 agai nst MONY's

3’As we indicated in footnote 8, supra, this portion of the
stipulation is supported by the correspondence that MONY sent to
Ms. Hol | and.
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position was affirned.®® Accordingly, the circuit court was correct
inits prelimnary finding that, once the interpretation of 8§ 441
against MONY's position was affirned, the first sentence of
stipulation no. 25 would have required MONY to pay Ms. Holland's
claim

The circuit court then went on to find that the second
sentence of stipulation no. 25, which gave either party the right
t o appeal any decision of the Comm ssioner, as well as giving MONY
the right to request a stay from the court on the disability
paynents pendi ng the outcone of the appeal, "nuddl ed" the otherw se
clear result. Qur reading of the stipulation as a whole, however,
yields a different interpretation of this sentence. Gven that the
pur pose behind the stipulation was to determne the correct
interpretation of 8§ 441, and, as we concluded, supra, MONY
effectively agreed to pay Ms. Holland's claimif the Associate
Conmm ssioner's interpretation of 8 441 against its position was
affirmed, we feel that the |anguage of the second sentence nerely
gave MONY the |imted right to refuse paynent of the claimif the
interpretation of 8 441 was overturned in the course of any
judicial review of the Associate Comm ssioner's deci sion. As a

result, as long as our interpretation of 8 441 stands, MONY cannot

%W note that we do not see any nerit in MONY's clai mthat
there is a dispute concerning the full neaning of the
stipulation. There is, therefore, no nerit to MONY's argunent
that we "cannot resolve . . . [a dispute concerning the
interpretation of the Stipulation] as the case is presently
postured. ™
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under its agreenent refuse to pay Ms. Holland' s claimon the ground
that her condition manifested itself prior to the issuance of her
policy.

Based on our conclusion, supra, that subject to any further
reviewon the limted issue of the correct interpretation of § 441,
MONY must pay Ms. Holland's claimin accordance with the terns of
her policy, it is not necessary to address the nerits of whether
there were any technical violations of the insurance code commtted

by MONY.

JUDGMVENT OF THE CI RCUI T COURT FOR
BALTI MORE CI TY AFFI RVED | N PART AND
REVERSED IN PART IN ACCORDANCE WTH THI'S
OPINION, COSTS TO BE PAID BY APPELLEE
( CROSS- APPELLANT) .
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