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This is an appeal from an order of the Circuit Court for
Prince George’s County, dismssing a conplaint filed by
appel l ant, Intercom Systens Corporation, against appellee, Bel
Atlantic of Maryland, Inc. (“Bell Atlantic”), for tortious
interference with contract or economic relations,! negligence,
and breach of contract. That dismssal, the circuit court

declared, was conpelled by this Court’s holding in Bits *“N
Bytes v. C&P Tel ephone, 97 M. App. 557 (1993), that the Public

Service Conmi ssion Act (“Act”), now the Public Uility Conpanies
Article (PUC)of the Maryland Code, ? provides an exclusive renedy
for such clains before the Public Service Comm ssion
(“Comm ssion” or “PSC’). The circuit court’s reliance on that
case was appropriate and the result it reached, wunder that

deci si on, correct.

1 In its brief, appellant states that “Count 1" of its conplaint is

incorrectly titled “Interference with Contract Relations,” when it should have
read, “Interference with Economic Relations.” This error does not defeat its
claim appellant asserts, because, regardless of howit is captioned, that count
al l eges the elenments that constitute such a claim To avoi d confusion, however,
we have conbi ned the two designations and refer to that count in this opinion as
“Interference with economic or contract relations.”

2\i. Code Ann., (1998), Pub. Util. Cos. Art., §§ 1-101 to 13-207



Nonet heless, in light of the decision of the Court of
Appeals in Zappone v. Liberty Life, 349 M. 45 (1998), we now
conclude that the renmedy provided by that Act is primary and not
excl usi ve. Accordingly, we shall reverse the judgenent of the
circuit court and, to the extent that our decision in Bits “N
Bytes is inconsistent wth this opinion, we overrule that
deci si on.

Backgr ound

Appel lant, Intercom Systens Corporation, was an internet
service provider that conducted business in dinton, Maryland.
As an internet service provider, appellant was entirely
dependent on | ocal phone access service to conduct its business.
That service was provided by Bell Atlantic, the |ocal exchange
carrier for the Cinton area. Among ot her things, appellant
relied on Bell Atlantic to provide it with regular telephone
service, Centrex lines, a 56K data link, and high speed circuits
such as frane relay and T-1 circuits.

Growing increasingly dissatisfied with the quality of the
services provided by Bell Atlantic and unhappy with the seem ng
unwi I lingness of Bell Atlantic to provide other services

requested, appellant began filing conplaints with the Public



Servi ce Conm ssi on. The Conmmi ssion is “an independent unit in
t he Executive Branch of State Government.” PUC § 2-101. Its
function is to “supervise and regulate the public service
conmpani es,” PUC 8§ 2-113, such as Bell Atlantic, pursuant to the
Public Utility Conpanies Act.

On  February 16, 1995, appellant, then Intercom Mcro
Systens, |odged seven informal conplaints against Bell Atlantic
in aletter to Frank Fulton, Director of the Consumer Assistance
and Public Affairs Ofice of the Conm ssion. In that letter,
appellant principally clained that Bell Atlantic: 1) provided
t el ephone l'ines t hat repeatedly mal f uncti oned, t her eby
interrupting appellant’s service to its custoners; 2) re-routed
appellant’ s tel ephone voice line to one of its conpetitors; and
3) refused to provide certain services ordered by appellant,
such as “renpte access telephone nunbers,”® despite providing
the sane services to appellant’s conpetitors.

In response to these conplaints, Fulton conducted an
i nf or mal i nvestigation. At t he concl usi on of t hat
investigation, in a letter to appellant, dated August 31, 1995,

Ful ton stated that he had held two conferences with the parties,

3Such tel ephone nunbers would provide appellant’s custoners, who are
outside the local dialing district, with a |ocal nunber for calling appellant.



and that in response Bell Atlantic had agreed to “construct and
install the hardware needed to expand [appellant’s] system” He
further stated that the investigation was now conplete and that
it appeared that “these last efforts [by Bell Atlantic] would
resolve the problem?” He then concluded that letter by
i nform ng appellant that it could appeal his findings by “filing
a Formal Conplaint wth the Public Service Comm ssion pursuant
to Code of Maryland Regulations (COVAR) 20.32.01.04M and
20.07.03.04.” Instead, appellant sent a letter to Fulton, dated
Sept ember 28, 1995, stating that “[t]he Public Service
Comm ssion has fulfilled every fair aspect of this conplaint.”
Nonet hel ess, appellant’s problems with Bell Atl antic
per si st ed. From January 7, 1997, through February 24, 1997,
appellant submitted to the Commission nine “filings” which
consi sted of sixteen different conplaints against Bell Atlantic.
In those conplaints, appellant alleged, anong other things, that
Bell Atlantic: 1) had refused to provide new tel ephone service;
2) had nmaliciously disrupted appellant’s tel ephone service; 3)
had refused to repair broken facilities for appellant; 4) had
over-billed and incorrectly billed appellant for services

rendered; 5) had refused to list appellant in both the 411



I nformation Directory and the Business Wlite Pages directory;
and 6) had given preferential treatment to appellant’s
conpetitors. According to appellant, Bell Atlantic’ s conduct
constituted an “intentional and inproper interference with the
busi ness expectations of appellant and its custoners,” and was
part of a deliberate attenpt to put appellant, a conpetitor of
a subsidiary of Bell Atlantic’s, out of business.

A second informal investigation by Fulton ensued. |t
culmnated in the issuance of a final letter by Fulton, dated
April 11, 1997, reviewing each of appellant’s allegations.
Anmong other things, that letter indicated that on four occasions
Bell Atlantic had agreed that it had overbilled or issued
incorrect bills to appellant and, as a result, it had applied
the following credits to appellant’s accounts: $1, 477. 33,
$1,709.11, $408.00, and $1, 754. 34, Not wi t hst andi ng t hese
di screpanci es, Fulton concluded his letter with a statenent that
he did “NOT believe that [Bell Atlantic had] failed to act in
good faith with the custonmer” and that it “ha[d] NOT violated
any of its Conmm ssion-approved tariffs” (enphasis in original).
He then inforned appellant once again that it could appeal his

findings by filing a formal conplaint with the Conm ssi on.



Five days later, on April 16, 1997, appellant filed a
| awsuit against Bell Atlantic in the Crcuit Court for Prince
CGeorge’s County, alleging tortious interference with contract
rel ati ons, negligence, and breach of contract.? The di sm ssal
of that conplaint lies at the core of this appeal.

Ni ne days after that, on April 25, 1997, appellant filed a
formal conplaint with the Commssion and re-submtted the
si xteen conplaints it had previously filed. Appel I ant’ s case

was assigned to a hearing examner, pursuant to PUC § 3-104.°

“At the hearing on Bell Atlantic’s motion to dismiss this conplaint,
appel lant’s counsel stated that the conplaint was filed before adninistrative
remedi es were exhausted because he was concerned about the statute of
limtations.

SSection 3-104 provides, in part:

(b) Conduct of proceedings. — (1) The Conmission, a
conmi ssioner, or a hearing examiner nmay conduct
hearings, examne wtnesses, admnister oaths, and
perform any other acts necessary to the conduct of
pr oceedi ngs.

(d) Del egation. — (1) The Conm ssion nay del egate to a
conmi ssioner or to a hearing examner the authority to
conduct a proceeding that is within the Comrssion’s
jurisdiction.

(2) In a delegated proceeding, the comm ssioner or
heari ng exami ner shall:

(i) ~conduct the hearing and any other
proceedi ng that the comm ssioner or hearing
exam ner consi ders necessary; and

(ii) file wth the Comission, and



Wile the formal investigation was pending, appellant added a
seventeenth conplaint, alleging that Bell Atlantic’ s conduct was
designed to benefit “Bell Atlantic Internet Solutions, Inc,” a
subsidiary of Bell Atlantic that, l|ike appellant, is in the
busi ness of providing internet service to the public.

In this latest conplaint, appellant requested conpensatory

and punitive damages for Bell Atlantic’'s “deliberate and
mal i ci ous” conduct. After discovery was concluded, Bel
Atlantic filed a “Mtion for Summary Dismssal.” On Decenber

23, 1999, the hearing examner issued a twenty-four page

proposed order, granting Bell Atlantic’s notion. In that
order, the examner sunmarized Bell Atlantic’s position as
fol |l ows:

Bell Atlantic clains that in all of the

conplaints, it has wundertaken corrective

action. Thus, where a conplaint was nade as

to an over-billing, credit has been granted,

where a conplaint was nmade that services
were not provided, those services have now
been provided; and when a conplaint was made
that actions were inpacting negatively on a
client of [appellant], those actions have
ceased.

simul taneously serve on all parties, a
proposed order and findings of fact.



The hearing exam ner then concluded, “In reviewng all [of
appellant’s] conplaints, it is clear that [Bell Atlantic] has
responded to each conplaint, and any action taken has properly
resolved the conplaint . . . [and] there is no further action
that needs to be taken by [Bell Atlantic], consistent with the
tariffs, to satisfy any [of appellant’s] conplaints.”

Before dismssing appellant’s conplaints, however, the
hearing examner noted that “[t]he crux of what [appellant]
clains should be renedied involves an alleged pattern, ongoing
schene, or wllful course of conduct by [Bell Atlantic] designed
to destroy the business of [appellant].” It is “entirely

under st andabl e,” the exam ner surm sed, that appellant drew this
concl usion based on Bell Atlantic’s conduct. He observed that
Bell Atlantic is a “sophisticated conpany with technol ogi cal and
managenent systens in place to provide reliable service to its
custonmers” and that the “cunulative affect [sic] of the actions
described in [appellant’s] conplaints <certainly belie the
standard of reliability expected of Bell Atlantic.” He

concl uded, “Ti]jt is, i ndeed, very troublesone that this

successi on of problens has occurred. Mreover, it is reasonably



foreseeable that the repeated problens could and probably did
have serious econonic consequences [for appellant].”

(bserving, however, that appellant’s “claim for economc
damage seeks to obtain a remedy that is beyond the boundary of
the tariffs or the Commssion’s statutory authority,” the
exam ner granted Bell Atlantic’'s notion for summary dism ssal

That order becane final on January 25, 2000. Thereafter,
appellant filed a petition for judicial review in the Crcuit
Court for Prince George’s County. That petition is still
pendi ng.

As noted earlier, the conplaint filed by appellant in the
circuit court consisted of three counts: tortious interference
with economc or contract relations, negligence, and breach of
contract. In support of its claimof tortious interference with
economc or contract relations, appellant alleged that Bel
Atlantic, “either directly or through a subsidiary, is a direct
conpetitor of [appellant] in providing Internet access to the
general public.” Because it is a conpetitor of appellant, it
has, according to appellant, intentionally 1) failed to pronptly
provide new or additional circuits, 2) provided circuits that

repeatedly failed, or were of low quality, 3) incorrectly billed



or otherwi se charged appellant higher prices than appellant’s
conpetitors, 4) failed to provide appellant with circuits, while
pronptly providing circuits for appellant’s conpetitors, 5)
rerouted or forwarded appellant’s voice lines to conpetitors,

and 6) refused to list appellant in the Wite Pages or in its

411 Information Directory |listings. Furthernore, appell ant
alleged that Bell Atlantic’'s actions were intended to harm
appel lant and “done with evil notive, ill will.” Consequently,

it demanded conpensatory and punitive danmages.

On May 23, 1997, Bell Atlantic filed a nmotion to dismss
appellant’s conplaint for failure to state a claim upon which
relief can be granted. |In support of that notion, Bell Atlantic
asserted that appellant had filed conplaints with the PSC
al l eging the sane conduct conplained of in its lawsuit and that,
“[t]herefore, under the doctrine of exhaustion of admnistrative
remedi es, [appellant] may only seek judicial review, if at all,
from a final decision of the agency.” In response, appellant
asserted that its clains were “independent of any PSC
regul ation” and that “the PSC cannot provide, to any substanti al
degree, a renedy.” For those reasons, appellant naintained

that it should be permtted to proceed with its cause of action.



On Novenber 14, 1997, at the hearing on Bell Atlantic’'s
notion to dismss, appellant argued that Bell Atlantic had
intentionally violated admnistrative rules and tariffs in an
effort to destroy appellant. It conceded, however, that the
PSC s formal investigation should be permtted to proceed to a
concl usi on. It therefore requested that the circuit court stay
its lawsuit pending the outcone of the on-going adm nistrative
proceedi ngs, rather than dismss it.

After hearing argunent, the circuit court stated that it was
“constrained by the decision contained in Bits “N Bytes
[to find] that the allegations raised in the conplaint are
within the exclusive jurisdiction of the Public Service
Comm ssi on” and, on that basis, disnmssed the conplaint.

Appel I ant now appeal s that di sm ssal.

Di scussi on
The issue before us is whether the admnistrative renedy
provided by the PUC Article before the Comm ssion is exclusive,
primary, or concurrent. If primary or concurrent, as appellant
contends, the circuit court erred in dismssing appellant’s

conpl ai nt. Because we find that the renmedy in question is



primary, appellant’s request that the proceedings before that
court be stayed (and not dismissed) pending appellant’s
exhaustion of the Commssion’s admnistrative renmedy, should
have been granted.

Bef ore proceeding with an analysis of the issues before us,
however, we note that the <circuit court and the parties
addressed the question of exhaustion of admnistrative renedies
in terns of whether the Conm ssion has exclusive, primary, or
concurrent “jurisdiction” over appellant’s clains. The use of
the term “jurisdiction” is msleading. W are dealing here not
wth “a limtation upon the subject matter jurisdiction” but
with the nature of the available admnistrative renedy.
Maryl and-Nat’|l Cap. P & P Commin v. Crawford, 307 Mi. 1, 13 n.4
(1986). As we have previously observed, “[Al court is usually
not w thout subject nmatter jurisdiction to consider an origina
civil suit brought by a party who has failed to exhaust his
exclusive admnistrative renedies.” Bits “N' Bytes, 97 Ml. App.
at 567. Adm ttedly, however, the exhaustion doctrine “is for
sone purposes treated like a jurisdictional issue.” Crawford,
307 Md. at 13-14, n.4. Moreover, if properly invoked, it may

require the trial court to dismss or stay the action before it.



Nonet hel ess, it should be reenphasized that the terns
“exclusive,” “primary,” and “concurrent” apply only to the
adm nistrative renedy available to the claimant and do not
i npose any limtation on the subject matter jurisdiction of the

courts.

I

The exhaustion of renedies doctrine requires that “one nust
exhaust statutorily prescribed admnistrative renedies before
resorting to the courts.” Maryl and Commin on Human Rel. v.
Downey Communi cations, Inc., 110 M. App. 493, 526 (1996); see
al so McCull ough v. Wttner, 314 Md. 602 (1989). I n ot her words,
“ordinarily a party mnust pursue the prescribed admnistrative
procedure to its conclusion and await its final outcone
[and] a party can resort to a court only when there is a final
order in the admnistrative proceeding.” Maryl and Conmin on
Human Rel. v. Baltinore Gas and Electric Co., 296 M. 46, 51

(1983). The rationale underlying the doctrine is:

The decisions of an admnistrative agency
are often of a discretionary nature, and
frequently require an expertise which the
agency can bring to bear in sifting the
information presented to it. The agency
should be afforded the initial opportunity



to exercise that discretion and to apply
that expertise. Furthernore, to permt
i nterruption for pur poses of j udi ci al
intervention at various stages of t he
adm ni strative process mght well wunderm ne
the very efficiency which the Legislature
intended to achieve in the first instance.
Lastly, the courts mght be called upon to
decide issues which perhaps would never
arise if the prescribed admnistrative
remedi es were foll owed.

Soley v. State Commin on Human Rel ., 277 MJ. 521, 526 (1976).

I

In Maryl and, the Legislature has “created [a] conprehensive
and detailed admnistrative machinery for the regulation of
public wutilities throughout the State.” Spintman v. C&P
Tel ephone, 254 M. 423, 427 (1969). That adm nistrative
machinery is set forth in 88 1-101 to 13-207 of the PUC Article
of the Maryland Code.® Pursuant to that Act, the Comm ssion is
expressly authorized to supervise and regulate all public

utility conpanies in Maryland. PUC § 2-113 7 For that purpose,

SPrior to 1998, the Public UWility Conpanies Article was codified at
Article 78 of the Maryland Code Annot at ed

’Section 2-113, Supervisory and regul atory power, provides:
(a) In general. - (1) The Conm ssion shall

(i) supervise and regulate the public service



it is
proper
1128

granted “the inplied and incidental powers

to carry out its functions under this article.”

conpani es subject to the jurisdiction of the Comm ssion
to:

1. ensure their operation in the interest

of the public; and

2. pronote adequate, econonical, and

efficient delivery of utility services in

the State wi thout wunjust discrinnation;

and

(ii) enforce conpliance with the requirenments of |aw

by public service conpanies, including requirenents with
respect to financi al condi tion, capitalization,
franchises, plant, nmanner of operation, rates and
service.

(2) In supervising and regulating public service
conpani es, the Conmission shall consider the public
safety, the econony of the State, the conservation of
natural resources, and the preservation of environnental
quality.

(b) Construction. - The powers and duties listed in
this title do not Iimt the scope of the general powers
and duties of the Conmission provided for by this
article.

8Section 2-112, Jurisdiction; general powers, provides:

(a) Jurisdiction. — To the full extent that the
Constitution and laws of the United States allow, the
Conmmi ssion has jurisdiction over each public service
conpany that engages in or operates a utility business
in the State and over nptor carrier conpanies as
provided in Title 9 of this article.

(b) General powers. — (1) The Conmission as the power
specifically conferred by |aw.

(2) The Commission has the inplied and incidental
powers needed or proper to carry out its functions under
this article.

needed or

PUC § 2-



As to the handling of conplaints against public utility
conpanies, the Conmission is authorized to receive a conplaint
from any person, PUC 8§ 3-102 (a), or it may proceed on its own
not i on, PUC 8 3-102(e), to conduct an investigation, PUC 8§ 2-
115. In furtherance of that investigation, it nmay serve
process, PUC 8§ 3-103, conduct hearings, PUC § 3-104 , and issue
subpoenas to conpel testinony or the production of docunents.
PUC § 3-109. After the Comm ssion has issued a decision or
order, any party, dissatisfied with the result reached by the
Commi ssion, may petition the circuit court for judicial review
of that decision or order.

The scope of that reviewis as foll ows:

Every final decision, order, or regulation
of the Commssion is prima facie correct and
shall be affirmed unless clearly shown to
be:

(1) unconstitutional;

(2) out si de t he statutory

authority or jurisdiction of the

Conmi ssi on;

(3) nmade on unl awful procedure;

(4) arbitrary or capricious;
(5) affected by other error of

| aw, or
(6) if the subject of review is an
or der ent er ed in a contested
(c) Liberal construction. —The powers of the Comm ssion

shal |l be construed liberally.



proceeding after a hearing, the
order i's unsupported by
substantial evidence on the record
consi dered as a whol e.
PUC § 3-2083.
Thus, the Act creates a conprehensive but, as we shall see,

not an exclusive system for the resolution of conplaints against

the public utility conpani es.

11

The circuit court dismssed appellant’s conplaint on the
ground that the Conm ssion had exclusive “jurisdiction” over the
claims raised in that conplaint. In so ruling, the circuit
court relied exclusively on our decision in Bits “N' Bytes. The
facts of that case are as foll ows. Bits “N° Bytes” (“BNB"), a
supplier of conputers and conputer parts, had entered into a
series of directory advertising contracts with the Chesapeake &
Pot omac and Tel ephone Co. of Maryland (“C&P"). ld. at 561.
Wen BNB failed to pay noney owed C& pursuant to those
contracts, C& cut off its telephone service and filed suit
against BNB in the District Court of Mryland to collect that
noney. ld. at 562. Upon BNB's request for a jury trial, the

case was renoved to the <circuit court where BNB filed a



counterclaim ld. at 561-62. In that counterclaim BNB nade

the follow ng all egations:

BNB . . . asserted that C & P falsely
advised BNB that C & P had a right to
interrupt BNB' s telephone service if BNB
failed to pay its directory advertising

bill, which |ed BNB to termnate its
Bal ti nore area t el ephone servi ce.
Additionally, BNB asserted that C & FP's
“i1l egal threats and fal se cl ai ns”
constituted a breach of its directory
advertising contracts with BNB and caused
BNB to suffer “a substantial | oss of
profits, as well as other incidental and
consequential damages.” BNB asked that its

directory advertising contract with C & P be
rescinded (Count 1), or alternatively that
BNB be awarded *“consequential danages of
$20, 000" and “incidental danages of $5,000
and costs” sustained because of C & P's

breach of t he contracts ( Count 11).
Finally, BNB asserted that C & P's “threat
to i nterrupt service and act ual
interruption” of BNB s service “constituted
i ntenti onal interference W th [ BNB' s]
busi ness relations and prospective
advant age” because, as C & P “well knew,”
BNB' s business “was primarily conducted on
the telephone”; on this count (Count 1I11)
BNB cl ai ned “consequenti al damages of

$20, 000, incidental danmages of $5,000 and
puni tive damages of $1, 000,000 and costs.”

ld. at 562.
Utimtely, the circuit court dismssed and |ater refused
to reinstate BNB' s conplaint because of its failure to exhaust

adm nistrative renedies. ld. at 565 BNB appeal ed that



deci si on. Relying on a line of cases holding that, if a
specific statutory remedy is provided with limted judicial
review, that statutory renedy is exclusive, Sec., Dep’t of Human
Res. v. WIlson, 286 M. 639 (1979); Wite v. Prince George’s
County, 282 M. 641 (1978); MWMaryland - Nat’'l Cap. Park &
Pl anning Conmin v. Wash. Nat’|l Arena, 282 M. 588 (1978); Solely
v. St. Commin on Human Rel., supra, this Court affirmed the
judgnment of the circuit court, dismssing BNB' s counterclaim on
the ground “that the Public Service Conm ssion Act provides the
exclusive renmedy for determnation of BNB s clains that C&P
violated a PSC regulation.” ld. at 582. That decision was
rendered before the Court of Appeals decided Zappone v. Liberty
Life Ins. Co., 349 M. 45 (1998). The <circuit court, as
appel lant noted in its brief, “did not have the advantage of the
Zappone roadmap” when it rendered its decision. Fortunately, we
do.

I n Zappone, the Court of Appeals stated that “there is a
| egal presunption that a statutory admnistrative and judicial
review renmedy is intended to be primary,” not exclusive, and
thereby held that the line of cases relied upon by this Court in

reaching a contrary conclusion in Bits “N Bytes is no |onger



controlling. Id., 349 Md. at 67. Further, the Court of Appeals

stated in Zappone that it was sinply incorrect when the Court

asserted in Sec., Dep't of Human Res. v. WIson, supra that

“Io]Jrdinarily, where a statutory admnistrative renmedy is

provided, it would be deened exclusive.” 1d. at 63, n.7. The
facts of Zappone are as foll ows.

Zappone, a 62-year-old businessman, was induced by the

fraudulent m srepresentations of a licensed general agent of
Liberty Life Insurance Conpany to purchase a large life
i nsurance policy. Id. at 52-56. Upon di scovering that he had

been duped, Zappone filed a conplaint in the Crcuit Court for
Mont gonery County against the agent, Liberty Life, and First
Financial, the licensed nanaging general agency, for fraud,
negligent m srepresentation, and negligence. ld. at 56. After
di sm ssing one count and granting sunmary judgnment in favor of
the defendants on two other counts, the circuit court granted
the defendants’ notion to dismss the remaining counts of the
conpl ai nt because “the renedial provisions of the |Insurance Code
constituted the exclusive renmedy for all clains of wunfair or
deceptive trade practices by insurers or insurance agents in

connection with the sale of insurance.” ld. at 57. On appeal,



the Court of Appeals reversed the judgnent of the circuit court
on the ground that the statutory renmedy provided by the
| nsurance Code was neither exclusive nor primry but concurrent
with any judicial renmedy that Zappone had. Id.

The Court began its analysis of Zappone's clains by
expl aining that “Iw] henever the Legislature provides an
adm nistrative and judicial review renmedy for a particular
matter or matters, the relationship between that adm nistrative
remedy and a possible alternative judicial remedy will ordinary
fall into one of three categories.” 349 M. at 60. The
adm nistrative renmedy may be exclusive, primary, or concurrent.
Id. at 60-61.

If the admnistrative renmedy 1is exclusive then the
conplainant is precluded from filing an independent action in
the courts, even after exhausting adm nistrative renedies. | d.
at 60. In Zappone, the Court of Appeals stated that an
admnistrative renedy is not presunptively exclusive. “[Where
neither the statutory |anguage nor the legislative history
disclose an intent that the admnistrative renmedy is to be
exclusive, and where there is an alternative judicial renmedy

under another statute or under comon law or equitable



principles, there is no presunption that the admnistrative
remedy was intended to be exclusive.” 1d. at 63.

If an administrative renedy is primary and not exclusive
the conplainant nmay seek redress by filing an independent
judicial action. Id. at 60. The conplai nant nust first,
however, “invoke and exhaust the admi nistrative renedy, and seek
judicial review of an adverse adm nistrative decision, before a
court can properly adjudicate the nerits of the alternative
judicial remedy.” 1d. Mreover, in the absence of statutory or
| egislative history to the contrary, the Court stated that there
is “a presunption that the administrative renedy is intended to
be primary, and that a clainmnt cannot maintain the alternative
judicial action wthout first invoking and exhausting the
admnistrative renedy.” Id. at 63. In determ ning whether that
presunpti on has been rebutted, the Court directs us to consider
the followng factors: 1) “[t]he conprehensiveness of the
admnistrative renedy;” 2) “the admnistrative agency s view of
its own jurisdiction;” and 3) “the nature of the alternative
judicial cause of action pursued by the plaintiff,” that is,
whet her the “action is wholly or partially dependent upon the

statutory schene which also contains the adm nistrative renedy,



or upon the expertise of the admnistrative agency.” 1d. at 64-
65.

Finally, if the admnistrative remedy and the judicial
remedy are concurrent, “the plaintiff at his or her option may
pursue the judicial renmedy without the necessity of invoking and
exhausting the admnistrative renedy.” ld. at 61. I n
determ ning whether the admnistrative remedy is concurrent and
not primry, the court observed that it has held an
adm nistrative renedy to be concurrent “where the alternative
judicial renedy is entirely independent of the statutory schene
containing the admnistrative renmedy, and the expertise of the
adm nistrative agency is not particularly relevant to the

judicial cause of action.” |Id. at 65.

IV
W now turn to the question of whether the admi nistrative
remedy in question is exclusive. As previously noted, the Court
of Appeals stated 1in Zappone, “IQrdinarily a statutory
adm nistrative and judicial review remedy will be treated as
exclusive only when the Legislature has indicated that the

adm ni strative renedy is exclusive or when there exists no other



recogni zed alternative statutory, common-law or equitable cause
of action.” 1d. at 62. In other words, the nere existence of
such a renmedy does not, as has been suggested in other opinions
of this court, establish its exclusivity unless one or both of
the aforesaid conditions are net.

Unli ke sonme other Maryland statutes, the Act contains no
| anguage stating that the admnistrative and judicial review
remedy contained therein is exclusive. See e.g. M. Code Ann.
(1957, 1996 Repl. Vol., 1999 Supp.), Article 25A, 8 5(U and
Article 27, 88 727 - 734D. Nor is there any indication in the
| egislative history of that statute that the renmedy was to be so
const rued. Furthernore, in this case, there is “an alternative
judicial renmedy” under comon |aw principles, nanely, the three
causes of actions set forth in appellant’s conplaint: tortious
interference wth economc or contract relations, breach of
contract, and negligence.

Finally, we add that it 1is highly wunlikely that the
Legislature, in creating the admnistrative remedy in question
to address regulatory problens and commobn consuner conplaints
before the Comm ssion, intended to shield the public utility

conpanies and their subsidiaries from |lawful conpetition. But



that's precisely what would occur if we found the PSC renedy to
be excl usive. To so rule would, in effect, Ileave their
conpetitors, big and small, wthout any neans of seeking
econom c redress even when, as allegedly occurred here, they
have been econom cally danaged, or in sone cases even driven out
of business, by the practices of a public utility conpany.
| ndeed, the Commission found this aspect of appellant’s
conpl ai nt deeply troubling. In its final order, the Conm ssion
asserted that, given Bell Atlantic’s conduct, appellant’s belief

that Bell Atlantic was engaged in an “ongoing scheme, or wllful

course of conduct . . . designed to destroy [appellant’s]
busi ness” was “entirely understandable.” It also expressed
skepticism concerning Bell Atlantic’s claim that it had not

intentionally sought to damage appellant, observing that Bell
Atlantic is a “sophisticated conpany wth technological and
managenent systens in place to provide reliable service to its
custoners” and that the “cunulative effect of the actions
described in [appellant’s] conplaints <certainly belie the
standard of reliability expected of Bell Atlantic.” The
Commi ssion further stated, “it is, indeed, very troubl esone that

the succession of problenms has occurred.” Acknow edgi ng that



“It is reasonably foreseeable that the repeated problens could
and probably did have serious economc consequences [for
appellant],” the Comm ssion reluctantly concluded that it
| acked “the statutory authority” to order the econom c redress
requested by appellant and therefore dism ssed that claim along
with others that Bell Atlantic had apparently rectified. In sum
neither statutory |anguage nor |egislative history nor sound
public policy supports a finding by this Court that the PSC
admnistrative renedy is or should be exclusive.

The next question for our consideration is whether the
adm ni strative renmedy provided by the Comm ssion is primry or
concurrent. As noted earlier, “there is a legal presunption
that a statutory admnistrative and judicial review renedy is
intended to be primary.” Id. at 67. W nust therefore presune
that the Comm ssion’s administrative remedy is primary and apply
the Zappone factors to determne the wvalidity of that
presunpti on. As previously stated, the first factor to be
considered is the conprehensiveness of the admnistrative
remedy. “A very conprehensive admnistrative renmedial schene is
sonme indication that the Legislature intended the admnistrative

remedy to be primary, whereas a non-conprehensive admnistrative



schenme suggests the contrary.” I1d. at 64. I ndi sputably, the
Public Service Comm ssion Act created “a very conprehensive
adm ni strative renedial schene.” | d. In Bits “N° Bytes, this
Court outlined the inclusive nature of that renedial schene:

[T]he PSC is specifically enpowered to nake
and enforce regulations “necessary to carry
out the provisions of the [Act],” including
“standards of safe, adequate, reasonabl e,
and proper service.” [PUC 8§ 2-112 and 5-101]
The PSC is to receive all conpl aints
alleging a violation of the Act (including
the regulations promulgated pursuant to it)
and “take final action” directing “full or
partial satisfaction” or “such action as may
be warranted.” [PUC § 3-102]. “I'n any
contested case begun by conplaint, filed by
any person or by the Comm ssion, the person

conpl ai ned of shal | be entitled to a
hearing,” [PUC 8§ 3-102]; any party to a
pr oceedi ng has t he “right to sunmmon

W tnesses, present evidence,” cross exan ne
W t nesses, take depositions etc. [PUC § 3-
102 “Any party or any person in interest”
dissatisfied with a final PSC decision is
entitled to j udi ci al review of t hat
decision. [PUC § 3-202].
97 Md. App. at 568.
The second factor for us to consider is the Comm ssion’s

view of its own jurisdiction. Zappone, 349 M. at 65. In the
case sub judice, the Comm ssion considered alnost all of the

under | yi ng fact ual al | egati ons in appel l ant’ s judicia

conplaint, during either the informal PSC investigation in 1995



or its formal review of appellant’s conplaints in 1997. The
only claim that the Conm ssion declined to consider was that

Bell Atlantic was engaged in an “ongoing schenme, or wllful

course of conduct . . . designed to destroy the business of
[ appellant],” because the Comm ssion |acked jurisdiction to
award punitive and consequential danages. Thus, the Commi ssion

viewed its authority as enconpassing all but one of appellant’s
many conpl ai nts.

Finally, we consider the third and last factor: whet her
appellant’s “action is wholly or partially dependent upon the
statutory schene which also contains [its] adm nistrative renedy
or upon the expertise of the adm nistrative agency.” 1d. at 65.
Unquestionably, nobst of appellant’s clains were based on
services Bell Atlantic was required to provide under the Act.
Moreover, it is beyond cavil that many of appellant’s clains
required the expertise of the Commssion to evaluate because
they involved, anong other things, providing faulty circuits or
failing to provide new or additional circuits and then
overbilling or incorrectly billing for the circuits provided.
Thus, the instant case factually stands in stark contrast to

Zappone in which the Court of Appeals found the admnistrative



remedy in question to be concurrent. In so finding, the Court
stressed that “[t]he plaintiffs’ asserted causes of action in
deceit and negligence [that were] wholly independent of the

| nsurance Code’s Unfair Trade Practices subtitle” and that “no
interpretations or applications of the Insurance Code or of any
regul ati ons by the Insurance Comm ssioner [were] involved.” |Id.
at 67.

After applying the factors pronulgated by the Court of
Appeal s in Zappone for determning the relationship between
adm nistrative and independent judicial renedies, we conclude
that the PSC adm nistrative renedy is primary and not excl usive
or concurrent. Therefore, appellant is required first to
exhaust the admnistrative renedy provided by the Act before
resorting to independent judicial action.

In the <case sub judice, appellant first invoked the
adm nistrative remedy of the Conmssion as it was required to do
by I aw. It did not, however, exhaust that renmedy before filing
the conplaint at issue in the circuit court. In fact, the
Commi ssion’s proposed order became final while this appeal was
pendi ng. Appel lant thereafter appealed the Conm ssion’s

decision to the circuit court for the limted judicial review



provi ded by the Act. Once that review is conpleted, appellant
may pursue an independent action in the «circuit court.
Accordingly, we reverse the judgnent of the <circuit court,
di smssing appellant’s conplaint, and remand this case to the
circuit court with directions to stay all proceedings until
appel l ant has exhausted the administrative remedy in question.
JUDGVENT OF THE CIRCU T COURT
FOR PRINCE GCECRGE' S COUNTY
REVERSED, AND CASE REMANDED
TO THAT COURT FOR PROCEEDI NGS
CONSI STENT WTH TH' S OPI NI ON.

COSTS TO BE PAI D BY APPELLEE.



