HEADNOTE: Behjat J. Jafarzadeh a/k/a Behjat Chineh v.
Seddi gheh Feisee, No. 1174, Septenber Term
2000

PERSONAL JURI SDI CTI ON —

To assert general in personamjurisdiction, continuous
and systematic conduct is required. A physician
practicing nedicine in Virginia was not subject to in
personam jurisdiction in Maryl and when the cause of
action did not arise out of contacts with Maryl and and
the contacts consisted of (1) defendant was |licensed to
practice nedicine in Maryland, (2) defendant received
$462.29 in Medicaid paynments from 6/22/96 through

10/ 24/ 98, and (3) defendant advertised in the Persian-
American Yel |l ow Pages, which served the District of

Col unmbi a, Virginia, Maryland, and Pennsyl vani a.
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This case involves a nedical mal practice claimby Bahjat
J. Jafarzadeh, appellant, against Seddi gheh Fei see, MD.,
appellee, in which the issue is whether the Circuit Court for
Prince George’ s County had personal jurisdiction over the
appellee. W hold that it did not.

Appel l ant all eges that she sustained injury as a result
of appellee's negligence that occurred during the course of
appel l ee's treatnent of appellant on June 7, 1995, in
appellee's office in Virginia.

On July 21, 1997, appellant filed suit against appellee
in the Circuit Court for Fairfax County, Virginia. On
Sept enber 23, 1997, appellant voluntarily dism ssed the
action, presunably because it was barred by the Virginia
statute of limtations.

On March 1, 1998, appellant filed suit, alleging the sane
causes of action, in the District Court of Maryland in Prince
George's County. Appellee filed a demand for jury trial. The
case was transferred to the Circuit Court for Prince George's
County.

Appellee filed a notion to dism ss for |ack of personal
jurisdiction over appellee. On August 18, 1998, Judge Art hur
M Ahalt granted appellee's nmotion without a hearing. On

Septenber 9, 1998, appellant filed a notion to vacate the
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judgnment, and on January 22, 1999, the court heard oral
argunment. By order dated January 22, Judge Ahalt granted
appellant’s notion and deni ed appellee's notion to dism ss.
On May 19, 2000, appellee filed another notion to dism ss,
based on | ack of personal jurisdiction. On June 13, 2000,
Judge Steven |. Platt, after hearing argunent, granted the
notion to dismss.
Appel l ant's Contentions
Appel | ant contends (1) that the January 22, 1999 order by
Judge Ahalt constituted the |law of the case and that Judge
Platt erred in granting the notion to dism ss on June 13,
2000, and (2) that the court erred in granting the notion to
di sm ss because there were sufficient mninmmcontacts to
satisfy the Maryland long arm statute and the requirenents of
due process.
Di scussi on
1
Appel | ant argues that Judge Ahalt's January 22, 1999
order was the |l aw of the case and should not have been
reversed by Judge Platt's order on June 13, 2000.
The Court of Appeal s has stated:
As a general principle, one judge of a
trial court ruling on a matter is not bound
by the prior ruling in the sane case by

anot her judge of the court; the second
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judge, in his discretion, may ordinarily
consider the matter de novo . . . This
general principle, however, is inapplicable
if a statute or rule reflects a different
intent in a particular situation.

State v. Frazier, 298 M. 422, 449 (1984).

Appel | ant argues that Rule 2-322(a) reflects a different
intent. Rule 2-322(a) provides that the defense of |ack of
jurisdiction over the person shall be nade by notion to
dismss filed before an answer, and if not so made, the
defense is waived. M. Rule 2-322(a)(2001).

Appel l ee did make a motion to dism ss, thus the defense
was not waived. The general principle stated in State v.
Frazier applies to the case sub judice because the rul e does
not reflect a different intent. Moreover, an appellate court
can review all matters that are properly before it for the
first time. See MI. Rule 8-131(a)(2001). The question of
personal jurisdiction is before us for the first tine. See

People's Counsel v. Prosser, 119 Md. App. 150, 176 (1998).

2.
Appel | ant contends that appellee's contacts with the
State of Maryland were sufficient to establish personal

jurisdiction under section 6-103(b)(4), which provides:

(b) I'n general. — A court may exercise persona
jurisdiction over a person, who directly or by an
agent:



* * %

(4) Causes tortious injury in the State by an act or

om ssion in the State; om ssion outside the State if

he regul arly does or solicits business, engages in

any other persistent course of conduct in the State

or derives substantial revenue from goods, food,

services, or manufactured products used or consuned

in the State.
Ml. Code (1998 Repl. Vol.), 8§ 6-103(b)(4) of the Courts &
Judi cial Proceedings Article (“CJ”). W disagree with
appel l ant and find appellee’s contacts with Maryl and
insufficient to confer personal jurisdiction. Appellee was a
resi dent of the Conmmonwealth of Virginia; has not resided in
Maryl and since 1973; and appellant's medi cal treatnent
occurred in Virginia.

I n support of appellant's argunment, appellant asserts
t hat appell ee has “purposefully avail[ed] [herself] of the
privilege of conducting business” with Maryl and because she
has been licensed in Maryl and since she pursued her residency
at Union Menorial Hospital in 1972-1973; was |icensed by the
State as a Medicaid provider from Septenber 30, 1992 unti
Sept enber 30, 1998, resulting in $462.29 in Medicaid paynents
from June 22, 1996 through October 24, 1998; and advertised in
t he Persian-Anerican Yell ow Pages, which served the District
of Colunbia, Virginia, Maryland, and Pennsyl vani a.

Appel l ant relies heavily, but m sguidedly, on

Presbyterian University Hospital v. WIlson, 337 Md. 541
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(1995). In that case, the Court of Appeals held that the
facts justified asserting personal jurisdiction over a
Pennsyl vani a hospital that provided services to Maryl and

resi dents. | d. at 555-56. The facts of Presbyterian

Uni versity Hospital are distinguishable fromthe case at bar.

In Presbyterian University Hospital, the hospital

undertook to register as a Maryland Medi caid provider and
undertook to be designated as a liver transplant referral

cent er. Presbyterian Univ. Hosp., 337 Ml. at 555. At the

time the claimant received treatnment, the hospital was the
only approved site for liver transplants for Maryland Medicaid
patients. Additionally, the hospital established other
contacts in Maryland which directly resulted in the claimant
seeking a transplant at the hospital. 1d. at 556. The Court
found these facts sufficient to confer specific jurisdiction
over the hospital. 1d.

The Court in Presbyterian University Hospital, after

noting that a defendant nust have m nimal contacts with the
forum state and that the exercise of jurisdiction should not
offend traditional notions of fair play and substanti al
justice in order to conply with due process, noted a

di stinction between the necessary contacts for a finding of

general, as distinguished fromspecific, jurisdiction.
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Presbyterian Univ. Hosp., 337 M. at 550; see al so

| nternational Shoe Co. v. State, 326 U.S. 310, 316 (1945).

The Court, quoting from Canel back Ski Corporation v.

Behni ng, st at ed:

CGeneral ly speaking, when a cause of action
does not arise out of, or is not directly
related to, the conduct of the defendant
within the forum contacts reflecting
continuous and systematic general business
conduct will be required to sustain
jurisdiction. On the other hand, when the
cause of action arises out of contacts that
t he defendant had with the forum it may be
entirely fair to permt the exercise of
jurisdiction as to that claim

312 Md. 330, 338-39 (1988). The cause of action was directly
attributable to Presbyterian University Hospital’s contacts

with Maryland. Presbyterian Univ. Hosp., 337 M. at 554-55.

The cause of action alleged by appellant did not arise out of
appellee’s contacts with Maryl and and thus requires the
necessary systematic contacts before general in personam
jurisdiction can attach.

In the case before us, appellee's contacts with the State
of Maryland, mnimal in nature, bore no relationship to

appel lant's cause of action. See Canel back Ski Corp. v.

Behni ng, 312 Md. 330, 341 (1988) ("Canel back did not devote
its energy or financial resources to the marketing of

Maryland. It allocated no part of its advertising budget to
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Maryl and and foll owi ng one very brief and unsuccessful attenpt
to solicit business in this State in 1982, it abandoned any
attempt to include Maryland in its primary marketing area, or
to conduct any active solicitation here."). Contrary to the

facts in Presbyterian University Hospital, appellant was

referred to appell ee by an acquai ntance and not through any of

appellee's contacts with the State. Presbyterian Univ. Hosp.,

337 Md. at 555. To assert general jurisdiction, continuous
and systematic general business conduct is required. 1d. at
551-52. There is no evidence to indicate whether appellee

pur posefully engaged in conduct that resulted in the Medicaid
paynments or her listing in the Persian Anerican Yell ow Pages.
Appel l ee did not regularly do or solicit business, engage in
any persistent course of conduct, or derive substanti al
revenue from goods, foods, services, or manufactured products
used or consuned in the State. See CJ 8§ 6-103(b)(4). 1In no
way di d appellee “purposefully avail[] [herself] of the
privilege of conducting activities within the forum sate, thus
i nvoki ng the benefits and protections of its |laws.” Hanson v.

Denckla, 357 U. S. 235, 253 (1958); see Presbyterian Univ.

Hosp., 337 Md. at 558. Consequently, the requirenents of CJ
section 6-103(b)(4) were not net, and the requirenments of due

process were not net.



JUDGMVENT AFFI RVED; COSTS
TO BE PAI D BY APPELLANT.



