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The issue in this case is whether Chapter 30-10 of the
Mont gonmery County Code, which requires nerchants to obtain a
license before advertising a "closing-out sale," inpermssibly
i nfringes upon the constitutional rights of nmerchants to engage in
trut hful and non-m sl eadi ng commerci al speech, both because Chapter
30-10 is not narrowWy tailored to advance directly a substanti al
government interest and because it constitutes a prior restraint on
speech. For the reasons set forth bel ow, we hold that Chapter 30-
10 does inpermssibly inpinge upon truthful and non-m sl eadi ng

commercial speech and that it is unconstitutional.

l.

Petitioner is a small, famly-owned furniture store. The
store has been in operation for fifteen years in Rockville,
Maryland. In April 1995, Petitioner's proprietors, Mrton Jacobs
and his wife, Anna Weeler, decided to | ook for a |larger store with
additional space in which to display furniture and to store
i nventory. The proprietors found a suitable space across the
street fromthe Rockville store and entered into a | ease in My of
1995.

In order to mnimze inventory damage and novi ng costs, Jacobs
decided to attenpt to sell all of his old inventory before the nove
and to order all new inventory for the new store. A successfu
sale of the old inventory would require advertisenent, and Jacobs

decided to place an advertisenent in the MNTGOVERY GAZETTE. The
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advertisenent, which appeared on May 17, 1995, read:

"PUBLI C NOTI CE
FURNI TURE LI QUI DATI ON

One of the netro area's |largest wood furniture
specialty stores is selling off their entire
store and warehouse inventory[.] Every Floor
Sanple and Every ItemIn Stock Miust Be Sol d!

SELLI NG QUT TO THE BARE WALLS
NOTHI NG HELD BACK! "

The advertisenent went on to list the store's address, its hours of
operation, and the prices of sonme of the furnishings that would be
avai l abl e for purchase. It is undisputed that the address, hours,
and prices listed in the advertisenent were truthful.

Unbeknownst to Jacobs, by using the word "liquidation" in the
adverti senment, and perhaps based on the advertisenent's content, he
had advertised a "closing-out sale" in violation of Chapter 30-10
of the Montgonery County Code.

" d osing- out sal e' i ncl udes any sal e

advertised, represented or held under the
designation of “going out of business,'’

“di scontinuance of business,' “selling out,"
“liquidation,’ | ost our | ease,’ " nmust
vacate,' “forced out,' “renoval' or any

simlar designation but does not include the
closing out of an item of nerchandise."!?

A "cl osing-out sale" is also defined as:

"any sale in connection wth which the person
conducting the sale represents that the sale
i s being conducted, or nust be conducted, for
reasons of

(A) econom c or business distress,
(B) inability to continue business at the sane
| ocation, or
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MONTGOVERY COUNTY Cope, 8 30-10(a)(2)(1994). Chapter 30-10 prohibits
any person from advertising a "closing-out sale" wthout first
obtaining a license fromthe Director of the Ofice of Consuner
Affairs ("Director"). MONTGOVERY CouNTY Cobe, § 30-10(b)(1).%2 To
receive such a license, one nust file an application under oath and
pay an application fee. IMONTGOMVERY CounTY Cobe, 8§ 30-10(b)(2),(3).
The application, which nust be filed no |later than 14 days before
t he opening date of the sale, nmust contain

"all relevant facts relating to the sale
i ncl udi ng:

(A the first and |ast dates of the
proposed sal e;

(B) the date when the owner of the
busi ness intends to stop the operations of the
busi ness at the location or locations listed
in the application;

(O a conplete inventory of the
mer chandi se to be sol d;

(D) a list of all persons wth an

(© the age or health of an owner of the business.”
MONTGOVERY County Cobe, 8§ 30-10(a) (1) (1994).
2Section 30-10(b) (1) provides:

"A person nust not advertise or offer for sale
in t he County mer chandi se under t he
description of “closing-out sale' ... unless
t he owner of the business obtains a license to
conduct the sale from the [Director of the
O fice of Consunmer Affairs]."

MONTGOVERY CouNTY Cobe, 8§ 30-10(b)(1). Effective July 1, 1996, the
ordi nance was anended, and the Departnent of Housing and Conmunity
Affairs was substituted for the Ofice of Consunmer Affairs.
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ownership interest in the business if the
busi ness does not have publicly-traded shares;

(B the text of all advertising that
will be placed in print or electronic nedia in
connection wth the proposed sale; and

(F) all details necessary to locate
exactly and identify the nerchandise to be
sold."
MONTGOVERY County Cobe, 8§ 30-10(b)(2)(A)-(F). The penalty for

violating Chapter 30-10 is a $500 fine for every day that the
adverti senment appears. MONTGOMERY CouNTY CoDE, 88 1-19, 30-10(d).

The statute states that, after receiving all of the
i nformation required by Chapter 30-10 and the application fee, the
Director "may" grant a license if she is "satisfied ... that the
proposed sale is consistent with the proposed advertising."
MNTGOMVERY CoNTY CobE, 8 30-10(b)(3). The Director testified at trial
that, although not required to do so by the statute, she woul d make
an on-site investigation of an applicant's prem ses before deci ding
whet her to grant a license. The inspections "could take a couple
of days." Chapter 30-10 does not explicitly establish any tine
within which the Drector nust announce his or her decision whether
to grant or deny a |icense.

Jacobs was not aware of the requirenments of Chapter 30-10, and
he did not apply for a license before he placed his advertisenent
in the MNTGOMERY GAZETTE. As a result of his advertisenent, Jacobs
was issued a citation, which provided that he could either stand

trial or pay a $500 fine. The citation read: "the word
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[liquidation] can only be used in connection with a closing out
sale, which requires a License. [Jakanna Wodworks] did not have
a License." Petitioner chose to stand trial in the D strict Court
of Maryland rather than to pay the fine assessed, and the
proceedi ngs took place in October of 1995. The judge found that
Petitioner had violated Chapter 30-10 and i nposed a $100 fi ne.

Petitioner appealed the judgnent to the GCrcuit Court for
Mont gonery County, and a trial de novo was held in January of 1996
before Judge Pincus. Petitioner argued that Chapter 30-10 was an
overly broad regul ati on of comercial speech and an invalid prior
restraint that violated the First and Fourteenth Anendnents to the
United States Constitution and Article 40 of the Maryland
Declaration of Rights. Petitioner argued that the circuit court
shoul d apply a four-part, internmediate scrutiny test to resolve the
i ssue of overbreadth and that the court should exam ne whet her the
statute provided sufficient procedural safeguards to determ ne
whether it was a valid prior restraint.

Mont gonery County ("the County"), the defendant bel ow, did not
address the overbreadth argunent, and it only briefly addressed one
of Petitioner's prior restraint argunments. |Instead, it argued that
t he ordi nance should be presuned valid and that it had a "clear,
rati onal purpose to protect consuners." Based on its belief that
advertisenents containing the words listed in the ordi nance often

are untruthful or m sleading, the County enacted the ordinance to
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protect consuners. The Director confirmed, however, that a
citation was issued to Petitioner solely because the word
"“l'i quidation" appeared in its advertisenent and not because she
knew or suspected that the advertisenent was fal se or m sl eadi ng.
Petitioner was issued a citation because its advertisenent, which
used one of the trigger words listed in the ordinance, fell within
the scope of Chapter 30-10 and, therefore, required a |license.

At the close of all evidence, Judge Pincus, apparently
accepting the County's argunent that no serious First Amendnent
violation was at hand and that no overbreadth or prior restraint
analysis was required, concluded that Chapter 30-10 was a
"l egitimate exercise of governnental power" and that the ordinance
served "a legitimate governnental interest." The judge stated that
he could find nothing unreasonabl e about the |law and found that it
did not violate either the U S. Constitution or the Maryland
Decl aration of Rights. Judge Pincus inposed a $100 fine.

Because the Circuit Court for Mntgonmery County had already
provided appellate review of the District Court judgnent,
Petitioner was not able to have the judgnent of the Crcuit Court
reviewed by the Court of Special Appeals. Maryl and Code (1974,
1995 Repl. Vol.), Courts & Judicial Proceedings, 88 12-302, 12-305.
This Court granted Petitioner's petition for a wit of certiorari

in April of 1996.
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We begin by recalling that the First Arendnent to the United
States Constitution applies to the states via the Fourteenth
Amendnment, see Central Hudson Gas v. Public Service Commin, 447
U. S. 557, 561, 100 S.Ct 2343, 2349, 65 L.Ed.2d 341, 348 (1980);
Freedman v. State, 233 M. 498, 501, 197 A 2d 232, 234 (1964),
rev'd on other grounds, 380 U.S. 51, 85 S.Ct. 734, 13 L.Ed.2d 649
(1965), and that the freedons protected by Article 40 of the
Maryl and Decl aration of Ri ghts have been interpreted by this Court
to be co-extensive with the freedons protected by the First
Amendnent . Freedman, 233 M. at 505, 197 A 2d at 235-36 ("The
guaranty of freedom of speech and press ordained in Art. 40 would
appear to be, in legal effect, substantially simlar to that
enunciated in the First Anendnent, and it is significant that Art.
40 has been treated by this Court as in pari materia with the First
Amendnent."). Thus, the issues in this case may be resolved by
applying United States Suprene Court case law interpreting the
First Arendnent. Several well-settled principles have energed from
the Suprene Court's interpretation of the First Amendnent, both as

to commercial speech and as to prior restraints on speech.

A
Commercial speech is "expression related solely to the
econom c interests of the speaker and its audience.” Central

Hudson, 447 U. S. at 561, 100 S.& at 2349, 65 L.Ed.2d at 348
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(citing Virginia Pharmacy Board v. Virginia Ctizens Consuner
Council, 425 U S. 748, 762, 96 S.Ct. 1817, 1825-26, 48 L. Ed.2d 346,
359 (1976)). Comrercial speech is protected from unwarranted
governnental regul ation, however, because commercial speech "not
only serves the economc interest of the speaker, but also furthers
the societal interest in the fullest possible dissemnation of
information." Central Hudson, 447 U S. at 561-62, 100 S.C. at
2349, 65 L.Ed.2d at 348. Because society benefits only fromthe
full dissemnation of certain kinds of commercial speech, however,
"[t]he Constitution ... accords a | esser protection to comerci al
speech than to other constitutionally guaranteed expression.”
Central Hudson, 447 U.S. at 562-63, 100 S.Ct. at 2350, 65 L.Ed.2d
at 348-49 (citing Chralik v. Chio State Bar Assn., 436 U S. 447
456-57, 98 S.Ct. 1912, 1918-19, 56 L. Ed.2d 444, 453-54 (1978)).

A governnental restriction on comercial speech wll be
tolerated if the restriction satisfies the four-part, internedi ate
scrutiny test enunciated by the Suprene Court in Central Hudson:

"At the outset, we must determ ne whet her the

expression is protected by the First
Amendnent . For commercial speech to cone
within that provision, it at |[|east nust

concern lawful activity and not be m sl eadi ng.
Next, we ask whether the asserted governnent al
interest is substantial. If both inquiries
yield positive answers, we nust determ ne
whet her the regulation directly advances the
governnental interest asserted, and whether it
is not nore extensive than is necessary to
serve that interest."

Central Hudson, 447 U.S. at 566, 100 S.Ct. at 2351, 65 L.Ed.2d at
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351. In Central Hudson, the Suprene Court struck down a regul ation
of the Public Service Conm ssion of the State of New York that
banned all forns of pronotional advertising by an electrical
utility. The Conm ssion argued that the regulation served the
substantial state interests of pronoting energy conservation and
ensuring fair rates. Central Hudson, 447 U.S. at 559-60, 100 S. Ct.
at 2347-48, 65 L.Ed.2d at 346-47. Pronoti onal advertising, the
Comm ssi on argued, could send "m sl eadi ng signal s" to consuners by
appearing to pronote energy consunption, which necessarily would be
detrinmental to the state's goal of energy conservation. Centra
Hudson, 447 U. S. at 560, 100 S.Ct. at 2348, 65 L.Ed.2d at 347.
Al so, the Comm ssion stated that any additional electricity would
be nore expensive to produce, yet the Comm ssion argued that the
addi tional power would likely be sold at a cost |ower than the cost
of generation. 1d. Al consuners would be forced to pay higher
rates to subsidize the lower pricing, and this would not serve the
state's goal of ensuring fair and efficient rates. Id.

The Suprene Court anal yzed the New York regul ati on pursuant to
the four-part test outlined above. The Court explained that the
speech bei ng banned, which was not inaccurate and did not concern
illegal activity, was entitled to First Amendnent protection.
Central Hudson, 447 U.S. at 566-68, 100 S.C. at 2351-52, 65
L. Ed. 2d at 351-52. The Court agreed that the two governnenta

interests served by the regulation, ensuring fair and efficient
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rates and conserving energy, were substantial. GCentral Hudson, 447
U S. at 568-69, 100 S.Ct. at 2352-53, 65 L.Ed.2d at 352-53. The
Court then stated that the regulation did not directly pronote the
interest of ensuring fair and efficient rates but that the
regulation did directly advance the interest of ener gy
conservation. Central Hudson, 447 U S. at 569, 100 S.C. at 2353,
65 L. Ed. 2d at 353. The Court noted, however, that the conplete ban
prohi bited pronotional advertising "that would cause no net
increase in total energy use" or that could have a beneficial
I npact . Central Hudson, 447 U.S. at 570, 100 S.Ct. at 2353, 65
L. Ed. 2d at 353. Thus, the Court declared the regulation to be
invalid because it was "nore extensive than necessary to further
the State's interest in energy conservation.” See Central Hudson,
447 U.S. at 569-71, 100 S.Ct. at 2353-54, 65 L.Ed.2d at 353-54.
The Central Hudson internediate scrutiny test was recently
applied in Florida Bar v. Wnt For It, Inc., 515 U S _ , 115
S.Ct. 2371, 132 L.Ed.2d 541 (1995). In Florida Bar, the Suprene
Court upheld two rules of the Florida Bar that, together,
prohibited | awers fromsoliciting, directly or indirectly, victins
of an accident or disaster, or the relative of such victins, by
direct mail within 30 days of the accident or disaster. Florida
Bar, 515 U.S. at ___, 115 S.Ct. at 2374, 132 L.Ed.2d at 547. The
rules were adopted in response to the results of a two-year study,

conducted by the Florida Bar, of the effects of |awyer adverti sing
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on public opinion. | d. The study revealed that "direct nai
solicitations in the wake of accidents are perceived by
[Floridians] as intrusive...." See Florida Bar, 515 U. S. at |,
115 S. . at 2376, 132 L.Ed.2d at 550. The Bar adopted the rules
to prevent Florida attorneys from engagi ng in "depl orabl e" conduct
that would further injure victinse and their relatives and that
woul d degrade the already "flaggi ng" reputations of the attorneys
thenmselves. Florida Bar, 515 U S. at __ , 115 S .. at 2376, 132
L. Ed.2d at 549-50. A Florida attorney and his wholly-owned | awer
referral service challenged the constitutionality of the two rules
on First and Fourteenth Amendnent grounds. Florida Bar, 515 U. S.
at __, 115 S.Ct. at 2374, 132 L.Ed.2d at 547.

The Court explained that the speech the Bar sought to regul ate
was not msleading and, therefore, that the rules could be
tolerated only if they survived internediate scrutiny under the
Central Hudson test. Florida Bar, 515 U S. at __ , 115 S.Ct. at
2375-76, 132 L.Ed.2d at 549. The Court easily concluded that the
rul es served the substantial interest of "protecting the privacy
and tranquility of personal injury victins and their |oved ones
agai nst intrusive, unsolicited contact by |lawers," Florida Bar,
515 U.S. at ___, 115 S.Ct. at 2376-77, 132 L.Ed.2d at 549-50, as
well as the interest of preserving the integrity of the |egal
profession. Florida Bar, 515 U S. at __ , 115 S.C. at 2381, 132

L. Ed. 2d at 556. A summary of the Bar's two-year study of the
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effects of |awyer advertising on public opinion, which contained
anecdotal and statistical data supporting the Bar's position, was
submtted to the Court, and the summary convinced the Court that
the rules directly and materially advanced the Bar's interest. See
Florida Bar, 515 U.S. at |, 115 S .. at 2377-79, 132 L.Ed.2d at
550-52. Finally, the Court held that because solicitations were
banned for such a brief tinme, and because anple opportunities to
obtain simlar information elsewhere during the tenporary ban
existed, the rules were "reasonably well-tailored to [the Bar's]
stated objective...." Florida Bar, 515 U.S. at __ , 115 S.C. at
2380, 132 L.Ed.2d at 555. The Court concluded with a summary of
its hol di ngs:

"The Bar has [a] substantial interest both in
protecting injured Floridians from invasive
conduct by lawers and in preventing the
erosion of confidence in the profession that
such repeated invasions have engendered. The
Bar's prof fered st udy, unrebutted by
respondents bel ow, provi des evi dence
indicating that the harns it targets are far
fromillusory. The palliative devised by the
Bar to address these harns is narrow both in
scope and duration. The Constitution, in our
vi ew, requires nothing nore."
Florida Bar, 515 U S at _ , 115 S.C. at 2381, 132 L.Ed.2d at

556.

B

A statute, ordinance, or regulation that prevents expression



-13-
unless and wuntil a license or permt 1is obtained from a
governnmental official or group is a prior restraint on speech.
See, e.g., Saia v. New York, 334 U S. 558, 559-60, 68 S.Ct. 1148,
1149, 92 L.Ed. 1574, 1577 (1948); Shuttlesworth v. Birm ngham 394
U.S. 147, 150-51, 89 S. . 935, 938-39, 22 L.Ed.2d 162, 167 (1969).
Prior restraints "present[ the] danger of unduly suppressing
protected expression," see Freedman v. Maryland, 380 U S at 54, 85
S.C. at 737, 13 L.Ed.2d at 652, and therefore, "bear[] a heavy
presunption against [their] constitutional validity." Bantam Books
v. Sullivan, 372 U S. 58, 70, 83 S.Ct 631, 639, 9 L.Ed.2d 584, 593
(1963). That heavy burden may be rebutted, however, and a prior
restraint on speech nmay be tolerated, if adequate procedural
saf eguards exi st to protect against unduly suppressing protected
speech. Freedman, 380 U.S. at 58-60, 8 S. C. at 738-39, 13
L. Ed. 2d at 654-55.

I n Freedman, the Court struck down a Maryland statute that
prohi bited, anmong other things, the sale or exhibition of any film
without a license fromthe State Board of Censors. 380 U S at 52,
85 S. . at 735, 13 L.Ed.2d at 651. Freedman, a fil nmraker,
challenged the statute on the ground that it risked unduly
suppressing protected expression because any exhibition of a film
was prohibited until the Board reached a decision or, if the Board
denied a license, until the exhibitor could pursue a time-consum ng

appeal in the Maryland courts. Freedman, 380 U. S. at 54-55, 85
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S.C. at 737, 13 L.Ed.2d at 652. Thus, speech that m ght |ater be
held, after judicial review, to be protected by the First Arendnent
potentially could be suppressed for a |l engthy period of tine.

To avoid such an occurrence, the Suprenme Court outlined three
procedural safeguards that a prior restraint on speech nust contain
if it is to be upheld against a First Amendnent chall enge:

"(1) any restraint prior to judicial review

can be inposed only for a specified brief

period during which the status quo mnust be

mai nt ai ned; (2) expeditious judicial review of

t hat decision nmust be available; and (3) the

censor nust bear the burden of going to court

to suppress the speech and nust bear the

burden of proof once in court."
FWPBS, Inc. v. Dallas, 493 U S 215, 227, 110 S.C. 596, 606, 107
L. Ed. 2d 603, 619 (1990)(citing Freedman, 380 U S. at 58-60, 85
S.C. at 739, 13 L.Ed.2d at 654-55). The Court struck down the
Maryland film statute as an unconstitutional prior restraint on
speech because the statute failed to provide any of these
saf eguar ds.

Since Freedman, Supreme Court cases concerning prior
restraints have tended to focus on two evils: (1) a schene that
pl aces unfettered discretion in the hands of a governnent official
or group to grant or deny a permt or license, and (2) a schene
that does not place limts on the tinme within which the decision
maker must issue the permt or license. FWPBS, 493 U S. at 225-
26, 110 S . Ct. at 604-05, 107 L.Ed.2d at 618. A schene that places

unfettered discretion in the hands of a governnment official or
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group to grant or deny a permt or license to engage in a right
that is guaranteed by the First Arendnent is an inperm ssible prior
restraint on speech. Staub v. Baxley, 355 U S. 313, 325, 78 S. C
277, 284, 2 L.Ed.2d 302, 313 (1958).

"It is settled by a long Iine of recent
decisions of this Court that an ordinance

which ... makes the peaceful enjoynent of
freedons which the Constitution guarantees
contingent upon the uncontrolled wll of an
official -- as by requiring a permt or
i cense which may be granted or withheld in
the discretion of such official -- is an

unconstitutional censorship or prior restraint
upon the enjoynent of those freedons."

Staub, 355 U.S. at 322, 78 S.Ct. at 282, 2 L.Ed.2d at 311.

For exanple, in Lakewood v. Plain Dealer, 486 U S. 750, 108
S.C. 2138, 100 L.Ed.2d 771 (1988), the Suprene Court invalidated
portions of an ordinance regulating the placenent of news racks in
the City of Lakewood, OChio. The ordinance allowed newspaper
di spensing machines to be placed on city sidewalks only with a
permt, and the ordinance gave authority to Lakewood' s nayor to
grant or deny permt applications. Lakewbod, 486 U. S. at 753, 108
S.Ct. at 2142, 100 L.Ed.2d at 780. The ordinance stated: " The
Mayor shall either deny the application, stating the reasons for
such denial or grant said permt subject to followng terns....""
ld. at n.2 (quoting LAKEwWoOoD, OH O, CoDiFIED ORDINANCES § 901. 181
(1984)). A list of ternms followed, one of which stated: " such
other ternms and conditions deened necessary and reasonabl e by the

Mayor."'" | d. This broad |anguage negated whatever |imts on
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mayoral discretion m ght have been inposed by the specific terns
and conditions listed. Thus, the Court stated: "It is apparent
that the face of the ordinance itself contains no explicit limts
on the Mayor's discretion.” Lakewood, 486 U S. at 769, 108 S. C
at 2150, 100 L.Ed.2d at 791.

The Court, furthernore, expressly disapproved of the Cty's
argunent that the Court should presunme that the mayor would only
deny a permt application for reasons relating to the health,
safety, or welfare of the citizens of Lakewood. Lakewood, 486 U. S.
at 770, 108 S.Ct. at 2151, 100 L.Ed.2d at 791. The Gty argued
that additional ternms and conditions, simlarly, would only be

i nposed for reasons relating to the health, safety, or welfare of

Lakewood citizens. I1d. |In response to these argunents the Court
expl ai ned:
"This presunes the Mayor wll act in good
faith and adhere to standards absent fromthe
statute's face. But this is the very
presunption that the doctrine forbidding
unbridled discretion disallows." (Gtation
omtted).

Id. The Court declared the portions of the ordinance that granted
unfettered discretion to the mayor to deny a permt application or
to condition the grant of a permt on any additional terns he
deened necessary and reasonable to be facially invalid. Lakewood,
486 U. S. at 772, 108 S.Ct. at 2152, 100 L.Ed.2d at 792.

The Suprene Court has stated that the failure to limt the

time within which a governnental official nust decide whether to



-17-
grant or deny a permt or license creates the sane danger as
allowing a governnental official to exercise unfettered discretion.
FWPBS, 493 U. S. at 226-27, 110 S.C. at 605, 107 L.Ed.2d at 619
(citing Freedman, 380 U. S. at 56-57, 85 S. . at 737, 13 L.Ed. 2d at
649) . In FWPBS, a Texas ordinance that regulated sexually-
oriented businesses was invalidated because it |acked adequate
procedural safeguards. 493 U S. at 225-29, 110 S.C. at 604- 06,
107 L. Ed.2d at 618-20. Although there was no majority opinion as
to exactly what procedural safeguards should have been required,
six Justices were able to agree that two of the Freednman saf eguards
were essential and that the Texas ordi nance should be invalidated
because it | acked one of those safeguards. FWPBS, 493 U S at
225-30, 238-39, 110 S.Ct. at 604-07, 611, 107 L.Ed.2d at 618-21,
626- 27.
The Texas ordi nance subjected sexual | y-oriented busi nesses to
a conbination of zoning, |icensing, and inspection requirenents.
FWPBS, 493 U. S. at 220-21, 110 S.C. at 602, 107 L.Ed.2d at 615
In FWPBS, the Court considered whether "the |icensing schene
fail[ed] to set atinme limt wthin which the licensing authority
must issue a license and, therefore, creates the I|ikelihood of
arbitrary denials and the concomtant suppression of speech.”
FWPBS, 493 U S. at 223, 110 S.C. at 603, 107 L.Ed.2d at 616. At
first glance, the ordinance appeared to ensure a pronpt deci sion;

t he ordi nance granted power to the chief of police to grant or deny
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a license and required that the decision be made within 30 days
after an application was submtted. FWPBS, 493 U S at 227, 110
S.Ct. at 605, 107 L.Ed.2d at 619.

Anot her provision in the ordi nance, however, stated that the
chief of police could not issue a license until all of the required
i nspections were conpl eted. | d. Under the ordi nance, sexually
oriented businesses were required to be inspected by the health
departnment, fire departnent, and the building official before a
i cense could be granted. Id. The ordinance, however, did not
specify a tine within which the authorities were required to
conplete their inspections. | d. Thus, a prospective licensee
actually had no assurance that the decision to deny or grant a
license would be made in a brief and reasonable period of tine.

A mgjority of the Justices agreed that the ordi nance viol ated
Freedman's requirenent that the decision to grant a |license be nade
within a brief and reasonable period of time. FWPBS, 493 U S. at
225-30, 238-39, 110 S.Ct. at 604-07, 611, 107 L.Ed.2d at 618-21,
626- 27. The Court invalidated the Texas ordi nance stating that
"the city's regulatory schene allows indefinite postponenent of the
i ssuance of a license" in violation of Freedman. FWPBS, 493 U. S

at 227, 110 S .. at 606, 107 L.Ed.2d at 619.

Mont gonmery County characterizes Chapter 30-10 as a consuner
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protection statute that regulates m sleading comrercial speech
Contrary to its position below, the County apparently accepts that
this case nmust be anal yzed under the Central Hudson test and argues
that Petitioner's advertisement fails the first elenment of that
test, which requires that the speech to be regulated not be
m sl eading. The County, however, seens to view every advertisenent
concerning "closing-out" sales as inherently m sl eading.

Petitioner concedes that consuners often equate |iquidation or
distress sales with deep discounts and good bargains. The words
singled out in the statute all signify that a nmerchant is ceasing
all operations, either of his or her own volition, or at sonmeone
else's demand, or is in economc distress. But sonetines, a
mer chant who advertises a "closing-out” sale is not in economc
distress or is not being forced to cease all operations. For
exanple, Petitioner's advertisenent was part of a plan to expand
its business. The County apparently concl udes, however, that upon
reading the advertisenent, consuners could have assunmed that
Petitioner was in distress or was closing permanently and that it
woul d offer exceptionally low prices on its nerchandi se. | f
Petitioner had submtted a copy of its advertisenent for review by
the Director, she could have determ ned whet her the advertisenent
was unaccept ably m sl eadi ng.

In its brief, the County contends that Petitioner's

advertisenent is msleading and states: "The deceptiveness of
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[ Petitioner's] advertisenent is apparent on its face" because it

uses the words "Public Notice," which "give the inpression that the
sale is being conducted by sone official entity or that the sale is
in the nature of a foreclosure or bankruptcy sale.” Petitioner was
not conducting such a sale, however, and the County argues that
persons who saw the adverti senent coul d have been unfairly m sl ed.

At oral argunent, the County argued that the advertisenent was
actually untruthful because it said in several different ways that
all of Petitioner's inventory had to be sold. At trial, however,
the proprietor testified that all of Petitioner's inventory was not
sold and that the unsold inventory was taken to the new store.
W thout regard to its earlier assertion that "closing-out" sales
are inherently msleading, the County seens to suggest that if
Petitioner had sold all of its inventory the adverti senent woul d
not have been m sl eading. The County clains that the advertisenent
was a msrepresentation calculated to deceive the public, and it
apparently does so because Petitioner did not use every neans
possible to rid itself of all inventory.

Assum ng arguendo that the remaining elenents of the Centra
Hudson test nust be exam ned, the County argues that Chapter 30-10
is constitutional because it satisfies those elenents. "[ T] he
unequi vocal intent of the County's statute is to protect consuners
from fraudul ent and m sl eadi ng business practices.” The County

contends that the substantiality of this interest has been
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established as a matter of |aw through several case hol di ngs, such
as Florida Bar v. Went For It, Inc., 515 US _ , | 115 S O
2371, 2376, 132 L.Ed.2d 541, 549 (1995)("Under Central Hudson, the
governnent nmay freely regulate comercial speech that ... is
m sl eading.") and Friedman v. Rogers, 440 U S. 1, 15, 99 S (. 887,
897, 59 L.Ed.2d 100, 113 (1979)("It is clear that the State's
interest in protecting the public fromthe deceptive and m sl eadi ng
use of optonetrical trade nanes is substantial and well
denonstrated.").

In support of its claimthat Chapter 30-10 directly advances
its interest, the County states: "the statute requires that the
mer chant provide specific information to the Ofice of Consuner
Affairs so that [it] my determine whether that nerchant is
conducting a legitimate distress sale.” |[If the Director finds that
the nmerchant is not conducting a legitimate di stress sale, she can
protect the public by denying a license to place the advertisenent.

Finally, the County contends that Chapter 30-10 is narrowy
tail ored because of its use of "triggering words." Only certain
words trigger the applicability of Chapter 30-10, those that are
i nherently m sleading to consuners. These triggering words, e.g.,
"l'iquidation,"” "going out of business," "lost our |lease," all inply
di stress, non-voluntariness and perhaps the need to sell at any
price. Thus, the County argues that Chapter 30-10 is narrowy

tailored and will burden only advertisenents that are actually
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fraudul ent or that use inherently m sl eadi ng words.

Two argunents have been advanced by the County as to why
Chapter 30-10 is a valid prior restraint on speech. The first is
t hat Chapter 30-10 provides "narrow, objective and definite"
standards to guide the Director in her decision to grant or
wi thhold a license. See Shuttlesworth, 394 U S. at 150-51, 89
S.C. at 938-39, 22 L.Ed.2d at 167 (stating that "a | aw subjecting
t he exercise of First Arendnent freedons to the prior restraint of
a license, wthout narrow, objective, and definite standards to
guide the licensing authority, is unconstitutional"). Chapter 30-
10 requires that certain information be submtted wth each
application. The Director is supposed to examne this information
and she may grant a license if she is "satisfied ... that the
proposed sale is consistent with the proposed advertising."
MNTGOMVERY CoNTY Cobe, 8 30-10(b)(3). The County characterizes these
requests for information as guidelines that satisfy the requirenent
that the Director's discretion be [imted and states that, with a
fewlimted exceptions clearly outlined in the statute, "[i]f the
application contains the required information, is acconpani ed by
the application fee, and is filed within the tinme period provided,
the license is granted if the proposed advertisenent is found to be
consistent with the proposed sale.™

The County al so argues that the ordinance is not an invalid

prior restraint because it ensures that a license will be issued
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within a brief and reasonable period of tine. Chapter 30-10
requi res anyone who wi shes to advertise a "closing-out" sale to
apply for a license to do so 14 days before the sale is schedul ed
to begin. Thus, the County concl udes: "Al t hough not expressly
stated as such, [the ordinance] contenplates that a decision on the
application for a license will be nmade in fourteen days or less in
order to permt the sale to begin as schedul ed.” (Enphasis added).
It al so explained that every attenpt is nmade to issue a decision

within the 14 day wi ndow and that, in practice, the decision is

"X T

typically made in " a couple of days after an on-site inspection

of the prem ses of the sale is held.

I V.

Petitioner first argues that the Crcuit Court for Montgonery
County applied the incorrect standard of judicial review to
Mont gonmery County's ordi nance. Al though the applicability of the
Central Hudson test was argued before the circuit court, Judge
Pincus failed to apply that test. The court found Chapter 30-10 to

be a "legitimate exercise of governnmental power" that served "a
legitimate governnental interest” and stated that there was
"not hi ng unreasonabl e" about the [|aw Thus, it seens that the
circuit court applied a standard of review analogous to the
rational basis test. As discussed previously, the correct test to

apply to statutes that require licensure before engaging in

11/ 04/ 98 - 1:44PM
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comerci al speech is the four-part Central Hudson test.

The circuit court did not make any findings of fact upon which
we mght rely as to the elenents of the Central Hudson test. Even
if the trial court had made factual findings, however, it would be
our obligation to nmake an independent review of the record.
Bachell ar v. Maryland, 397 U.S. 564, 566, 90 S.Ct. 1312, 1313, 25
L. Ed. 2d 570, 573 (1970).

"Since petitioners argue that their conduct
was constitutionally protected, we have

exam ned the record for ourselves. When "a
claim of constitutionally protected right is
involved, it "remains our duty ... to nmake an
i ndependent exam nati on of t he whol e
record. """

Id. (citing Cox v. Louisiana, 379 U S. 536, 545 n.8, 85 S.Ct. 453,
459 n. 8, 13 L.Ed.2d 471, 478 n.8 (1965)); see also Edwards v. South
Carolina, 372 U S 229, 235 83 S.Ct. 680, 683, 9 L.Ed.2d 697, 701-
02 (1963); New York Tinmes v. Sullivan, 376 U. S. 254, 284-85, 84

S.a. 710, 728-29, 11 L.Ed.2d 686, 709 (1964).

A
The burden of proof as to the first elenment of the Centra
Hudson test, whether the speech regqulated by Chapter 30-10 is
m sl eading, is on Petitioner. Petitioner argued at trial and on
appeal that the advertisenent was not m sleading. The County

seened to stipulate at trial that Petitioner's advertisenent was

11/ 04/ 98 - 1:44PM
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truthful and non-msleading, but even if, as the County now
contends, no such stipulation was nmade, it has not produced any
evidence upon which this Court wuld conclude that the
advertisenment was untruthful or m sl eading.

We disagree with several of the argunents advanced by the
County suggesting that Petitioner's advertisenent was untrue or
m sl eadi ng. The first is that advertisenents of "closing-out"
sales are inherently msleading. Cearly, sone nerchants who use
the trigger words in Chapter 30-10 are legitimately in distress or
are truly closing their businesses permanently. Such people need
the benefits of advertising their sales, and consuners will not be
decei ved by advertisenents of this sort. W also disagree that
Petitioner's advertisenment was inherently msleading because it
used the words "Public Notice." The advertisenent nerely gives
notice to the public of an inpending sale and inplies no nore than
t hat . Finally, we cannot say that the advertisenent should be
consi dered untruthful sinply because Petitioner's entire inventory
was not sold. Petitioner wanted to sell out "to the bare walls,"
and it would have benefitted from doing so. The County has not
suggested that Petitioner did anything to prevent the sale of its
entire inventory. Petitioner stated that the entire inventory did
not sell because there were not enough interested buyers. It may
be unreasonabl e to expect that a nmerchant woul d ever know whet her
there will be enough interested buyers to purchase a nerchant's

11/ 04/ 98 - 1:44PM
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entire inventory 14 days before a sale begins, which is the tine
that advertisenents nust be submtted to the D rector under Chapter
30- 10.

As to the other three elenments of the Central Hudson test, the
burden of proof rests on the County to prove that Chapter 30-10
directly advances a substantial governnent interest and is not any
nore extensive than necessary to achieve that interest. The County
has argued at trial and on appeal that its interest is in
protecting consunmers fromfalse or msleading adverti senents. The
Suprene Court has recogni zed that protecting consuners from such
advertisenents is a substantial governnmental interest. See, e.g.,
Friedman, 440 U.S. at 15, 99 S.Ct. at 897, 59 L.Ed.2d at 113.

Chapt er 30-10 does not, however, directly advance the County's
interest in protecting consuners from deceptive advertising. The
restriction of common words such as "liquidation” will do little to
prevent false advertising. |In fact, the Drector conceded at trial
that Petitioner was issued a citation for wusing the word
liquidation in its unlicensed advertisenent and not because the
advertisenent was false or msleading. Wrds such as "liquidation"
and "goi ng out of business" also seemto this Court to be no nore
m sl eadi ng than words such as "50% off," which do not require a
license.

Finally, the ordinance is not narrowmy drafted to achieve its

11/ 04/ 98 - 1:44PM
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ends. In addition to regulating deceptive advertisenents, the
ordinance also regulates speech simlar to Petitioner's
advertisement, which contains only truthful and non-m sl eading
i nformati on. Consuners would not need to be protected from
comerci al speech of this nature. Rather, consuners benefit from
the fullest possible dissemnation of information of this kind.
Central Hudson, 447 U.S. at 561-62, 100 S.C. at 2349, 65 L.Ed. 2d
at 348.

It is entirely possible to draft narrowy a statute that wll
protect consuners from deceptive advertisenents, and the Maryl and
| egi slature has done so. For exanple, Maryland Code (1975, 1990
Repl. Vol.), Conmmercial Law Art., 8 11-703 prohibits any person
from"advertis[ing] falsely in the conduct of any business, trade,
or comerce, or in the provision of any service." Maryland Code
(1975, 1990 Repl. Vol.), Comrercial Law Art., 8 13-303 prohibits
any person fromengaging in unfair or deceptive trade practices in
the conduct of several consuner transactions. By regulating
conduct, these statutes protect consuners from deceptive and
m sl eadi ng advertisenments wi t hout al so unconstitutionally

restricting protected speech.

B. Chapter 30-10is aninvalid
prior restraint on speech that vests the Director with unfettered

di scretion to grant or deny a license. The County has argued that

11/ 04/ 98 - 1:44PM
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the Director does not have unfettered discretion because her
deci sion nust be made in accordance with the specific criteria
listed in 8 30-10(b)(2)(A)-(F) of the Montgonmery County Code and
that, if an applicant neets all of the criteria in that section

the Director nust grant the license. But Chapter 30-10 states that
the application for a license nmust include such information; it
does not explicitly require that the Director do anything with the
i nformation provided. Furthernore, even after the applicant has
provided all of the required information, Chapter 30-10 states the
Director "may" grant a license if she is "satisfied ... that the
proposed sale is consistent with the proposed advertising." Thus,
the factor which determ nes whether an applicant will be granted a
license is the Drector's "satisfaction,” a term that is not
"narrow, objective, or definite." See Shuttlesworth, 394 U S. at
150-51, 89 S.C. at 938-39, 22 L.Ed.2d at 167. The listed criteria
may be helpful to the Director, but they do not |imt her
di scretion.

The ordinance also |acks adequate constraints on the tine
within which the Director may neke a deci sion. The ordi nance
states that one who wi shes to advertise a "closing-out"” sal e nust
apply for a license to do so at |east 14 days before the sale is to
begi n. W disagree with the County's conclusion that this
provision is, in effect, alimtation on the Director's deci sion-
making tinme that is brief and reasonable. The ordi nance does not
explicitly establish a 14-day limt, and the D rector faces no

penalty for failing to render a decision within 14 days. Even if

11/ 04/ 98 - 1:44PM
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a court were to find that the Director regularly renders her
decisions within 14 days, that court could not assune that she
woul d al ways adhere to self-inposed tine limts. See Lakewood, 486
Uus at 770, 108 S.C. at 2151, 100 L.Ed.2d at 791. Freedman
requires that the tinme limtation be either explicitly stated in
the ordinance itself or established by authoritative judicial
construction. Freedman, 380 U.S. at 58-59, 85 S.&t. at 739, 13
L. Ed. 2d at 654-55. Neither has been done with regard to Montgonery

County's ordi nance.

V.

The judgnent of the CGrcuit Court for Mntgonmery County nust
be reversed. W hold that Chapter 30-10 is invalid as an overly
broad regulation of commercial speech to the extent that the
ordi nance does not directly advance the County's stated interest
and is nore extensive than necessary to achieve the stated
interest. Chapter 30-10 is also invalid as a prior restraint that
(1) grants a governnental official wunfettered discretion to
suppress protected speech, and (2) fails to place an adequate
limtation on the anount of tine the official nmay take to determ ne
whet her to grant or deny a permt.

JUDGMVENT OF THE CIRCU T COURT
FOR MONTGOVERY COUNTY REVERSED.

COSTS TO BE PAI D BY MONTGOMERY
COUNTY.
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